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The Prosecutor v. Elizaphan NTAKIRUTIMANA
and Gérard NTAKIRUTIMANA

Cases N° ICTR-96-10 and ICTR-96-17

Case History : Elizaphan Ntakirutimana

* Name : NTAKIRUTIMANA
e First Name : Elizaphan
e Date of Birth: 1924
e Sex : male
 Nationality : Rwandan
e Former Official Function: Pastor of the Seventh Day Adventist Church in
Mugonero (Kibuye)
e Date of Indictment’s Confirmation :
1. Case N° ICTR-96-10 : 20 June 1996 !
2. Case N°ICTR-96-17 : 7 September 1996 2
e Counts :

1. The Prosecutor v. Elizaphan Ntakirutimana, Gérard Ntakirutimana, Obed
Ruzindana et Charles Sikubwabo, Case N° ICTR-96-10 : genocide, complicity
in genocide, conspiracy to commit genocide and crimes against humanity;

2. The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana,
Case N° ICTR 96-17 : genocide, complicity in genocide, conspiracy to commit
genocide, crimes against humanity and serious violations of Article 3 common
to the 1949 Geneva Conventions and of 1977 Additional Protocol II

* Date of the decision to joint Trials : 22 February 2001 — Gérard Ntakirutima-
na, Obed Ruzindana and Charles Sikubwabo (ICTR-96-10)

* Date and Place of Arrest : 26 February 1998, in Texas, United States of America
* Date of Transfer : 24 March 2000

e Date of Initial Appearance : 31 March 2000

¢ Pleading : not guilty

* Date Trial Began : 18 September 2001

* Date and content of the Sentence : 19 February 2003, 10 years imprisonment
e Appeal dismissed on 13 December 2004

I'The text of the indictment is reproduced in the 1995-1997 Report, p. 684. The text of the
Decision to confirm the indictment is reproduced in the 7995-1997 Report, p. 688.

2 The text of the indictment is reproduced in the 1995-1997 Report, p. 660. The text of the
Decision to confirm the indictment is reproduced in the 7995-1997 Report, p. 664.
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Le Procureur c. Elizaphan NTAKIRUTIMANA
et Gérard NTAKIRUTIMANA

Affaires N° ICTR-96-10 et ICTR-96-17

Fiche technique : Elizaphan Ntakirutimana

* Nom : NTAKIRUTIMANA

* Prénom : Elizaphan

* Date de naissance : 1924

* Sexe : masculin

* Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : pasteur de I’église adven-
tiste du septieme jour (Kibuye)

* Date de la confirmation de 1’acte d’accusation :
1. Affaire N° ICTR-96-10 : 20 juin 1996 !
2. Affaire N° ICTR-96-17 : 7 septembre 1996 2

* Chefs d’accusation :

1. Le Procureur c. Elizaphan Ntakirutimana, Gérard Ntakirutimana, Obed Ruz-
indana et Charles Sikubwabo, affaire N° ICTR-96-10 : génocide, complicité dans
le génocide, entente en vue de commettre le génocide, crimes contre I’humanité

2.Le Procureur c. Elizaphan Nrtakirutimana et Gérard Ntakirutimana, affaire
NPICTR-96-17 : génocide, complicité dans le génocide, entente en vue de commet-
tre le génocide, crimes contre ’humanité et violations graves de I’article 3 commun
aux Conventions de Geneve de 1949 et du protocole additionnel I de 1977

* Date de jonction d’instance: 2 février 2001 — Gérard Ntakirutimana, Obed
Ruzindana et Charles Sikubwabo (ICTR-96-10)

e Date et lieu de D’arrestation : 26 février 1998, au Texas, Etats-Unis

* Date du transfert : 24 mars 2000

* Date de la comparution initiale : 31 mars 2000

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 18 septembre 2001

* Date et contenu du prononcé de la peine : 19 février 2003, 10 ans d’emprisonnement
* Appel rejeté le 13 décembre 2004

I'Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 684. Le texte de
la décision confirmant I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 688.

2 Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 660. Le texte de
la décision confirmant I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 664.
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* Released after completing his sentence (6 December 2006)

e Died on 22 January 2007, in Moshi, Tanzania
skeksk

Case History : Gérard Ntakirutimana
e Name : NTAKIRUTIMANA
e First Name : Gérard
e Date of Birth: 12 August 1958
e Sex : male
 Nationality : Rwandan
e Former Official Function : Medical Doctor at Mugonero hospital (Kibuye)

e Date of Indictment’s Confirmation :

1. Case N°ICTR-96-10: 20 June 19963

2. Case N°ICTR-96-17 : 7 September 1996 *
e Counts :

1. The Prosecutor v. Elizaphan Ntakirutimana, Gérard Ntakirutimana, Obed
Ruzindana et Charles Sikubwabo, Case N° ICTR-96-10 : genocide, complicity
in genocide, conspiracy to commit genocide and crimes against humanity;

2. The Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana,
Case N° ICTR 96-17 : genocide, complicity in genocide, conspiracy to commit
genocide, crimes against humanity and serious violations of article 3 common
to the 1949 Geneva Conventions and of 1977 Additional Protocol II

* Date of the decision to joint Trials : 22 February 2001 — Elizaphan Ntakiru-
timana, Obed Ruzindana and Charles Sikubwabo (ICTR-96-10)

* Date and Place of Arrest: 29 October 1996, in Ivory Coast

e Date of Transfer : 30 November 1996

* Date of Initial Appearance : 2 December 1996

* Pleading : not guilty

e Date Trial Began : 18 September 2001

e Date and content of the Sentence : 19 February 2003, 25 years imprisonment

* Appeal dismissed on 13 December 2004

3 The text of the indictment is reproduced in the 1995-1997 Report, p. 684. The text of the
Decision to confirm the indictment is reproduced in the 7995-1997 Report, p. 688.

4The text of the indictment is reproduced in the 1995-1997 Report, p. 660. The text of the
Decision to confirm the indictment is reproduced in the 7995-1997 Report, p. 664.
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* A purgé sa peine le 6 décembre 2006

* Décédé le 22 janvier 2007, a Moshi, en Tanzanie
skskok

Fiche technique : Gérard Ntakirutimana
* Nom : NTAKIRUTIMANA
e Prénom : Gérard
e Date de naissance : 12 aofit 1958
* Sexe : masculin
* Nationalité : rwandaise

N

* Fonction occupée au moment des faits incriminés : médecin a I’hopital de
Mugonero (Kibuye)

* Date de la confirmation de I’acte d’accusation :
1. Affaire N° ICTR-96-10 : 20 juin 1996 3
2. Affaire N° ICTR-96-17 : 7 septembre 1996 *

* Chefs d’accusation :

1. Le Procureur c. Elizaphan Ntakirutimana, Gérard Ntakirutimana, Obed
Ruzindana et Charles Sikubwabo, affaire N° ICTR-96-10 : génocide, complic-
ité dans le génocide, entente en vue de commettre le génocide, crimes contre
I’humanité

2. Le Procureur c. Elizaphan Ntakirutimana et Gérard Ntakirutimana, affaire
N°ICTR-96-17 : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, crimes contre 1’humanité et violations graves de 1’arti-
cle 3 commun aux Conventions de Geneve de 1949 et du protocole addition-
nel II de 1977

* Date de jonction d’instance : 22 février 2001 — Elizaphan Ntakirutimana, Obed
Ruzindana et Charles Sikubwabo (ICTR-96-10)

e Date et lieu de I’arrestation : 29 octobre 1996, en Cote d’Ivoire
* Date du transfert : 30 novembre 1996

* Date de la comparution initiale : 2 décembre 1996

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 18 septembre 2001

* Date et contenu du prononcé de la peine : 19 février 2003, 25 ans d’emprison-
nement

* Appel rejeté le 13 décembre 2004

3 Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 684. Le texte de
la décision confirmant I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 688.

4Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 660. Le texte de
la décision confirmant I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 664.
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Decision on Release of Closed Session Transcript of Witness OO
for Use in the Trial of Bagosora et al.
16 February 2004 (ICTR-96-10-T and ICTR-96-17-T)

(Original : Not Specified)
Trial Chamber I
Judges : Erik Mgse

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Disclosure of transcripts of closed
session testimony, Modification of Measures of Protection of the Witnesses, Ongoing
authority of the Chamber to review its own decisions though differently constituted —
Motion granted

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Judge Erik Mgse, designated by the Trial Chamber, pursuant to Rule
73 of the Rules of Procedure and Evidence of the Tribunal (“the Rules”);

BEING SEIZED OF the Defence of Ntabakuze “Requéte urgente ... aux fins de
communication des proces-verbaux des audiences a huis clos des pieces deposés sous
scellés lors de la déposition du témoin OO”, filed on 12 February 2004;

HEREBY DECIDES the motion.

1. Aloys Ntabakuze, one of the defendants in the case of Bagosora et al., requests
disclosure of transcripts of closed session testimony, and any exhibits under seal, of
a protected witness who appeared at the trial of Prosecutor v. Elizaphan and Gérard
Ntakirutimana, Witness OO. That witness is scheduled to testify as Prosecution wit-
ness KJ in the trial of Bagosora et al. The Defence submits that it needs the tran-
scripts to prepare for the testimony and states that it is willing to be bound by the
protective measures applicable to this material, namely, the witness protection decision
in the Ntakirutimana case.

2. The order requested requires modification of the Ntakirutimana witness protec-
tion decision to permit the Registry to disclose the information to the moving party.
Trial Chamber I, though now differently constituted than at the time of the witness
protection decision, has ongoing authority to review its own decisions, including the
conditions under which the records of the Chamber are kept. A valid reason for mod-
ifying an order governing the testimony of a protected witness is the need of the
Defence in another case to know the content of the witness’s prior testimony, which
may be relevant to the assessment of the witness’s credibility. The Chamber follows
past decisions in finding that its protective order should be modified to permit the
moving party access to the protected material on condition that its terms shall apply
mutatis mutandis to that party.

3. As to the timing of disclosure, the witness protection order in effect in the case
of Bagosora et al. has already required that identifying information of protected wit-
nesses be disclosed. Accordingly, the protected materials can be disclosed by the Reg-
istry to the Defence forthwith.
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FOR THE ABOVE REASONS, THE CHAMBER

DECIDES that the transcripts of the closed session trial testimony of Witness OO
in the Ntakirutimana case, and exhibits filed under seal therewith, shall be made avail-
able to any Defence team in the case of Bagosora et al. which undertakes in writing
filed with the Registry, on behalf of itself and the Accused represented, to be bound
by the witness protection decision of 22 August 2000, attached hereto as Annex A;

ORDERS that any person or party in receipt of such closed session testimony and
exhibits filed under seal therewith shall be bound mutatis mutandis by the witness
protection decision of 22 August 2000;

ORDERS the Registry to carry out the terms of this Decision, and to otherwise
continue to enforce the terms of the witness protection decision of 22 August 2000.

Arusha, 16 February 2004

[Signed] : Erik Mgse
skskok

Decision on the Urgent Application
by Defendant Elizaphan Ntakirutimana
Jor Adjournment of the Hearing
5 April 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Mohamed Shahabuddeen; Mehmet Giiney;
Wolfgang Schomburg; Inés Mdnica Weinberg de Roca

Elizaphan Ntakirutimana — Adjournment of the Hearing, Good cause : accident of the
sole Counsel of the Accused, Credible medical opinion and advice by the Counsel’s
surgeon, Absence of prejudice to Gérard Ntakirutimana — Motion granted

International Instrument cited :

Directive for the Registry of the Tribunal, art. 36

1. On 20 November 2003, the Appeals Chamber re-scheduled the hearing of these
Appeals for the period of 19-22 April 2004!. On 17 March 2004, counsel for the

! Decision on Extremely Urgent Prosecution Application for an Adjournment of the Oral Hear-
ing, 20 November 2003.
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defendant Elizaphan Ntakurtimana, Mr. Ramsey Clark, filed an “Urgent Application
by Defendant Elizaphan Ntakirutimana Pursuant to Article 36 of the Directive for the
Registry of the Tribunal for an Adjournment of the Hearing of These Appeals.” In
this application, Mr. Clark seeks an adjournment of the oral hearing until some date
after the middle of May 2004.

2. Mr. Clark explains that on 28 February 2004 he suffered an automobile accident
which required extensive surgery and necessitates a prolonged post-operatic recovery
period. Mr. Clark’s surgeon and physicians informed him, and are ready to confirm
so to the Appeals Chamber, that a long travel by air from Mr. Clark’s residence in
New York, United States, to Arusha, Tanzania, prior to mid-May will pose a life-
threatening risk to him. The physicians also indicated that it would be preferable for
Mr. Clark not to undertake a flight of such duration for three months after surgery,
namely until June at the earliest. Accordingly, Mr. Clark seeks an adjournment of the
oral hearing of the Appeals in this case until after the middle of May.

3. The Appeals Chamber may grant a request for adjournment of a hearing made
pursuant to Article 36 of the Directive for the Registry of the Tribunal where good
cause for the adjournment is shown?.

4. Mr. Clark’s accident was an unforeseen event; his inability to travel to Arusha,
Tanzania, until mid-May is justified by his medical condition, which is amply docu-
mented in his application and is based on credible medical opinion and advice. Mr.
Clark expresses his willingness to attend the hearing as soon as his physicians permit
it, even before their preferred date of the early June.

5. Mr. Clark is the sole counsel for the defendant Elizaphan Ntakirutimana and has
represented him continuously during the proceedings before the Tribunal. Mr. Clark
represents that he is the only lawyer familiar with the record of the trial and the issues
presented in these Appeals, and therefore the only lawyer capable of effectively pre-
senting Elizaphan Ntakirutimana’s appeal. This submission is not controverted, nor is
there a reason to doubt it. Further, the issues presented in these Appeals are complex
and there is a likelihood of substantial questioning from the bench®. Mr. Clark’s par-
ticipation at the hearing is essential to the proper consideration of these Appeals. “It
is not in the interests of justice, of the Defendants, or of the Tribunal for the oral
argument to proceed when one party is unable to make a meaningful contribution.”*

6. Mr. Clark’s request does not pose a likelihood of prejudice to the other defend-
ant, Gerard Ntakirutimana. In fact, Mr. Clark represents that Gerard Ntakirutimana
consents to his motion. The Prosecution also informed the Appeals Chamber orally
that it does not oppose the request for adjournment.

7. The Appeals Chamber concludes that good cause for an adjournment has been
established. The motion of Elizaphan Ntakirutimana’s counsel for adjournment of the
oral hearing is therefore granted. Taking into account the schedule of the Appeals
Chamber, and Mr. Clark’s representation that his physicians would prefer him not to
undertake the flight to Arusha until June, the Appeals Chamber re-schedules the hear-

2 Jbid., para. 9.
3 Ibid., para. 13.
4 Ibid., para. 12.
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ing of the Appeals in this case to Wednesday, 7 July, Thursday, 8 July, and Friday,
9 July 2004.

DISPOSITION

8. Pursuant to Article 36 of the Directive for the Registry of the Tribunal, the
Appeals Chamber :

(1) GRANTS the application of counsel for the defendant Elizaphan Ntakiru-
timana for an adjournment of the hearing of the Appeals in this case;

(2) ORDERS that the hearing of these Appeals be re-scheduled for Wednesday,
7 July, Thursday, 8 July, and Friday, 9 July 2004;

(3) INFORMS the parties that a timetable for the hearing will be established
in a subsequent scheduling order.

Done in English and French, the English text being authoritative.
Done this 5th day of April 2004, at The Hague, The Netherlands

[Signed] : Theodor Meron, Presiding Judge

Hoksk

Decision on Request for Admission of Additional Evidence
8 April 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Mohamed Shahabuddeen; Mehmet Giiney;
Wolfgang Schomburg; Inés Ménica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Admission of Additional Evidence,
Conditions of admission in Appeal : evidence not available at trial in any form and
could not have been discovered though the exercise of due diligence, evidence relevant
to a material issue, credible and could have had an impact on the verdict, Additional
evidence considered in the context of the evidence given at the trial - Interpretation
of the Rules of Procedure and Evidence, Amendment of the Rules of Procedure and
Evidence between the Trial and the Appeal, Immediate entry in force of the amend-
ment of the Rules except in case of prejudice to the rights of the Accused in a pending
case — Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 6 (C), 115, 115 (A), 115 (B) (i) and 115 (B)(ii)
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International Cases cited :

LC.T.R. : Appeals Chamber, Alfred Musema v. The Prosecutor, Décision sur la
« Confidential Motion (i) to File Two Witness Statements Served by the Prosecutor on
18 May 2001 Under Rule 68 Disclosure to the Defence, and (ii) to File the Statement
of Witness Il Served by the Prosecutor on 18 April 2001, and (iii) to File a Supple-
mental Ground of Appeal» et ordonnance portant calendrier, 28 September 2001
(ICTR-96-13-A, Rep. 2001, p. 2477); Appeals Chamber, Georges Rutaganda v. The
Prosecutor, Decision on the Consolidated Evidence Motion for an Order Varying the
Grounds of Appeal, for the Rehearing of Oral Arguments in the Appeal and for the
Admission of Additional Evidence, and Scheduling Order, 19 February 2003 (ICTR-
96-3-A, Rep. 2003, p. 3156)

LC.TY. : Appeals Chamber, The Prosecutor v. Zoran Kupreski¢, Appeal Judgement,
23 October 2001 (IT-95-16); Appeals Chamber, The Prosecutor v. Radislav Krsti¢,
Decision on Applications for Admission of Additional Evidence on Appeal”, 5 August
2003 (IT-98-33)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States Between 1 January and 31 December 1994 (“Appeals Chamber”
and “International Tribunal,” respectively) is seised of the “Urgent Defence Motion
for Admission of Evidence Pursuant to Rule 115 of the Rules of Procedure and Evi-
dence,” filed on 17 October 2003 (“Motion”). The Appeals Chamber hereby decides
this Motion on the basis of the written submissions of the parties.

A. THE MOTION

2. In his Motion, Gérard Ntakirutimana (the “Appellant”) requests an order from
the Appeals Chamber for the admission of additional evidence pursuant to Rule 115
of the Rules of Procedure and Evidence (“Rules”). The Appellant seeks to have
admitted as additional evidence the transcripts of the public and in camera testimony
of Witness OO, who testified (under the pseudonym KIJ) in the case of Eliézer Niy-
itegeka!, and requests an order permitting him to file an addendum to his brief on
Appeal (“Appellant’s Brief”)?.

3. The Prosecution, in its response filed on 31 October 2003, agrees with the Appel-
lant on the admission of the transcripts and does not object to an order permitting the
Appellant to file an addendum to his Appellant’s Brief3. The Prosecution contends,

ICase N° ICTR-96-14-A, presently before the Appeals Chamber at the pre-appeal stage. The
witness testified on 1 and 2 November 2001 in Ntakirutimana and on 15 and 16 October 2002
in Niyitegeka.

2 Appellant’s Brief, filed 28 July 2003.

3 Prosecution Response to Urgent Defence Motion for Admission of Evidence pursuant to Rule
115 of the Rules of Procedure and Evidence, filed confidentially on 31 October 2003.
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however, that the transcripts do not constitute additional evidence but rather that they
are “‘judicial proceedings of the Tribunal relevant to issues on appeal that may be prop-
erly placed onto the appellate record for proper determination of the appeal”.*

B. THE APPLICABLE LAwW

4. Rule 115, as amended on 27 May 2003, reads :

(A) A party may apply by motion to present additional evidence before the
Appeals Chamber. Such motion shall clearly identify with precision the specific
finding of fact made by the Trial Chamber to which the additional evidence is
directed, and must be served on the other party and filed with the Registrar not
later than seventy-five days from the date of the judgement, unless good cause
is shown for further delay. Rebuttal material may be presented by any party
affected by the motion.

(B) If the Appeals Chamber finds that the additional evidence was not avail-
able at trial and is relevant and credible, it will determine if it could have been
a decisive factor in reaching the decision at trial. If it could have been such a
factor, the Appeals Chamber will consider the additional evidence and any rebut-
tal material along with that already on the record to arrive at a final judgement
in accordance with Rule 118.

(C) The Appeals Chamber may decide the motion prior to the appeal, or at
the time of the hearing on appeal. It may decide the motion with or without an
oral hearing.

(D) If several defendants are parties to the appeal, the additional evidence
admitted on behalf of any one of them will be considered with respect to all of
them, where relevant.

5. For evidence to be admitted pursuant to Rule 115 (B), the Appellant must estab-
lish that (i) the evidence was not available at trial in any form and could not have
been discovered though the exercise of due diligence, and (ii) that the evidence is rel-
evant to a material issue, credible, and such that it could have had an impact on the
verdict, i.e. could have shown that the conviction was unsafe5. Where the evidence was
available at trial or could have been discovered through the exercise of due diligence,
the moving party must show also that exclusion of the additional evidence would lead
to a miscarriage of justice. The additional evidence must be considered in the context
of the evidence which was given at the trial and not in isolation.

6. The Appeals Chamber notes that Rule 115 (B) was amended on 27 May 2003,
approximately three months after the Trial Chamber rendered its Judgement in this
case and over four months before the Appellant filed this Motion.® Under Rule 6 (C)
of the Rules, an amendment

41bid., para. 5.

3 Prosecutor v. Krsti¢, “Decision on Applications for Admission of Additional Evidence on
Appeal”, Case N° IT-98-33-A, 5 August 2003, pp. 3-4.

6 Prior to the amendment, Rule 115 (B) provided that “The Appeals Chamber shall authorize
the presentation of such evidence if it considers that the interests of justice so require.”
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“shall enter into force immediately, but shall not operate to prejudice the rights
of the accused in any pending case.”

The Appellant does not contend that the amendment to Rule 115 (B) prejudices
him, and indeed the standard incorporated by the amended Rule 115 (B) merely cod-
ifies the case law applying the prior version of Rule 115 (B)7. The Appeals Chamber
therefore concludes that the amended Rule 115 (B) applies to this Motion.

C. TIMELINESS OF THE MOTION

7. Rule 115 (A) of the Rules, as amended in May 2003 at the International Tri-
bunal’s 13" plenary session, requires parties to file motions to admit additional evi-
dence not later than seventy-five days from the date of the Trial Chamber Judgement,
unless good cause is shown for further delay. Prior to its amendment, Rule 115
motions could be filed as late as fifteen days before the hearing of the appeal®. In
the present case, the Judgement was delivered on 21 February 2003. The Appellant’s
motion was filed on 17 October 2003, nearly eight months after delivery of the Trial
Judgement.

8. As the time period stipulated in the new Rule 115 (A) had already expired before
the rule was amended, the Appeals Chamber considers that the Appellant would be
prejudiced if his Motion were treated as subject to the new due date. Consequently,
the Appeals Chamber holds that the due date in the old Rule 115 (A) continues to
govern this case, as envisioned by Rule 6 (C) of the Rules. The Motion is therefore
timely.

D. DiscussioN

9. Witness OO testified in Niyitegeka on 15 and 16 October 2002, while the Trial
Chamber was deliberating in this case but before the Judgement was issued. Normally,
the Appeals Chamber would decide whether this evidence was ‘“available at trial”
within the meaning of Rule 115 (B) of the Rules. However, in the circumstances of
this case, it is unnecessary to address this issue. For the reasons given below, even
if the transcript of Witness OO’s testimony in the Niyitegeka case is deemed to have
been unavailable at trial, the Appellant has not shown that the evidence could have
had an impact on the verdict of the Trial Chamber in this case.

7See, e. g., Rutaganda v. Prosecutor, N° ICTR-96-3-A, Decision on the Consolidated Evidence
Motion for an Order Varying the Grounds of Appeal, for the Rehearing of Oral Arguments in
the Appeal and for the Admission of Additional Evidence, and Scheduling Order, 19 February
2003, p. 5; Musema v. Prosecutor, N° ICTR-96-13-A, Décision sur la «Confidential Motion (i)
to File Two Witness Statements Served by the Prosecutor on 18 May 2001 Under Rule 68 Dis-
closure to the Defence, and (ii) to File the Statement of Witness II Served by the Prosecutor on
18 April 2001, and (iii) to File a Supplemental Ground of Appeal» et ordonnance portant calen-
drier, 28 September 2001, pp. 4-6; see also Prosecutor v. Kupreski¢, N° 1T-95-16-A, Appeal
Judgement, 23 October 2001, para. 68.

8See Rule 115 (A) of the Rules of Procedure and Evidence (as amended 6 July 2002).
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10. The Appellant argues that the testimony of the witness in Niyitegeka differs
from his testimony in Nrakirutimana on a number of points. He maintains that the
inconsistencies call into question the overall credibility of Witness OO and therefore
the Trial Chamber’s findings based on that testimony, which concern the activities of
the Appellant on 15 and 16 April 1994°. The Appeals Chamber notes that were the
additional evidence to lessen the overall credibility of the witness, the findings of the
Trial Chamber that the Appellant played a prominent role in some attacks in Bisesero
during the period of April to June 1994 could also be affected!”.

(a) The Nature of the Witness’s Detention

11. The first inconsistency raised by the Appellant relates to the witness’s testimony
as to the nature of his detention in Rwanda since 1994 and his knowledge of any
pending charges against him. According to the Appellant, the witness claimed in Niy-
itegeka that he was held as a protected witness, whereas he testified in this case that
he was a detainee awaiting trial!!. In the submission of the Appellant, this inconsist-
ency affects the credibility of the witness and is material in showing that the Trial
Chamber erred at paragraph 173 of the Trial Judgement'2.

12. When appearing in the present case, the witness confirmed that he had been
detained since December 1994, and testified that he is accused of having kept people
in his home who subsequently died and of giving a pistol to a young man who was
a civilian, and that he had yet to stand trial. Cross-examination was minimal on these
matters 3.

13. By contrast, cross-examination in Niyitegeka on the nature of his “detention”
and reasons for his arrest was extensive. In summary, the witness’s evidence in Niy-
itegeka was that he had been first arrested by communal authorities in December
1994, released after one week, and subsequently arrested and detained by military
authorities in February 1995. He was held under “house arrest” by the military author-
ities at a military camp, is unaware of any formal charges against him, has not been
indicted, and is awaiting trial. Although not detained in a cell per se, the witness is
unable to leave the military camp where he is held and can only move within the
camp with permission of the guards'*.

See Appellant’s Brief, paras. 83 to 112.

10Trial Judgement, para. 720.

' Appellant’s Brief, para. 64.

12 Trial Judgement, para. 173 reads: “The Chamber found Witness OO to be a credible wit-
ness. In April 1994, he was a gendarme with the rank of sergeant at the Kibuye town camp of
the gendarmerie. At the time of his testimony, and since 1994, the witness was, according to his
account, in detention awaiting trial (not “in prison”, as the Defence states). The witness testified :
‘I am accused of having kept people in my home who subsequently died. I am also accused of
giving a pistol to a young man who was a civilian.” There is no evidence to contradict Witness
OO’s account in this regard. Given the presumption of innocence enjoyed by a detained person
awaiting trial, the Chamber will not draw any adverse inference against Witness OO on account
of his status as a detainee.” (Footnotes omitted.)

13T. 1 November 2001, pp. 187-191.

14 Niyitegeka T. 15 October 2002, pp. 52-60, 66-67, 74-79.
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14. Having reviewed the witness’s testimony in both cases, the Appeals Chamber
does not find that the witness’s testimony in Niyitegeka is materially inconsistent with
his limited evidence in Ntakirutimana regarding his status in Rwanda since 1994. In
Niyitegeka, the witness presented substantial details during extensive cross-examina-
tion about his “detention” since December 1994, distinguishing first between his
detention at the hands of the communal authorities in December 1994 and by the mil-
itary authorities in February 1995. By comparison, his evidence in the present case
is sparse and dealt with superficially. He confirms only that he has been held since
December 1994 and is still being held. Absent any further details, his general and
limited evidence in this case does not depart from that in Niyitegeka as concerns the
duration of detention.

15. Regarding the Appellant’s argument that the witness testified in Niyitegeka that
he was a witness and not a detainee, the Appeals Chamber notes that, placed in con-
text, the mention of being a “witness” does not suggest that he was a protected wit-
ness per se, but generally a witness to certain events. Indeed, the witness stated in
Niyitegeka that he was “still considered as a suspect.”'> The remaining passages of
the witness’s Niyitegeka testimony cited by the Appellant likewise reveal no incon-
sistencies with the witness’s position in Ntakirutimana that he was detained awaiting
trial.1® The argument that the Prosecution conceded that the witness contradicted his
testimony in this case that he was detained awaiting trial is likewise without merit :
the Prosecution’s submissions in this case state that “the witness did not maintain that
he was a purely protected witness, he did not deny that his original arrest was based
on his status as a suspect and he acknowledged that he may, yet face criminal pros-
ecution.”!”

16. Finally, the Appellant submits that whereas in Niyitegeka the witness emphat-
ically denied being accused of anything, he indicated in Ntakirutimana that he is
accused of having kept people in his home who subsequently died and of giving a
pistol to a young man who was a civilian'8.

17. From a review of the relevant excerpts in Niyitegeka, the Appeals Chamber
notes that the witness does affirm that he has no knowledge of formal charges against
him and that he has not been indicted. Such statements, expressed in terms of formal
procedure, indictment and case files, are not inconsistent with the witness’s general
awareness in Ntakirutimana that he is “accused” of particular activity. In this situa-
tion, the witness appears to use the word “accused” to mean “suspected” rather than
“formally charged.” Given that the remainder of the witness’s evidence regarding his
status is generally coherent and consistent, in particular as regards being a suspect
who has yet to stand trial, the fact that he asserted in Niyitegeka that he knew of no
formal charges against him could not have affected the Trial Chamber’s finding of
credibility.

15 Niyitegeka T., 15 October 2002, p. 54.

16The Appellant refers to pages 53, 54, 57, 59, 66, 67, 79 and 86 of the witness’s testimony
in Niyitegeka on 15 October 2002.

17 Prosecution’s Consolidated Response Brief, para. 5.63.

18 Motion, para. 29.
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(b) The Witness’s Motives

18. The Appellant submits that in Niyitegeka the witness demonstrated a sophisti-
cated belief that he would be rewarded for “cooperation” with the International Tri-
bunal and refers to the statement of the witness that “I know that if you testify before
a Tribunal truthfully it amounts to a mitigating circumstance.”!® Although not express-
ly specified in the Motion, this could support the Appellant’s argument in his Appel-
lant’s Brief that the witness had clear motives to provide evidence favourable to the
Prosecution, and that the Trial Chamber erred by misapprehending this issue in its
Judgement?©,

19. The witness did indeed acknowledge in Niyitegeka that there may be some ben-
efit in testifying truthfully before the International Tribunal. However, he denied being
motivated by such a possibility and noted that, despite having testified on two pre-
vious occasions before the International Tribunal, he is still in custody?!. In light of
the witness’s explanation, and absent any showing by the Appellant of its untrustwor-
thiness, the Appeals Chamber finds that this aspect of the witness’s testimony in Niy-
itegeka could not have affected the Trial Chamber’s decision in the present case.

(c) Conflicting Versions of Sequence of Events

20. The Appellant argues in his Motion that the evidence of the witness in Niy-
itegeka contradicts the findings of the Trial Chamber that the Appellant visited the
Kibuye Gendarmerie camp on 15 and 16 April 1994 where he met 2™ Lieutenant
Ndagijimana and that the Appellant travelled from the camp with 2" Lieutenant
Ndagijimana and Lieutenant Masengesho to an attack at Mugonero®2.

21. The crux of the Appellant’s contention is that the witness’s evidence in Niy-
itegeka and Ntakirutimana is inconsistent as to the sequence of events, in particular
as regards the dates on which he saw the Appellant and Niyitegeka at the Kibuye
Gendarmerie camp on their way to attacks at Mugonero and Mubuga respectively.
The question for the Appeals Chamber thus is whether the evidence of the witness
in Niyitegeka about Niyitegeka’s visit some ten days after 6 April, but before 18
April, could have affected the Trial Chamber’s findings regarding the acts and move-
ments of the Appellant on 15 and 16 April 1994.

22. In assessing the merits of the Appellant’s submissions, the Appeals Chamber
has reviewed the relevant parts of the witness’s testimony in both cases regarding
events on 15 and 16 April 1994. The witness’s evidence in Niyitegeka and Ntakiru-
timana demonstrates that the visits of Niyitegeka and the Appellant could not have
occurred on the same day, be it either 15 or 16 April. However, this in itself could
not have affected the Trial Chamber’s findings in the present case.

23. In the instant case, the witness maintained that the Appellant visited the Kibuye
Gendarmerie camp on 16 April 1994. He was subjected to extensive cross-examina-

19 Niyitegeka T. 15 October 2002, p. 79.
20 Appellant’s Brief, paras. 84-86.

21T, 15 October 2002, pp. 79-81.

22 Motion, paras. 19-22.
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tion on the event and remained consistent throughout. By contrast, the evidence of
the witness in Niyitegeka is vague and no clear date is specified by the witness
regarding the day on which Niyitegeka visited the camp and took part in the attack
at Mubuga. Likewise, the Trial Chamber finding in Niyitegeka is that the visit
occurred “around 16 April”. The lack of detail in the testimony of the witness in Niy-
itegeka is in contrast to the witness’s specific evidence in this case.

24. The Appeals Chamber is therefore of the opinion that the witness’s evidence
in Niyitegeka is not such that it could have affected the verdict in this case.

25. Finally, the Appeals Chamber notes that the Prosecution has sought to rely on
parts of Witness OO’s Niyitegeka transcripts in its submissions on appeal in this
case?’. Given that the transcripts do not form part of the record in this case, and in
light of the present decision not to admit them as additional evidence, the Appeals
Chamber will not consider any references to the Niyitegeka transcripts in the deter-
mination of the appeals in this case.

E. DISPOSITION

26. For the foregoing reasons, the Appeals Chamber DISMISSES the Appellant’s
motion for the admission of additional evidence and for permission to file an adden-
dum to his Appellant’s Brief and DECLARES that references to transcripts from Pros-
ecutor v. Niyitegeka that do not form part of the record in Prosecutor v. Ntakirutimana
will not be considered in the decision of the appeals in the Nrakirutimana case.

Done in French and English, the English text being authoritative.
Done this 8th day of April 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron.

kokok

Order of the Presiding Judge Replacing a Judge
in a Case Before the Appeals Chamber
11 May 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judge : Theodor Meron

23 Prosecution’s Consolidated Response Brief, paras. 5.59, 5.63 (citing Niyitegeka T. 15 October
2002, pp. 53-90, and Niyitegeka Judgement, para. 73).
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Gérard Ntakirutimana, Elizaphan Ntakirutimana — Replacement of a Judge in a Case
Before the Appeals Chamber

International Instrument cited :

Statute, art. 11 (3) and 13 (4)

I, THEODOR MERON, Presiding Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“International Tribunal”),

CONSIDERING the Notices of Appeal filed on 21 March 2003 by Elizaphan and
Gérard Ntakirutimana and the Prosecution against the Judgement and Decision ren-
dered by Trial Chamber I on 21 February 2003;

CONSIDERING the composition of the Appeals Chamber of the International Tri-
bunal set out in Document IT/222 of the International Criminal Tribunal for the
former Yugoslavia (“Composition of the Appeals Chamber Following Election of New
President”), dated 17 November 2003;

NOTING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal;

HEREBY ASSIGN, with immediate effect, Judge Florence Mumba to replace Judge
Mohamed Shahabuddeen in the present case;

AND DETERMINE that the Appeals Chamber, in the joint case of Elizaphan and
Gérard Ntakirutimana v. The Prosecutor, Case No. ICTR-96-10-A and Case No.
ICTR-96-17-A, shall be composed as follows :

Judge Theodor Meron

Judge Florence Mumba

Judge Mehmet Giiney

Judge Wolfgang Schomburg

Judge Inés Mobnica Weinberg de Roca.

Done in French and English, the English text being authoritative.
Done this 11" day of May 2004, at The Hague, The Netherlands

[Signed] : Theodor Meron, Presiding Judge of the Appeals Chamber

Aoksk

ﬁ
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Decision on Defence Motion to Strike Annex B
from the Prosecution Response Brief
and for Re-Certification of the Record

24 June 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Mumba; Mehmet Giiney; Wolf-
gang Schomburg; Inés Mdnica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Doubts on the accuracy and the
reliability of the evidence — Motion partially granted

International Instrument cited :

Rules of Procedure and Evidence, rule 115

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan citizens
responsible for genocide and other such violations committed in the territory of neigh-
bouring States, between 1 January 1994 and 31 December 1994 (“Appeals Chamber”
and “International Tribunal” respectively),

BEING SEISED OF the “Defence Motion to Strike Annex B from the Prosecution
Response Brief, and for Re-Certification of the Record” (“Motion”), filed on 2 March
2004 by Gérard Ntakirutimana (“Appellant”), by which the Appellant requests inter alia :

(1) an order striking Annex B of the Prosecution’s Response Brief (“Annex B”)
and all references to the documents therein from the Prosecution’s Response Brief,

(i1) an order permitting the Appellant to file an addendum to his Appeal Brief
to further arguments in respect of translation errors, and

(iii) an order for the re-translation, re-transcription and re-certification of all
the testimony in the case so as to create a reliable Appeal Record;

NOTING the “Prosecution Response to Defence Motion to Strike Annex B from
the Prosecution Response Brief, and for Re-Certification of the Record”, filed on
11 March 2004, in which the Prosecution opposes the Motion as being without
foundation;

NOTING that, to support one of his grounds of appeal, the Appellant argued, with
reference to the transcript, that Witness GG had personally spelt names of people and
places whilst testifying before the Trial Chamber, despite the witness’ claim of
illiteracy';

1 Defence Appeal Brief — Dr Gérard Ntakirutimana, 28 July 2003, paragraphs 96-97 (“Appel-
lant’s Brief”).
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NOTING that, in response, the Prosecution submitted that the transcript fails to
reflect that it was the interpreter, rather than Witness GG, who spelt out the names
and that, to support this conclusion, the Prosecution presented in Annex B a “Certi-
fication of audio transcripts by Mathias Ruzindana, Reviser; Language Services Sec-
tion, 3 September 2003” (“Certification”) and an internal Memorandum? which had
been sent by a Prosecution Appeals Counsel to members of the Trial Team in this
case;

NOTING that the Appellant argues, inter alia, that:

the Certification and the internal Memorandum, and references thereto, are
inadmissible as they are not part of the Trial record and that the Prosecution is
merely attempting to introduce new evidence “in deceptive guise” to respond to
his appeal submissions, and?

Annex B casts doubt on the accuracy of the transcript generally and the
numerous errors in translation uncovered by reviewing the audio recordings of
the hearings and the transcripts require a re-translation, re-transcription and re-
certification of the entire record*.

CONSIDERING that the Certification and the internal Memorandum do not con-
stitute additional evidence in the meaning of Rule 115 of the Rules of Procedure and
Evidence as they do not challenge a finding of fact made by the Trial Chamber but
merely attempt to clarify the record in order to address the Appellant’s attack against
Witness GG’s credibility and that, as such, they can be admitted as an annex to the
Prosecution’s Response Brief;

CONSIDERING that the Certification provided in Annex B raises legitimate doubts
on the accuracy of the transcript as to whether it was the Witness GG or the inter-
preter who spelt names during the Witness’ testimony before the Trial Chamber and
that, in view of the Appellant’s argument regarding the credibility of Witness GG, it
would be in the interests of justice to clarify the matter;

FINDING, after having reviewed them carefully, that the other examples of erro-
neous interpretations put forward by the Appellant to support his claim of re-transla-
tion do not raise any serious doubts on the accuracy and reliability of the transcripts
which would require a re-translation and a re-certification of the entire record;

FOR THE FOREGOING REASONS,

HEREBY GRANTS the Motion in part and ORDERS the Registry to review the
transcript of the testimony given by Witness GG before the Trial Chamber for accu-
racy and to submit to the Appeals Chamber and the parties newly certified copies of
the accurate transcripts in the official languages of the International Tribunal not later
than 1 July 2004;

DISMISSES the Motion in all other respects.

Done in French and English, the English text being authoritative.

2Request for assistance with certain matters arising in the appeal proceedings in Prosecutor v.
Ntakirutimana et al, Case No ICTR-96-10-A and ICTR-96-17-A.

3 Motion, paragraph 11.

4Motion, paragraphs 25-45.
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Done this 24th day of June 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron, Presiding Judge

stk

Scheduling Order
24 June 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Mumba; Mehmet Giiney; Wolf-
gang Schomburg; Inés Mdnica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Schedule

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Respon-
sible for Genocide and Other Such Violations Committed in the Territory of Neighbour-
ing States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING the “Judgement and Sentence” rendered in this case by Trial Chamber I
on 21 February 2003;

NOTING, in respect of the Appeals of Gérard Ntakirutimana and Elizaphan
Ntakirutimana, the “Defence Appeal Brief,” filed on 28 July 2003 by Gérard Ntakiru-
timana, “Pastor Elizaphan Ntakirutimana’s Appeal Brief,” filed on 11 August 2003,
the “Prosecution’s Consolidated Response Brief,” filed on 22 September 2003, and
Gérard Ntakirutimana’s “Defence Reply Brief” and “Pastor Elizaphan Ntakirutimana’s
Reply Brief,” both filed on filed 13 October 2003;

NOTING, in respect of the Prosecution’s appeal, the ‘“Prosecution Appeal Brief,”
filed on 23 June 2003, the “Defence Response to the Prosecution Appeal Brief —
Gérard Ntakirutimana,” filed on 4 August 2003, the “Reply (sic) to the Prosecutor’s
Appeal Brief,” filed on 5 August 2003 by Elizaphan Ntakirutimana and the “Prose-
cution Reply Brief,” filed on 19 August 2003;

NOTING the “Decision on the Urgent Application by Defendant Elizaphan Ntakiru-
timana for an Adjournment of the Hearing” of 5 April 2004, in which the Appeals
Chamber granted Elizaphan Ntakirutimana’s request for an adjournment of appeal
hearings and ordered that the hearing of these Appeals be re-scheduled for Wednes-
day, 7 July, Thursday, 8 July, and Friday, 9 July 2004;

HEREBY INFORMS the parties that the timetable of the hearing of the merits to
be held in Arusha will be as follows :

%
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Wednesday 7 July 2004

09:30 a.m. — 09:45 a.m.

09:45 am. — 11:15 a.m.

11:15 am. — 11:45 a.m.

11:45 a.m. — 12:15 p.m.

12:15 p.m. — 1:15 p.m.
1:15 p.m. — 3:00 p.m.
3:00 p.m. — 4:00 p.m.

4:00 p.m. — 5:30 p.m.

Thursday 8 July 2004
9:30 a.m. — 11:00 a.m.

11:00 a.m. — 11:30 a.m.

11:30 a.m. — 12:00 p.m.
12:00 p.m. — 12:30 p.m.

12:30 p.m. — 2:30 p.m.
2:30 p.m. — 4:00 p.m.

4:00 p.m. — 4:15 p.m.
4:15 p.m. — 5:15 p.m.

Friday 9 July 2004

11:00 a.m. — 12:00 p.m.

12:00 p.m. — 1:00 p.m.
1:00 p.m. — 1:30 p.m.
1:30 p.m. — 1:40 p.m.

1:40 p.m. — 1:50 p.m.

ICTR-96-10 AND ICTR-96-17 3807

Introductory Statement by the Presiding Judge (15 min-
utes)

Appeal Submissions of Elizaphan Ntakirutimana (1 hour
30 minutes)

Pause (30 minutes)

Continued Appeal Submissions of Elizaphan Ntakiruti-
mana (30 minutes)

Appeal Submissions of Gérard Ntakirutimana (1 hour)
Pause (1 hour and 45 minutes)

Continued Appeal Submissions of Gérard Ntakirutimana
(1 hour)

Response by Prosecution (1 hour and 30 minutes)

Continued Response by Prosecution (1 hour and 30 min-
utes)

Pause (30 minutes)

Reply by Elizaphan Ntakirutimana (30 minutes)
Reply by Gérard Ntakirutimana (30 minutes)
Pause (2 hours)

Appeal Submissions by Prosecution (1 hour and 30 min-
utes)

Pause (15 minutes)
Continued Appeal by Prosecution (1 hour)

Response by Elizaphan Ntakirutimana (1 hour)
Response by Gérard Ntakirutimana (1 hour)

Reply by Prosecution (30 minutes)

Brief Personal Address by Elizaphan Ntakirutimana
(optional)

Brief Personal Address by Gérard Ntakirutimana
(optional)

Done in French and English, the English text being authoritative.

Done this twenty fourth day of June 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron, Presiding
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Decision on Request for Admission of Additional Evidence
5 July 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Mumba; Mehmet Giiney; Wolf-
gang Schomburg; Inés Ménica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Admission of Additional Evidence,
Criteria of article 115 of the Rules not fulfilled — Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rule 115

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States Between 1 January and 31 December 1994 is seised of the
“Urgent Consolidated Defence Motion for the Admission of Additional Evidence Pur-
suant to Rule 1157, filed confidentially by Gérard and Elizaphan Ntakirutimana
(“Appellants”) on 03 June 2004 (“Motion”), and of the “Motion for the Admission
and Full Consideration of Additional Evidence Not Available at Trial Pursuant to Rule
115 of the Rules of Procedure and Evidence,” filed confidentially by the Appellants
on 23 June 2004 (“Second Motion”).

2. In the Motion the Appellants request (i) an order from the Appeals Chamber
for the admission of additional evidence pursuant to Rule 115 of the Rules of Pro-
cedure and Evidence, (ii) an order permitting the filing of an addendum to their
Appeal Briefs, (iii) an order for permitting filing of oversized motion, (iv) a recon-
sideration by the Appeals Chamber of its Decision on Request for Additional Evi-
dence! (“Rule 115 Decision”), and (v) a hearing of the Motion. The Appellants seek
to have admitted as additional evidence (i) a statement dated 13 and 14 January 2004
and transcripts of the testimony of Witness KJ (Witness OO in the instant case), who
testified in the case of Bagosora et al. from 19 to 27 April 2004-> and (ii) the tran-
scripts of the testimony of Witness AT (Witness GG in the instant case) who testified
in the Muhimana case on 19 and 20 April 2004.3

I Decision on Request for Additional Evidence, dated 08 April.
2 Prosecutor v. Théoneste Bagosora et al. “Military 1°, Case No ICTR-98-41-T.
3 Prosecutor v. Mika Muhimana, Case No ICTR-95-1B-T.
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3. The Prosecution, in its response filed on 14 June 2004,* argues that the Motion
of the Appellants should be dismissed in its entirety, although it does not object to
the page extension. The Prosecution is content that the Motion be decided without
oral hearing.

4. In the Second Motion the Appellants request admission of materials from pro-
ceedings before a United States Immigration Court in a case involving several indi-
viduals who testified as witnesses at the Appellants’ trial®; transcripts of the testimony
of Witness BH (Witness DD in the instant case), who testified in the Muhimana case
on 8 April 2004 and transcripts of the testimony of Witness BI (Witness YY in the
instant case), who testified in the Muhimana case on 8 April 2004. The Prosecution
opposes the request and argues that the Second Motion should also be dismissed®.

5. The Appeals Chamber decides both motions on the basis of the Parties’ written
submissions’. Finding both motions to be timely within the meaning of Rule 115, the
Appeals Chamber concludes that the evidence which the Appellants seek to have
admitted does not meet the criteria of admissibility under Rule 115. The Appeals
Chamber is also not persuaded by the Appellants arguments that it should reconsider
its previous Rule 115 Decision in this case, wherein the Appeals Chamber dismissed
the Appellant’s argument that the witness presented inconsistent evidence in this case
and in Niyitegeka. The Appeals Chamber therefore DISMISSES the Motion and the
Second Motion. The reasons for the Appeals Chamber’s decision will be provided at
a later date.

Done in French and English, the English text being authoritative.
Done this 5% day of July 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron, Presiding Judge.

&Rk

“4Prosecution Response to Defence Urgent Consolidated Motion for the Admission of Addi-
tional Evidence Pursuant to Rule 115, dated 14 June 2004.

> Stating that the record of the immigration proceedings is not public, the Appellants’s Second
Motion refers to the immigration proceedings by an alias “In the Matter of AAA”. The Appeals
Chamber does the same in this Decision.

¢ Prosecution Response to Motion for the Admission and Full Consideration of Additional Evi-
dence not Available at Trial Pursuant to Rule 115, filed as confidential on 29 June 2004.

7Including “Defence Reply to the Prosecution Response to the Urgent Consolidated Defence
Motion for the Admission of Additional Evidence Pursuant to Rule 115 dated 18 June 2004,
(“Reply”) and “Reply to Prosecutor Response to Appellants Motion of June 23, 2004 for the
Admission and full Consideration of Additional Evidence not Available at Trial Pursuant to Rule
115 of the Rules of Procedure and Evidence and Motion for an Order authorizing the Filing of
Additional Evidence in Excess of Page Limitations”, dated 3 July 2004.
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Decision on Registrar’s Submission Under Rule 33 B
7 July 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron; Florence Mumba; Mehmet Giiney; Wolfgang Schomburg;
Inés Monica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Good cause with regard to an
extension of time, Verification of the accuracy of the translation — Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rule 33 (B)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States Between 1 January and 31 December 1994,

BEING SEIDED of the “Registrar’s Submission Under Rule 33 (B) of the Rules
of Procedure and Evidence Following Decision on Defense Motion to Strike Annex
B from the Prosecution Response Brief and for Re-certification of the Record”, filed
on 30 June 2004 ;

RECALLING the Appeals Chamber’s Decision on Defence Motion to Strike Annex
B from the Prosecution Response Brief and for Re-certification of the Record, ren-
dered on 24 June 2004, which ordered the Registry to review the transcript of the
testimony given by Witness GG before the Trial Chamber for accuracy and to submit
to the Appeals Chamber and the parties newly certified copies of the accurate tran-
scripts in the official languages of the International Tribunal not later than 1 July
2004;

NOTING the Registry’s request that it be permitted to check for accuracy, and re-
translate if needed, only those portions of the French and English transcripts identified
by the Defence as inaccurate, and that it be granted an extension of time to perform
this task;

CONSIDERING that the Registry has shown good cause with regard to an exten-
sion of time;

HEREBY GRANTS in part the Registry’s request, and

ORDERS the Registry to review for accuracy, by Thursday 8 July 2004, the por-
tions of the transcript of the testimony given by Witness GG before the trail Chamber
which were identified by the Defence as inaccurate and, in accordance with the
Appeals Chamber’s Decision of 24 June 2004, to review for accuracy the entire tran-

script of the testimony of the said Witness before the Trial Chamber not later than
30 September 2004.
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Done in French and in English, the English text being authoritative.

Done this 7t day of July 2004, at Arusha, Tanzania.

[Signed] : Theodor Meron

Kk

Reasons for the Decision on Request
Jor Admission of Additional Evidence Cases
8 September 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Mumba; Mehmet Giiney; Wolf-
gang Schomburg; Inés Moénica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Admission of Additional Evidence,
Conditions of admission in Appeal : evidence not available at trial in any form and
could not have been discovered though the exercise of due diligence, evidence relevant
to a material issue, credible and could have had an impact on the verdict, Additional
evidence considered in the context of the evidence given at the trial — Unavailability
of evidence at trial, Physical availability of the witness during trial does not resolve
the question of availability for the purposes of Rule 115 (B) analysis, Diligence of
the Defence counsel in the research of the evidence — Admission of materials from
the proceedings of an immigration court in the United States, Admission of transcripts
of the testimonies heard in the Muhimana case — Interpretation of the Rules of Pro-
cedure and Evidence, Amendment of the Rules of Procedure and Evidence between
the Trial and the Appeal, Immediate entry in force of the amendment of the Rules
except in case of prejudice to the rights of the Accused in a pending case — Motion
denied

International Instrument cited :
Rules of Procedure and Evidence, rules 6 (C), 115, 115 (A), 115 (B) (i) and 115 (B)(ii)
International Cases cited :

LC.T.R. : Appeals Chamber, Alfred Musema v. The Prosecutor, Décision sur la
«Confidential Motion (i) to File Two Witness Statements Served by the Prosecutor on
18 May 2001 Under Rule 68 Disclosure to the Defence, and (ii) to File the Statement
of Witness Il Served by the Prosecutor on 18 April 2001, and (iii) to File a Supple-
mental Ground of Appeal» et ordonnance portant calendrier, 28 September 2001
(ICTR-96-13-A, Rep. 2001, p. 2477); Appeals Chamber, Georges Rutaganda v. The
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Prosecutor, Decision on the Consolidated Evidence Motion for an Order Varying the
Grounds of Appeal, for the Rehearing of Oral Arguments in the Appeal and for the
Admission of Additional Evidence, and Scheduling Order, 19 February 2003 (ICTR-
96-3-A, Rep. 2003, p. 3156); Appeals Chamber, The Prosecutor v. Gérard and Eliza-
phan Ntakirutimana, Decision on Request for Admission of Additional Evidence,
8 April 2004 (ICTR-96-10 and 96-17, Rep. 2004, p. XXX)

LC.TY. : Appeals Chamber, The Prosecutor v. Zoran Kupreski¢, Appeal Judgement,
23 October 2001 (IT-95-16); Appeals Chamber, The Prosecutor v. Radislav Krsti¢,
Decision on Applications for Admission of Additional Evidence on Appeal”, 5 August
2003 (IT-98-33); Appeals Chamber, The Prosecutor v. Radislav Krsti¢, Reasons for
the Decisions on Applications for Admission of Additional Evidence on Appeal,
6 April 2004 (IT-98-33)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States Between 1 January and 31 December 1994 (“Appeals Chamber”
and “International Tribunal,” respectively) is seised of the “Urgent Consolidated
Defence Motion for the Admission of Additional Evidence Pursuant to Rule 1157,
filed confidentially by Gérard and Elizaphan Ntakirutimana (“Appellants”) on 3 June
2004 (“Motion”), and of the “Motion for the Admission and Full Consideration of
Additional Evidence Not Available at Trial Pursuant to Rule 115 of the Rules of Pro-
cedure and Evidence,” filed confidentially by the Appellants on 23 June 2004 (“Sec-
ond Motion”). The Appeals Chamber dismissed both motions in its Decision on
Request for Admission of Additional Evidence, rendered on 5 July 2004. The reasons
for this Decision follow.

A. BACKGROUND

2. In the Motion the Appellants request (i) an order from the Appeals Chamber
for the admission of additional evidence pursuant to Rule 115 of the Rules of Pro-
cedure and Evidence (“Rules”), (ii) an order permitting the filing of an addendum to
their Appeal Briefs, (iii) an order permitting filing of oversized motion, (iv) a recon-
sideration by the Appeals Chamber of its Decision on Request for Additional Evi-
dence! (“Rule 115 Decision”), and (v) a hearing of the Motion.

3. The Prosecution, in its response to the Motion filed on 14 June 20042 (“Pros-
ecution Response”), argues that the Motion of the Appellants should be dismissed in
its entirety, although it does not object to the page extension. The Prosecution is con-
tent that the Motion be decided without oral hearing.

I Decision on Request for Additional Evidence, rendered 8 April 2004.
2 “Prosecution Response to Defense Urgent Consolidated Motion for the Admission of Addi-
tional Evidence Pursuant to Rule 115,” filed on 14 June 2004.
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4. In the Second Motion the Appellants request admission of materials from
proceedings before a United States Immigration Court in a case involving several
individuals who testified as witnesses at the Appellants’ trial>. The Appellants
also request admission of transcripts of the testimony of Witness BH (Prosecution
Witness DD in the instant case) and Witness BI (Prosecution Witness YY in the
instant case) who testified in the Muhimana case on 8 April 2004. The Prosecu-
tion opposes the request and argues that the Second Motion should also be dis-
missed*.

5. The Appeals Chamber decided both motions on the basis of the Parties’ written
submissions>.

B. THE APPLICABLE LAw

6. Rule 115, as amended on 27 May 2003, reads :

(A) A party may apply by motion to present additional evidence before the
Appeals Chamber. Such motion shall clearly identify with precision the specific
finding of fact made by the Trial Chamber to which the additional evidence is
directed, and must be served on the other party and filed with the Registrar not
later than seventy-five days from the date of the judgement, unless good cause
is shown for further delay. Rebuttal material may be presented by any party
affected by the motion.

(B) If the Appeals Chamber finds that the additional evidence was not avail-
able at trial and is relevant and credible, it will determine if it could have been
a decisive factor in reaching the decision at trial. If it could have been such a
factor, the Appeals Chamber will consider the additional evidence and any rebut-
tal material along with that already on the record to arrive at a final judgement
in accordance with Rule 118.

(C) The Appeals Chamber may decide the motion prior to the appeal, or at
the time of the hearing on appeal. It may decide the motion with or without an
oral hearing.

(D) If several defendants are parties to the appeal, the additional evidence
admitted on behalf of any one of them will be considered with respect to all of
them, where relevant.

7. For evidence to be admitted pursuant to Rule 115 (B), the Appellant must estab-
lish “that (i) the evidence was not available at trial in any form and could not have
been discovered through the exercise of due diligence, and (ii) that the evidence is

3 Stating that the record of the immigration proceedings is not public, the Appellants’ Second
Motion refers to the immigration proceedings by an alias In the Matter of AAA. The Appeals
Chamber does the same in this Decision.

4“Prosecution Response to Motion for the Admission and Full Consideration of Additional
Evidence Not Available at Trial Pursuant to Rule 115,” filed as confidential on 29 June 2004.

SIncluding “Defence Reply to the Prosecution Response to the Urgent Consolidated Defence
Motion for the Admission of Additional Evidence Pursuant to Rule 115" dated 18 June 2004,”
dated 18 June 2004, (“Reply”).
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relevant to a material issue, credible, and such that it could have had an impact on
the verdict, i.e. could have shown that the conviction was unsafe.”®

8. The Appeals Chamber notes that Rule 115 (B) was amended on 27 May 2003
at the International Tribunal’s 13th plenary session, approximately three months after
the Trial Chamber rendered its Judgement in this case’. Under Rule 6 (C) of the
Rules, an amendment “shall enter into force immediately, but shall not operate to prej-
udice the rights of the accused in any pending case.” As the Appeals Chamber has
previously indicated, the standard incorporated by the amended Rule 115 (B) merely
codifies the case law applying the prior version of Rule 115 (B)®. There being no
prejudice to the Appellants, the Appeals Chamber considers that Rule 115(B) as
amended applies to the Motion and the Second Motion.

C. TIMELINESS OF THE MOTIONS

9. Rule 115 (A) of the Rules, as amended in May 2003, requires parties to file
motions to admit additional evidence not later than seventy five days from the date
of the Trial Chamber Judgement, unless good cause is shown for further delay.® In
the present case, the Judgement was delivered on 21 February 2003. The Motion was
filed on 3 June 2004, which is more than 15 months after delivery of the Judgement,
and a month before the hearing of the appeals, scheduled for 7 to 9 July 2004. The
Second Motion was filed even later, on 23 June 2004. Both Motions come therefore
after the expiry of the time period stipulated in the new Rule 115(A). However, as
the Appeals Chamber previously explained in its Rule 115 Decision, as the time peri-
od stipulated in the new Rule 115 (A) had already expired before the rule was amend-
ed, the Appellant would be prejudiced if his Motions were treated as subject to the
new due date. Therefore the Appeals Chamber holds that the due date in the old Rule
115 (A) continues to govern this case, as envisioned by Rule 6 (C) of the Rules. The
Motion and the Second Motion are therefore timely.

D. DiscussioN

I. The Motion

10. The Appellants seek to have admitted as additional evidence (i) a statement
dated 13 and 14 January 2004 and transcripts of the testimony of Witness KJ (Pros-
ecution Witness OO in the instant case), who testified in the case of Bagosora et al.

¢“Rule 115 Decision”, paras. 4 and 5, see also Prosecutor v. Krsti¢, “Decision on Applications
for Admission of Additional Evidence on Appeal,” Case N° IT-98-33-A, 5 August 2003, pp. 3-4.

7Prior to the amendment, Rule 115 (B) provided that “[t]he Appeals Chamber shall authorize
the presentation of such evidence if it considers that the interests of justice so require.”

8See “Rule 115 Decision,” para. 6.

9Prior to its amendment, Rule 115 motions could be filed as late as fifteen days before the
hearing of the appeal. See Rule 115 (A) of the Rules of Procedure and Evidence (as amended
6 July 2002).
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from 19 to 27 April 20040, and (ii) the transcripts of the testimony of Witness AT
(Prosecution Witness GG in the instant case) who testified in the Muhimana case on
19 and 20 April 2004,

11. The first question to be considered is whether the above evidence was available
at trial within the meaning of Rule 115 (B). While the witness testified, and was
examined and cross-examined, during the trial proceedings in this case, the physical
availability of the witness during trial does not resolve the question of availability for
the purposes of Rule 115 (B) analysis. This inquiry turns on the availability of par-
ticular evidence which the Appellants seek to present, and while the trial availability
of the source of that evidence — here, one of the Prosecution witnesses — is a nec-
essary part of the analysis, it is not a dispositive one'?. In this case, the evidence the
Appellants seek to admit is the testimony Witnesses OO and GG gave in subsequent
judicial proceedings. This testimony, the Appellants argue, is so inconsistent with the
witnesses’ trial testimony in this case as to cast doubt upon their credibility and lead
the Trial Chamber, had it had access to this later testimony, to render a different ver-
dict.

12. As the most natural reading of the term ‘“available” suggests, this new testi-
mony was not available during the trial in this case for the simple reason that the
witnesses in question have not yet given it. It is true that the witnesses were present
on the stand during trial, and, of course, they possessed the allegedly contradictory
information they were to give later in the Bagosora and Muhimana proceedings. The
question then is whether a diligent defence counsel has applied all reasonable efforts
to elicit these contradictory statements in the course of examining the witnesses’ cred-
ibility 3. If counsel has appropriately tested the veracity of the witness on cross-exam-
ination, and despite such efforts the witness gives evidence in a later case which casts

10 prosecutor v. Bagosora et al. “Military 1°, Case N° ICTR-98-41-T.

1 prosecutor v. Muhimana, Case N° ICTR-95-1B-T.

2In so concluding, the Appeals Chamber agrees with the decision reached on this issue by
the ICTY Appeals Chamber. In the case of Prosecutor v. Krsti¢, 1T-98-33-A, the ICTY Appeals
Chamber was presented with a request to admit, under ICTY Rule 125 (B) which is identical to
the corresponding rule in the ICTR, the testimony that Mr. Richard Butler, the Prosecution’s mil-
itary expert during the Krsti¢ trial proceedings, had given in a later trial, that of Prosecutor v.
Blagojevié¢, 1T-02-60-T. See Prosecutor v. Krsti¢, Appeal Transcript, p. 182 (the Defence counsel
“moving the introduction of Mr. Butler’s testimony under Rule 115”). The ICTY Appeals Cham-
ber granted the motion. See ibid., pp. 183, 216. As the ruling was oral, the ICTY Appeals Cham-
ber did not discuss the question of availability. The ICTY Appeals Chamber did not, however,
disagree with the parties’ submission that the new testimony of Mr. Butler was not available at
trial within the meaning of Rule 115 because “Mr. Butler’s testimony incorporate[d] his latest
thinking and analysis of the relevant evidence.” Prosecutor v. Krsti¢, “Motion for the Filing of
Rule 68 Evidence, Admission of Rebuttal Evidence and Admission of 115 Evidence in Response
to the Defence Supplemental Motion to Present Additional Evidence Pursuant to Rule 115,” filed
on 18 November 2003, para. 17; see also “Defence Reply to the Prosecution’s Motion for the
Filing of Rule 68 Evidence, Admission of Rebuttal Evidence and Admission of 115 Evidence in
Response to the Defence Supplemental Motion to Present Additional Evidence Pursuant to Rule
115,” filed on 20 November 2003, paras. 1-3 (not contesting the Prosecution’s analysis of avail-
ability).

13Cf. Prosecutor v. Krstié¢, Reasons for the Decisions on Applications for Admission of Addi-
tional Evidence on Appeal, IT-98-33-A, 6 April 2004, para. 10.
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his credibility into doubt, the new evidence should be viewed as not having been
available at trial or discoverable by a diligent counsel.

13. In this case, the matters to which the evidence proffered speaks were dis-
cussed prominently at trial, and the Defence cross-examined Witness OO and Wit-
ness GG about their testimony, which is now allegedly contradicted by the evidence
they gave in subsequent trials. Given that defence counsel applied reasonable efforts
to test the truthfulness of these witnesses at trial, the Appeals Chamber concludes
that the evidence now tendered was not available at trial within the meaning of
Rule 1154,

1. Witness OO

14. Having determined that the evidence the Appellants seek to admit was not
available at trial, the question now is whether this evidence is such that, had it been
presented at trial, it could have affected the Trial Chamber’s verdict. In the Motion,
the Appellants present excerpts of transcripts of Witness OO’s testimony in Bagosora
et al. dated 19, 20 and 27 April 2004 to show that the witness’s evidence on certain
issues contradicts his evidence in the present case, and that the witness’s credibility
is therefore undermined.

15. The Appellants submit that the witness gave contradictory evidence regarding
the transfer from Kibuye town of a certain Major Jabo, who is said to have opposed
the killings in the region. In the present case, the witness stated that Major Jabo was

141t merits reminding that even where the evidence was not available at trial within the mean-
ing of Rule 115, that conclusion does not conclude the inquiry. The Appeals Chamber must still
proceed to the second step of the analysis and consider the evidence on its merits, but under a
more stringent standard of asking whether the evidence would have affected the Trial Chamber’s
verdict. See, e.g., Prosecutor v. Ntakirutimana, Decision on Request for Admission of Additional
Evidence, 8 April 2004, para. 5 (“Where the evidence was available at trial or could have been
discovered through the exercise of due diligence, the moving party must show also that exclusion
of the additional evidence would lead to a miscarriage of justice.”); Prosecutor v. Krsti¢, IT-98-
33-A, Reasons for the Decision on Applications for Admission of Additional Evidence on
Appeal, 6 April 2004, para. 12 (“In order to have additional evidence admitted where it was
available at trial or could have been discovered through the exercise of due diligence, the appel-
lant must establish that its exclusion would lead to a miscarriage of justice.”) (citations omitted).
In addition, it must be noted that the Appeals Chamber always retains the power, once it decides
to admit additional evidence under Rule 115, to call the witness in question to present the evi-
dence in person and to be available for cross-examination and questioning. The Appeals Chamber
can invoke this power under either Rule 54, combined with Rule 107, which confer upon the
Appeals Chamber the power to issue any orders necessary to perform its functions, or Rule 98,
combined with Rule 107, which permit the Appeals Chamber to summon witnesses. The expe-
rience of the ICTY Appeals Chamber is again instructive. With respect to Mr. Butler’s evidence
in Prosecutor v. Krsti¢, the ICTY Appeals Chamber ordered that the evidence be presented
through Mr. Butler’s in-court testimony. See Prosecutor v. Krsti¢, IT-98-33-A, Appeal Transcript,
p. 183. The Krsti¢c Appeals Chamber followed the same approach with respect to three other wit-
nesses whose evidence it admitted under Rule 115, ordering those witnesses to be present in court
for examination. See Prosecutor v. Krsti¢, 1T-98-33-A, Decision on Applications for Admission
of Additional Evidence on Appeal, 5 August 2003; Decision on the Admissibility of Material
Presented by the Prosecution in Rebuttal to Rule 115 Evidence Admitted on Appeal, 19 Novem-
ber 2003.
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transferred in mid April, at least before the attack on Gatwaro stadium, which
occurred on 18 April 199415, In cross-examination he claimed that Major Jabo had
left by 14 April'®.

16. By contrast, in Bagosora et al., in the extracts cited by the Appellants, the wit-
ness explained that he went to Kigali with Major Jabo on 14 and 15 April 1994. They
returned to Kibuye, and two days thereafter Major Jabo was transferred from Kibuye.
When cross-examined about the apparent inconsistency between his evidence in
Ntakirutimana and Bagosora et al., the witness explained that

“I don’t know whether I was talking about the trip to Kigali, but if that is
the date which I gave, then I’ve already apologised because I said that I cannot
give you an exact date. When I gave that answer, I was thinking of the question
that had been put to me regarding the trip to Kigali. I don’t know whether he
was asking me a question regarding the first occasion or the second occasion
when Jabo left.”!”

On review of the transcripts in this case, however, it is clear that Witness OO’s
testimony about the departure of Major Jabo related not to the alleged trip to Kigali
but rather to the date of Major Jabo’s actual transfer from Kibuye during the events.
The witness did not testify in this case to Major Jabo visiting Kigali and returning
to Kibuye prior to his transfer!®. As such, there appears to be a possible inconsistency
between the witness’s evidence in the two cases.

17. The date on which Major Jabo left Kibuye relates to the Defence claim that,
because of Jabo’s opposition to the killings, Gérard Ntakirutimana would have been
unable to go to the gendarmerie on 15 or 16 April to procure gendarmes and weap-
onry for the subsequent attacks. In that way, the issue of the date of Jabo’s departure
— and that of the credibility of Witness OQ’s statement to that effect — do relate to
an important part of the verdict. After extensive cross-examination in this case, Wit-
ness OO confirmed that Jabo left Kibuye by 14 April. This testimony was the basis
on which the Trial Chamber concluded that it was possible for Gérard Ntakirutimana
to go to the gendarmerie on 15 or 16 April.

18. The Appeals Chamber must determine whether the Trial Chamber would have
reached the same conclusion with respect to Witness OO’s credibility in light of the
presented evidence. The Trial Chamber considered the Defence argument that Witness
0O’s evidence as to the date of Major Jabo’s departure was contradictory, as at one
time the witness fixed that date as being before 18 April and at another time as being
after 18 April!®. The Trial Chamber nevertheless concluded that the witness gave a
satisfactory explanation for these inconsistencies, and therefore credited Witness OO’s
testimony that Jabo left on 14 April?’. In Bagosora, Witness OO stated that Jabo was
transferred out of Kibuye around 17 April. This date is consistent with the evidence
of Witness OO on which the Defence relied at trial to show that the witness was not

5T, 1 November 2001, pp. 141-144.

16T, 2 November 2001, p. 52.

17T, 27 April 2004, p. 39.

18 See in particular, T, 1 November 2001, pp. 142-144, T, 2 November 2001, pp. 51-54.
19Trial Judgement, paras. 168, 174.

20 Ibid., para. 180.
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credible?!. Because the evidence which the Defence now seeks to admit is substan-
tively the same as the evidence the Trial Chamber has already considered, the Appel-
lants failed to show that the Trial Chamber would not have adhered by its conclusion
that “the inconsistencies [in Witness OQO’s testimony] are not so material as to affect
the substance of his testimony”?? even if it had the new evidence before it.

19. The Appellants also argue that the witness presented contradictory evidence
regarding his knowledge of sketches and ability to use them??. In this case, during
cross-examination, the witness explained that “T’ve never had to read sketches because
I have never had training in this area”. By contrast, in Bagosora et al., the witness
testified that although he had not had an “in depth” course on how to read maps, he
had received training in how to use a map, that he could draw sketches and that he
could find bearings on maps?*. As in the present case, the witness was nevertheless
reluctant to identify locations on a map in court, preferring instead to draw his own
sketch?’. The witness therefore appeared to provide differing evidence about training
he may have received in the use of maps and sketches. This evidence of inconsist-
ency, however, is collateral to factual matters determined by the Trial Chamber, and
therefore could not have affected the verdict.

20. In addition, the Appellants submit that there exist material inconsistencies in
the witness’s explanations in relation to the chronology of events in his previous wit-
ness statements.’® In Bagosora et al., the witness was questioned about the chronol-
ogy of events. In the Motion, the Appellants cite an exchange between the witness
and the Bench, during which the witness states that

“if your read my statement, you will see that I narrated events one after the
other according to the sequence of their occurrence.”

21 Ibid., para. 168. Of course, during his Bagosora testimony Witness OO now added an addi-
tional detail, namely that he and Major Jabo made a trip from Kibuye to Kigali on either 14 or
15 April. Although this is a detail not present in the witness’s earlier testimony, it is not of such
a magnitude that it could have altered the Trial Chamber’s assessment of his credibility.

22 Ibid., para. 180.

23 Motion, paras. 16-17.

24T, 20 April 2004, pp. 34-41.

25T, 20 April 2004, p. 39. “The problem isn’t that it -- whether or not it’s difficult for me
to read the map, but, rather, the following : The person who drafted -- I don’t know who drafted
this map. I don’t know if this person did not make any mistakes, and as I am going to be reading
the map, I'm not sure that I’ll be able to see the mistakes that the persons might have made.”

261n the present case, inconsistencies between the chronology of events in his written statement
of 6 — 11 August 1998 and his testimony were assessed by the Trial Chamber : “Several incon-
sistencies between the chronology of events as represented in Witness OO’s statement of 6-11
August 1998 and his testimony before the Chamber, including the date of departure of Jabo, were
addressed by the witness : ‘“When the investigators were questioning me they were taking down
notes and when they went to type out my statement ... they did not maintain the chronology of
events. And I did not have the opportunity to read that over with them to be able to correct that
error.” He added : ‘I signed the statement all right ... And I said to myself that even if there
was a problem with the statement, I was going to solve it since I would be present [before the
Trial Chamber] myself.” The Chamber accepts this explanation of the witness and concludes that
the inconsistencies are not so material as to affect the substance of his testimony.” Trial Judge-
ment, para. 180 (citations omitted).
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The witness also confirms that he related only the sequence of events and not the
dates of their occurrence.?’” The Appeals Chamber notes that, although the Appellants
indicate in their Motion that the witness was referring to his 1998 statement, it is
unclear from the transcripts whether this is the case. The Appeals Chamber is unable
therefore to consider the merits of this submission.

21. Finally, the Appellants submit that in his written statement of 13 and 14 Jan-
uary 2004, the witness affirmed the accuracy of his earlier statements. However, the
Appeals Chamber considers that in his statement of 13 and 14 January 2004, the wit-
ness does not explicitly state that the content and chronology of his earlier statement
were accurate. Rather, he confirmed only that he had made an earlier statement, which
he did not wish to change, but that he wanted to add to it.

22. The Appeals Chamber therefore rejects the Appellants’ request for admission
of the evidence given by Witness OO in the case of Bagosora et al. under Rule 115.

23. The Appeals Chamber is also not persuaded by the Appellants arguments that
it should reconsider its previous Rule 115 Decision in this case, wherein the Appeals
Chamber dismissed the Appellants’ argument that the witness presented inconsistent
evidence in this case and in Niyitegeka.

2. Witness GG

24. The Appellants seek to have admitted the evidence of Witness AT who testified
in the Muhimana case and appeared in the instant case under the pseudonym GG.
Prosecution Witness GG’s evidence was relied upon by the Trial Chamber in its find-
ings on the participation of Gérard Ntakirutimana in attacks at the Mugonero Complex
and at Muyira Hill?.

25. The Appellants submit that a review of the testimony of the witness in Muhi-
mana rteveals important inconsistencies with his evidence in the instant case?. They
argue that the witness’s credibility is undermined on the basis that, in Muhimana, he
deviated from his evidence given in this case about the number of vehicles he saw
on 16 April 1994 at the Mugonero Complex, so as “to meet the needs of the Muhi-
mana case,”?" that he furnished specific times for events, which he was unable to do
in the present case, and that he again presented contradictory evidence about his
schooling.

26. The Appellants contend that the witness changed his evidence significantly
about his observations of Gérard Ntakirutimana at the start of the attacks on Mugon-
ero Complex on 16 April 19943!, In the instant case, the witness’s mention of Gérard
Ntakirutimana, cited in the Motion, arose during his cross-examination on the alleged
shooting of Charles Ukobizaba on 16 April 1994. Asked to confirm whether his evi-
dence in examination-in-chief was that this was his first sighting of Gérard Ntakiru-
timana, the witness explained that he had initially seen Gérard Ntakirutimana not dur-
ing this alleged shooting, but earlier in the day, with Mathias Ngirinshuti and Enoch

277, 20 April 2004, pp. 7-8.

28 Trial Judgement, paras 291, 629-636.
29 Motion, paras. 18, 20.

30 Motion, para. 23.

3 Motion, paras. 21-22.
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Kabaga, “placing the attackers in such a way that they surrounded the hospital.” The
witness was not asked for further details about this observation32.

27. In Muhimana, the witness was questioned extensively about the arrival and
identity of the attackers on the morning of 16 April 1994 at the Mugonero complex.
The witness identified Gérard Ntakirutimana in the hospital vehicle with other attack-
ers. Once the shooting started, the witness fled first to the Church and then sought
refuge in the hospital building?3.

27. It is clear that in both cases, the witness was consistent that he first saw Gérard
Ntakirutimana before he saw him shooting Charles Ukobizaba at the start of the
attack, and that he fled towards the Church once the shooting commenced.

28. It must be acknowledged that there are certain inconsistencies in the witness’s
evidence regarding the arrival of the attackers and the number of vehicles he saw at
the start of the “main attack” at the Mugonero Complex. In the present case, Witness
GG’s evidence is that on 16 April 1994 he saw a second wave of attackers arrive at
the Mugonero Complex for the “main attack”. He described seeing Elizaphan Ntakiru-
timana and Obed Ruzindana, and a number of attackers including Mika and
Sikubwabo. The witness clarified that he saw the vehicles of Elizaphan Ntakirutimana
and of Obed Ruzindana*. By contrast, in Muhimana, in addition to these two vehi-
cles, the witness mentions seeing the vehicle of Sikubwabo, the hospital vehicle driv-
en by Gérard Ntakirutimana, the vehicle with Kayishema and a truck carrying sol-
diers™.

29. The witness’s evidence in Muhimana therefore appears to differ from his tes-
timony in the present case insofar as he testified to seeing not only the vehicle of
Elizaphan Ntakirutimana and of Obed Ruzindana, but also the hospital vehicle driven
by Gérard Ntakirutimana and a number of other vehicles. In the present case, evi-
dence about Gérard Ntakirutimana driving the hospital vehicle is absent.

30. It is, however, normal for a witness who testified in several trials about the
same event or occurrence to focus on different aspects of that event, depending on
the identity of the person at trial and depending on the questions posed to the witness
by the Prosecution. It is, moreover, not unusual for a witness’s testimony about a par-
ticular event to improve when the witness is questioned about the event again and
has his memory refreshed. The witness may become more focused on the event and
recall additional details. Given that the Muhimana proceedings were subsequent to the
trial proceedings in this case, the fact that Witness GG gave additional details about

32T, 24 September 2001, pp. 124-125.

3T, 19 April 2004, pp. 8-11.

3T, 21 September 2001, pp. 135-142.

3T, 19 April 2004, p. 16 (“We first saw the vehicle of Ntakirutimana, Elizaphan. It was a
Toyota vehicle. He parked the vehicle in front of his office. And the other vehicles also parked
in front of his office. Afterwards, we saw the vehicle of Ruzindana, which was carrying Mika
and some soldiers. After that, we saw another vehicle — Ruzindana’s vehicle was red. It was not
covered. This was followed by the vehicle of the Gishyita bourgmestre; that is Sikubwabo. After
that we saw the hospital vehicle that was carrying soldiers and which came from Kibuye. After
that we saw the vehicle of Kayishema, who was accompanied by another truck in which there
were soldiers.”).
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the events at the Mugonero Compex during his Muhimana testimony does not nec-
essarily indicate that the witness was not credible.

31. The Appellants also rely on other alleged inconsistencies in the evidence of
Witness GG, arguing that they undermine his credibility. The Appellants argue that
although in the instant case the witness testified that he was unable to furnish precise
times, in Muhimana he provided precise times as to events during the attacks. In their
Reply, the Appellants underscore that in making its finding that Gérard Ntakirutimana
shot Charkes Ubokizaba on 16 April 1994, the Trial Chamber relied on the corrob-
oration of time between Witness GG and Witness HH.

32. In the present case, the witness testified of two attacks which occurred at the
Mugonero complex on 16 April 1994. Questioned about the time of the first attack,

CLINNYS

the witness indicated that “the sun was already shining”, “the attack began when the
sun had already risen for quite some time”, “it started in the morning”, “I would say
that it was a short time before midday” and “it began in the morning.”3” The witness
also indicated that during the events he did not have a watch®. When asked whether
he understood the concept of “noon” the witness stated that “for we people who do

not have a watch, we normally use the sun.”%

33. In Muhimana, the witness testified that the main attack occurred around 09 :00
hrs and that he sought refuge in the hospital around 11 :00 hrs*?. He explained that
he did not have a watch, and therefore could only estimate the time at which he
sought refuge in the hospital*!.

34. Finally, the Appellants submit that Witness GG provided different answers in
the present case and in Muhimana about the number of years of education he had
received. They argue that the witness’s readiness to furnish inaccurate answers and
to rationalize inconsistencies are material*?. In the present case, the witness explained
that he attended school for only one year, during which he met Obed Ruzindana.
Challenged with his testimony in the Kayishema and Ruzindana case that he had had
four years of education, the witness explained that he had never stated that he had

been to school for four years*.

35. In Muhimana, the witness confirmed that he had spent fours years at school,
and testified that he had not been a strong student, and that he cannot read or write.
He stated that he had been “promoted from one class to another, just to please [him.]”
Confronted with his testimony in the present case, namely that he had only attended
school for one year, the witness explained that “if you were to ask me the question,
I would tell you that I didn’t even do the first year of primary school.” He added
that “he could not boast that [he] went to school when the schooling was not useful
to me”, and that “one year and four years are the same thing.”**

36 Reply paras. 19-20.

37T, 24 September 2001, pp. 97-100, and 104-105.
38 Ipid., p. 99.

 bid., p. 138.

40T, 19 April 2004, p. 37.

41T, 19 April 2004, p. 13, p. 51.

42Motion, paras 23-24.

43T, 24 September 2001, pp. 55-60.

4T, 19 April 2004, pp. 43, 44.
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36. A comparison of the evidence shows that in Muhimana not only did the witness
furnish additional evidence implicating Gérard Ntakirutimana in the preparation of the
attacks on the morning of 16 April 1994, but he was also more specific about the
times the events happened. Despite these additional details, however, the witness’s
evidence in Muhimana is materially consistent with the witness’s version of events
in the present case. Moreover, as already explained, it is not unusual for a witness
to remember additional details when testifying about the same event in subsequent
proceedings®.

37. The witness in this case did mention seeing Gérard Ntakirutimana “placing the
attackers in such a way that they surrounded the hospital.” This observation was
before the shooting of Charles Ukobizaba, and is consistent with the witness’s evi-
dence in Muhimana that he saw Gérard Ntakirutimana at the beginning of the attacks.

38. Although the witness gave more precise times in Muhimana, these were gen-
erally consistent with his evidence in this case as to the unfolding of the events®.
The witness’s failure to furnish precise times regarding the attack and shooting of
Charles Ukobizaba did not prevent the Trial Chamber from relying on his evidence
insofar as it was corroborated by that of Witness HH on a number of details.*’

39. The evidence of inconsistencies about the number of years the witness attended
school could not have affected the Trial Chamber’s assessment on the credibility of
Witness GG. In fact, the question of the number of years spent at school by the wit-
ness was in issue during Witness GG’s examination. The witness was confronted with
the contradiction between his evidence in Kayishema and Ruzindana regarding the
number of years he attended school, and despite the apparent inconsistency and the
witness’s affirmation that he had not previously testified that he had been schooled
for four years, the Trial Chamber still found the witness credible and relied on his
evidence.

40. Consequently, it has not been shown that the Trial Chamber’s findings on Wit-
ness GG’s credibility could have been affected presented with the witness’s additional
evidence in Muhimana.

II. The Second Motion

41. In this Motion the Appellants first seek admission of materials from the pro-
ceedings of an immigration court in the United States*®. The Appellants seek to sup-

4 See para. 31, supra.

46 And, as explained above, see paras. 31, 37, supra, a more specific testimony given about
the same event in a subsequent proceeding does not necessarily cast doubt upon the credibility
of the witness’s testimony in the earlier proceeding.

471t should be noted that the Trial Chamber did not find it proved beyond reasonable doubt
that Gérard Ntakirutimana conveyed attackers on the morning of 16 April 1994.

“8The Appellants failed to present this evidence with their motion, submitting it only several
days later, on 5 July 2004, in a confidential “Annexure to July 3, 2004 Reply to Prosecutor
Response to Appellants [sic] Motion of June 23, 2004 for the Admission and Full Consideration
of Additional Evidence Not Available at Trial Pursuant to Rule 115 of the Rules of Procedure
and Evidence and Motion for an Order Authorizing the Filing of Additional Evidence in Excess
of Page Limitations.” Originally, the Appellants only provided a list of seven exhibits which they
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port a defence raised at trial and pursued on appeal of the existence of a political
campaign to falsely incriminate and convict the Appellants. They submit that the addi-
tional evidence indirectly casts doubt as to the credibility of all of Prosecution’s fac-
tual witnesses.

42. The Prosecution first opposes this part of the Second Motion on the grounds
that the Appellants failed to provide all of the evidence that they are apparently seek-
ing to have admitted as additional evidence. The Prosecution secondly argues that the
findings of another judge in other proceedings concerning unrelated issues in a com-
pletely different jurisdiction are of little value in determining whether the Trial Cham-
ber in this case reached reasonable conclusions from the testimony of Prosecution
Witnesses SS, UU and YY.

43. Given that the evidence the Appellants present in their Second Motion post-
dates the trial proceedings in the present case, there is no dispute that the evidence
was not available at trial within the meaning of Rule 115.

1. Witness SS

44. As to Witness SS, the Second Motion highlights the following four excerpts
of the U.S. Immigration Judge’s decision :

The most remarkable claim is that of SS, who stated that at Gitwe he saw
AAA rape and kill the witness’ fiancée, FFF. The witness was hiding by the side
of the road only 10 meters away from where AAA committed this crime, yet
remained undetected by the Respondent and the group of 20 men Respondent
was leading. The witness apparently did nothing to intervene to try to assist his
fiancée, but simply watched this all occur while remaining in hiding. The Court
has serious reasons to doubt the veracity of this version of events.

SS stated that he was only 10 meters (30-35 feet) away from the Respondent
at Mugonero when he saw Respondent put his foot on the head of a dead girl.
SS was about 25 meters away from AAA during the April 16 attack at Mugon-
ero. At that time, the witness saw AAA carrying a rifle, leading a crowd. In the
chaos of the attack, he saw AAA shoot at two men. At Bisesero, he saw the
Respondent shooting people, and was about 30 to 50 meters from Respondent
at the time. Considering that these attacks were carried out in a context of total

wished to admit (listing the decision of the U.S. Immigration Judge and six witness testimonies),
failing to attach any of them to the motion. The Appellants did attach what they claim to be a
relevant excerpt from the Immigration Judge’s decision. That excerpt, however, was not even a
photocopy of a portion of a decision but a few pages of text re-typed by counsel themselves.
The excerpt therefore possessed no indicia of its real origin or reliability to enable the Appeals
Chamber to evaluate this request. At the time the Second Motion was filed with the Appeals
Chamber, the Appellants failed to provide any basis on which the Appeals Chamber could eval-
uate their request. The hearing of the appeal was scheduled from 7 to 9 July 2004. Were any
additional evidence admitted, the parties would have had to argue its reliability and weight during
that hearing. The Appellants are hereby reprimanded for failing to submit the evidence they
sought to admit along with their Second Motion, and consequently failing to facilitate the Cham-
ber’s consideration of their request in the short time available before the appeal hearing.
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chaos, these claims of such close proximity to a gun-toting AAA are quite ques-
tionable.

SS’s statements about Respondent’s political activities are obviously false. Dr.
Des Forges indicated that it was unlikely the Respondent would have taken a
leadership role at meetings were much more prominent figures were present. The
Witnesses’ claims about Respondent being involved in political meetings are just
not credible.

SS was interviewed by Africa rights representatives in 1997 or 1998. In Immi-
gration Court, he could not recall whether in that interview he mentioned AAA’s
role, or the rape and murder of FFF*.

45. As to the first excerpt, the rape of FFF is not an issue in the present appeal
and was not part of SS’s testimony. This issue is therefore immaterial to the present
case. Even more importantly, as recounted in the excerpt in question, the testimony
of witness SS is not incredible. The fact that the witness would have done nothing
to assist his fiancée while she was raped and killed by the Respondent can easily be
explained by the presence of a group of 20 men led by the Respondent and the fear
the witness would have had for his own life. The same applies to the second excerpt
and the Immigration Judge’s conclusion that close proximity of the witness to a gun-
toting AAA would be highly questionable in a context of total chaos. The chaotic
context within which the witness is said to have observed the crimes being committed
is not incompatible with this observation having occurred at close proximity. As to
the third excerpt, the testimony in question is immaterial to the present appeal. More-
over, even if the opinion of Dr. Des Forges could affect the Immigration Judge’s
assessment of the credibility of Witness SS, that subsequent assessment would have
been based on the opinion of Dr. Des Forges and not on the witness’s live testimony.
The inference as to the credibility of Witness SS would therefore be too attenuated
to support a conclusion that the evidence presented could have altered the Trial Cham-
ber’s assessment of Witness SS’s credibility. For the same reasons, the fourth excerpt
does not appear determinative of the witness credibility either.

2. Witness UU

46. The Trial Chamber found, on the basis of the evidence of Witness UU :

“that Witness UU knew Gérard Ntakirutimana and was in a position to identify
him. The Chamber also finds that the Accused attended three meetings in Kibuye
town, held between 10 and 18 June 1994 (approximately), at which he made
statements about the need to eliminate all Tutsi and called for more arms and
ammunition. The details are set out in the discussion above. At those meetings
Gérard Ntakirutimana also participated in the distribution of weapons, discussed
the planning of attacks at Bisesero, was assigned a role in such an attack, and
reported back on its success. Witness UU’s evidence, taken together with the
whole of Witness OO’s evidence (see, in particular, I1.3.7 above) leads the Cham-

49 Attachment A to the Second Motion, at 3-4; see also Second Motion, paras. 26-28.
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ber to conclude that Gérard Ntakirutimana played a prominent role in some
attacks in Bisesero during the period of April to June 1994.”%0

47. During the immigration hearing, the Government withdrew Witness UU, and
did not call him to testify. The Immigration Judge’s finding that Witness UU fabri-
cated his evidence rests on the opinion of Dr. Alison Des Forges that the witness’s
account of a meeting on June 1994 was not plausible. The Immigration Judge added
that “presumably, it was Des Forges who advised the Government attorneys about the
false preposterous claims.” As such, the Immigration Judge’s opinion on Witness
UU’s lack of credibility is based on Dr. Des Forges’s opinion and the government’s
withdrawal of the witness, and not on the witness’s live testimony before the immi-
gration hearing. This being so, and for reasons already explained, the findings of the
immigration Judge for Witness UU could not have affected the Trial Chamber’s
assessment of Witness UU in this case.

3. Witness YY

48. The Appellants argue that Witness YY was part of a political campaign to
incriminate them, and refer to the Immigration Judges observations on the credibility
of the government case in the immigration hearing to support this proposition.

49. In the Immigration Judgement, the Judge observed that the withdrawal by the
Government of two witnesses put some degree of a taint on all eyewitness evidence
offered by the Government, which presumably includes Witness YY. According to the
Appellants, the Immigration Judge found Witness YY’s claim of observing AAA
shoot persons at Mugonero and Bisesero questionable, and found that the witnesses,
including Y'Y, grossly exaggerated the number of attackers and victims at Mugonero
and Gitwe.

50. These observations, even if correct, could not have affected the Trial Chamber’s
findings in this case. The fact that Witness YY may have exaggerated the number of
victims and attackers before the Immigration Judge does not cast doubt over his cred-
ibility as in the present case. Witness YY already estimated in the present case that
there were 50000 refugees at the Mugonero Complex®!, which was approximately
30000 more than the next highest estimation, made by Witness MM. The Trial Cham-
ber therefore was already aware of this possible criticism of Witness YY’s evidence
when it assessed his credibility.

51. Regarding the allegation that the Appellants attended an MRND political meet-
ing, it appears, according to the excerpt presented by the Appellants, that Witness
EEE and not Witness YY was the source of this evidence. Similarly, there is no men-
tion in the excerpt of the Immigration Judgement on which the Appellants rely on a
finding that Witness YY’s observation of AAA shooting at persons is questionable.

4. Muhimana Transcripts

52. The Appellants also request admission of transcripts of the testimony of Wit-
ness BH (Prosecution Witness DD in the instant case) and Witness BI (Prosecution

30 Trial Judgement, para. 720.
31 Trial Judgement, para. 71.
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Witness YY in the instant case) who testified in the Muhimana case’?. The Appellants
submit that the testimony recently given by witnesses DD and YY in that case is
inconsistent with the testimony these witnesses gave at the Appellants’ trial. These
inconsistencies, the Appellants allege, undermine the Trial Chamber’s findings with
respect to the credibility and reliability of the witnesses in question. The Prosecution
argues that there is no inconsistency between the evidence given by DD at the Appel-
lants’ trial and his testimony at the Muhimana trial. The Prosecution also argues that
there is no inconsistency between the evidence given by YY at the Appellants’ trial
and his testimony in Muhimana, and even if there was, given the reliance of the Trial
Chamber in the Appellants’ Trial upon the testimony of a number of witnesses, it
could have had no impact on the outcome of the appeal.

a. Witness DD

53. The Appellants note that in his original statement in this case, dated 11 Novem-
ber 1999, Witness DD made no mention of either of them being at Mubuga school.
In a Reconfirmation statement of 28 July 2001, the witness is said to have alleged
that Elizaphan Ntakirutimana killed his wife and two children and that Gérard
Ntakirutimana killed the witness’s uncle and a child in the Mubuga primary school.
According to the Appellants, on 22 October 2001 the Prosecution filed a letter/second
reconfirmation statement, in which the witness indicated that Elizaphan Ntakirutimana
was not at Mubuga school, and that it was Gérard Ntakirutimana who murdered the
witness’s wife and two children there. Finally, according to the Appellants, during his
testimony in the present case DD made no mention of Mubuga school.

54. The Appellants argue that the witness’s reliability is called into question on the
basis that he testified in Muhimana to the killing of his wife in Mugonero, whereas
in 2001 statements he mentioned that they were killed at Mubuga school. This argu-
ment is not convincing. In Muhimana, the witness only indicated, very generally, that
his family had been killed at the Mugonero hospital. The Appeals Chamber notes that
earlier in his testimony, he had described his family as his four children, his wife,
his father and his mother, and “also members of another family that was related to
us.” Without more details, and given the witness’s very general and imprecise descrip-
tion of his family, which included even members of another, related family, it is dif-
ficult to conclude whether the witness’s reference to ‘“his family” in Muhimana was
meant to include his wife and children among those who had been killed at Mugon-
ero. The Trial Chamber was made aware of the inconsistencies between the witness’s
various statements regarding the killing of his wife and children, yet still found him
credible. The proffered additional evidence could not have had an impact upon the
verdict.

321t must be noted that nowhere in their Second Motion did the Appellants expressly request
the admission of the testimony derived from the Muhimana proceedings. While the Appeals
Chamber construes the Appellant’s extensive discussion of this testimony as a request for admis-
sion under Rule 115, it warns the Appellants that a failure to formally request admission of par-
ticular evidence could be sufficient ground not to consider that evidence at all.
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b. Witness YY

55. The Appellants argue that in his testimony in Ntakirutimana, Witness YY testified
that on the morning of 16 April 1994 he initially saw two cars driving towards Eliza-
phan Ntakirutimana’s house, and then saw four cars, including Elizaphan Ntakirutima-
na’s vehicle, coming from the direction of the house and arriving at the Mugonero Com-
plex3. According to the Appellants, Witness YY estimated the distance from which he
observed the vehicles to be 20 meters>*. The Appellants note that in the Muhimana trial,
by contrast, Witness YY testified that he saw only two vehicles, and made no mention
of a vehicle belonging to Elizaphan Ntakirutimana. Moreover, so the Appellants note,
Witness YY now testified that he observed the vehicles from the distance of 30 to 40
meters®®. On the basis of these inconsistencies, the Appellants argue that Witness YY
has fabricated his testimony in the instant case and the Trial Chamber erred in crediting
Witness YY’s testimony. Without his testimony, the Appellants contend, the Trial Cham-
ber could not have found that Elizaphan Ntakirutimana ‘“conveyed attackers to the
Mugonero Complex on the morning of 16 April 19947

56. The Appeals Chamber has already considered an analogous argument of the
Appellants with respect to discrepancies in the evidence given by Witness GG in the
instant case and in the Muhimana proceedings’®. There, the Appellants also relied on
inconsistencies in the evidence given by the witness in two different proceedings with
respect to the number of vehicles he saw arrive at the Mugonero Complex. While
acknowledging these inconsistencies, the Appeals Chamber concluded that they were
not of such magnitude that they could have altered the Trial Chamber’s verdict. The
same conclusion follows here.

57. In addition, it must be noted that the Trial Chamber did not rely solely on Wit-
ness YY’s evidence in placing Elizaphan Ntakirutimana at the Mugonero Complex.
The Trial Chamber’s finding was also based on the evidence given by Witness MM,
Witness GG, Witness PP and Witness HHY. In light of that testimony, the Trial
Chamber could legitimately have found Witness YY to be credible. Moreover, even
if Witness YY were found not to be credible, the evidence of the other witnesses
would have been sufficient to support the Trial Chamber’s finding that Elizaphan
Ntakirutimana conveyed attackers to the Mugonero Complex on 16 April 2004. The
additional evidence of Witness YY is therefore not such that it could have influenced
the Trial Chamber’s determination on that factual issue.

E. CONCLUSION

58. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion and
the Second Motion on 5 July 2004.

33 Second Motion, para. 35.

54 Ibid.

35 Ibid.

36 Ibid.

57Ibid., para. 36 (quoting Trial Judgement, para. 310).
38 See paras. 25, 29-31, supra.

3 Trial Judgement, paras. 226-260.
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Done in French and English, the English text being authoritative.
Done this 8" day of September 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron

skokok

Separate Opinion of Judge Schomburg

1. While I agree with the disposition set out in the decision, I respectfully disagree
with some of the reasons given.

2. In my opinion, availability of evidence pursuant to Rule 115 (B) of the Rules
has to be defined narrowly. In fact, it is limited to exceptional scenarios where evi-
dence did exist during trial, but was not accessible due to specific factual obstacles
beyond the control of the International Tribunal (e.g., archives not yet opened, non-
co-operation of States).

3. In the present case the witness was available at trial for examination-in-chief,
cross-examination and re-examination. Therefore, the decisive factor is the physical
availability of the witness at trial, and not the content of any later testimony of this
witness. This later testimony did not yet exist during trial, thus the question of avail-
ability of a testimony in a later case does not arise. Subsequent testimony does not
— and by nature cannot — have any impact on the issue of the availability of the tes-
timony upon which the Trial Chamber based its decision due to the fact that only
this first testimony forms part of the trial record.

4. Credibility is a secondary question only, emanating from substantial factual dis-
crepancies. Credibility, to be assessed by the trier of fact, should not be confused with
availability. A later testimony containing substantial discrepancies does not necessarily
endanger the assessment of the first testimony which can be the correct one. Further-
more, how can the Appeals Chamber, confronted with substantial discrepancies, come
to the conclusion that the later testimony, the requested additional evidence, was cred-
ible, this being one prerequisite of Rule 115 (B) of the Rules?

5. The problem and its solution have to be found in the nature of the discrepancy.
Marginal discrepancies are attributable to human nature. Substantial discrepancies,
however, that go to the heart of a conviction/verdict and could have occasioned a mis-
carriage of justice, have to be first clarified by the second trier of fact.

6. Only in those cases where such a fundamental discrepancy has not been resolved
by the second trier of fact, it is for the Appeals Chamber to clarify this discrepancy.
Therefore, sedes materiae is not Rule 115 of the Rules but the obligation to search
for the truth. Truth cannot be established by assessing which of the conflicting testi-
monies are more credible or less credible. Only establishing the underlying facts once
and forever can resolve the problem at issue. Acting this way means to manage a
case proactively. To hold otherwise would mean that any new testimony could trigger
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further motions to present additional evidence under Rule 115 of the Rules, thus cre-
ating the risk of a successfully obstructive conduct of a party.

7. Under extraordinary circumstances — e.g., if the Appeals Chamber becomes
aware of a substantial discrepancy that goes to the heart of a conviction/verdict and
could have occasioned a miscarriage of justice —, the Appeals Chamber may resort
to summoning the witness proprio motu pursuant to Rule 98, sentence 2 of the Rules
in order to finally resolve the discrepancies found in the witness’s conflicting testi-
monies already given.

Dated this eighth day of September 2004, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

Hoksk

Scheduling Order
19 November 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : Anglais)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Mumba; Mehmet Giiney; Wolf-
gang Schomburg; Inés Mdnica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Schedule
International Instrument cited :

Rules of Procedure and Evidence, rule 118 (D)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Respon-
sible for Genocide and Other Such Violations Committed in the Territory of Neighbour-
ing States Between 1 January and 31 December 1994 (“International Tribunal”),

NOTING Rule 118 (D) of the Rules of Procedure and Evidence of the International
Tribunal;

HEREBY ORDERS that a public hearing shall be held on Monday, 13 December
2004 at 09 :00 in Arusha to deliver the Judgement.

Done in French and English, the English text being authoritative.
Done this 19" day of November 2004, at The Hague, The Netherlands.

[Signed] : Theodor Meron

ﬁ
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Judgement
13 December 2004 (ICTR-96-10-A and ICTR-96-17-A)

(Original : English)
Appeals Chamber

Judges : Theodore Meron, Presiding; Florence Mumba; Mehmet Giiney; Wolfgang
Schomburg; Inés Monica Weinberg de Roca

Gérard Ntakirutimana, Elizaphan Ntakirutimana — Legal Errors, Errors relating to the
Indictments, Appreciation of the issue of waiver by the Trial in the context of each
separate argument, Principles of double jeopardy : no violation by admission of two
counts based on the same facts, Allegation of failure of the Indictments to plead var-
ious material facts underlying the convictions, Law governing challenges to the
vagueness of an indictment, Absence of prejudice to Accused’s ability to defend
against the charges, Test of sufficient pleading of the material facts and if they do
not, whether the Prosecution cured the defects through clear, consistent, and timely
communications, Test directed to the clarity and consistency of the Prosecution’s
announcement of the material facts it intends to prove rather than to Prosecution’
evidence as disclosed to the accused, Standard of evidence for acts physically com-
mitted by the accused (if feasible, identity of the victim, the time and place of the
events and the means), Discrepancies differences between the indictment and the evi-
dence presented at trial, Impact of the sheer scale of the crimes on the specificity of
the material facts, Amendment of the Indictment as soon as possible for material facts
unknown at the time of the initial indictment — Burden of showing that there was no
unfairness to the accused to the Prosecution when revealing material facts for the first
time at trial, Obligation of the Prosecution to be as clear as possible about the fac-
tual allegations it intends to prove at trial — Legal Errors, Errors relating to the bur-
den of proof, Failure of the Trial Chamber to consider the risk relating to testimony
of detained witness (fabrication of evidence), No evidence that the error of law inval-
idates the decision, No requirement that convictions be made only on evidence of two
or more witness — Legal Errors, Errors relating to the treatment of prior inconsistent
statements — Legal Errors, Indicia of witness coaching— Legal Errors, Errors relating
to the alibi — Legal Errors, Evidence relating to motive — Factual errors, Trial Cham-
ber’s role to make findings of fact, Erroneous finding revoked or revised only if the
error occasioned a miscarriage of justice — Error in finding of credibility is an error
of fact — Existence of a Political Campaign — Joint criminal enterprise, Extended form
of joint criminal enterprise, Mirror articles identifying the modes of liability in ICTY
and ICTR Statutes, No express reference made by the Prosecution to joint criminal
enterprise, common plan or purpose in the Indictment, Error in the Trial Chamber’s
decision — Genocide, No more requirement of the Dolus specialis required for geno-
cide for each mode of participation under Article 6(1), Mens rea of aiding and abet-
ting liability based on the knowledge of the Accused — Extermination, Element of the
crime : customary international law does not require a precise description or desig-
nation by name of victims, Actus reus for aiding and abetting the crime of
extermination : acts specifically directed to assist, encourage or lend moral support
to the perpetration of that crime, Mens rea : knowledge that the acts assist the com-
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mission of the crime, Permissible convictions for genocide and extermination as a
crime against humanity based on the same facts — Murder, Personal commission as
one of the modes of liability — Prosecution’s obligation to set out a concise statement
of the facts in the indictment, Unacceptable for the Prosecution to omit material
aspects of its main allegations in the indictment, Preferable that the Prosecution indi-
cates in relation to each individual count precisely and expressly the particular nature
of the responsibility alleged — Assessment of witnesses’ credibility, Issue of the use
of prior consistent statements to bolster a witness’s credibility, Corroboration as a
factor for assessing witnesses’ credibility, No possible relying of the Chamber on facts
that have not been proven beyond a reasonable doubt, Possibility to the Chamber to
rely upon some parts of the testimony only — Presumption of innocence, Action of the
Trial Chamber on an “impression” of the Appellant’s behaviour not proven beyond
a reasonable doubt, Impression base on based on Accused’s testimony, Improper
standard of proof but sufficient evidence to support the conclusion — Purpose of an
alibi, Reversal of the onus — Sentence, considerable discretion to the Trial Chamber,
Intervention of the Appeals Chamber only in case of a discernible error — Conviction
of Gérard Ntakirutimana, Maintaining of the 25 years verdict — Conviction of Eliza-
phan Ntakirutimana, Special consideration to mitigating circumstances : notably age
and state of health, Maintaining of the 10 years verdict — Trial Chamber’s Judgement
partially quashed, News conviction entered for aiding and abetting genocide, exter-
mination and murder as crimes against humanity, Convictions maintained

International Instrument cited :

International Law Commission Draft Code of Crimes against the Peace and Security
of Mankind, art. 18; Rules of Procedure and Evidence, rules 47 (C), 89 (C), 101 (A),
103 (B), 107 and 118; Statute, art. 2, 2 (2), 2 (3)(e), 3, 3 (a), 3 (b), 6 (1), 6 (3),
17 (4), 20(2), 20(4)(a), 20(4)(b), 23 and 24; ICTY Statute, art. 7 (1), 18 (1), 21 (2),
21 (4) (a) and 21 (4) (b); Statute of the International Criminal Court, art. 7(1)(b);
Statute of the Nuremberg International Military Tribunal, art. 6(c)

International and National Cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Jean-Paul Akayesu, Judgement, 2 Sep-
tember 1998 (ICTR-96-4-T, Rep. 1998, p. 44); Trial Chamber II, The Prosecutor v.
Clément Kayishema and Obed Ruzindana, Judgement, 21 May 1999 (ICTR-95-1-T,
Rep. 1999, p. 824); Trial Chamber I, The Prosecutor v. Georges Anderson Rutaganda,
Judgement and Sentence, 6 December 1999 (ICTR-96-3-T, Rep. 1999, p. 1704); Trial
Chamber I, The Prosecutor v. Alfred Musema, Judgement, 27 January 2000 (ICTR-
96-13-T, Rep. 2000, p. 1512); Appeals Chamber, The Prosecutor v. Jean-Paul
Akayesu, Judgement, 1" June 2001 (ICTR-96-4-A, Rep. 2001, p. 16); Appeals Cham-
ber, The Prosecutor v. Clément Kayishema and Obed Ruzindana, Judgement (Rea-
sons), 1 June 2001 (ICTR-95-1-A, rep. 2001, p. 2132); Trial Chamber I, The Prose-
cutor v. Ignace Bagilishema, Judgement, 7 June 2001 (ICTR-95-1A-T, Rep. 2001,
p. 398); Appeals Chamber, The Prosecutor v. Alfred Musema, Judgement, 16 Novem-
ber 2001 (ICTR-96-13-A, Rep. 2001, p. 2484); Trial Chamber XXX, The Prosecutor
v. Juvénal Kajelijeli, Judgement, 12 January 2002 (ICTR-98-44A-XX, Rep. 2002,
p. XXX); Trial Chamber III, The Prosecutor v. Laurent Semanza, Judgement and Sen-
tence, 15 May 2003 (ICTR-97-20-T, Rep. 2003, p. 3622); Trial Chamber I, The Pros-
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ecutor v. Eliezer Niyitegeka, Judgement and Sentence, 16 May 2003 (ICTR-96-14-T,
Rep. 2003, p. 2442); Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judge-
ment, 26 May 2003 (ICTR-96-3-A, Rep. 2003, p. 3180); Appeals Chamber, The Pros-
ecutor v. Eliezer Niyitegeka, Judgement, 9 July 2004 (ICTR-96-14-A, Rep. 2004,
p. XXX); Trial Chamber XXX, The Prosecutor v. Jean de Dieu Kamuhanda, Judge-
ment, 22 January 2004 (ICTR-99-54-T, Rep. 2004, p. XXX)

LC.TY. : Trial Chamber, The Prosecutor v. Dusko Tadi¢, Judgement, 7 May 1997 (IT-
94-1); Trial Chamber, The Prosecutor v. Anto FurundZija, Judgement, 10 December
1998 (IT-95-17/1); Appeals Chamber, The Prosecutor v. Dusko Tadi¢, Judgement,
15 July 1999 (IT-94-1); Trial Chamber, The Prosecutor v. Zoran Kupreski¢ et al.,
Judgement, 14 January 2000, (IT-95-16-T); Appeals Chamber, The Prosecutor v.
Zdravko Muci¢ et al. (Celebié¢i Case), Judgement, 20 January 2000 (IT-96-21);
Appeals Chamber, The Prosecutor v. Zlatko Aleksovski, Judgement, 24 March 2000
(IT-95-14/1); Appeals Chamber, The Prosecutor v. Anto FurundZija, Judgement,
21 July 2000 (IT-95-17/1); Trial Chamber, The Prosecutor v. Radoslav Brdanin and
Momir Talic, Decision on Form of Further Amended Indictment and Prosecution
Application to Amend, 26 June 2001 (IT-99-36); Appeals Chamber, The Prosecutor
v. Dragoljub Kunarac, Judgement, 12 June 2002 (IT-96-23 and 23/1); Trial Chamber,
The Prosecutor v. Radislav Krsti¢, Judgment, 2 August 2001 (IT-98-33); Trial Cham-
ber, The Prosecutor v. Mitar Vasiljevic, Judgement, 29 Novembre 2002 (IT-98-32);
Trial Chamber, The Prosecutor v. Milan Milutinovic et al., Decision on Defence Pre-
liminary Motion Filed by the Defence for Nikola Sainovic, 27 March 2003 (IT-99-
37); Trial Chamber, The Prosecutor v. Milomir Staki¢, Judgement, 31 July 2003 (IT-
97-24); Appeals Chamber, The Prosecutor v. Milorad Krnojelac, Judgment, 17 Sep-
tember 2003 (IT-97-25); Appeals Chamber, The Prosecutor v. Mitar Vasiljevi¢, Judge-
ment, 25 February 2004 (IT-98-32); Appeals Chamber, The Prosecutor v. Radislav
Krsti¢, Judgement, 19 April 2004 (IT-98-33)

Canada : Supreme Court of Canada, R. v. Beland and Phillips, 36 C.C.C. (3d) 418,
489 (1987), 15 October 1987

United States of America : Supreme Court of the United States, Tome v. United States,
513 U.S. 150, 157 (1995), 10 January 1995

The United Nations War Crimes Commission, Essen Lynching, Case n° 8, 22 Decem-
ber 1945

U.S. Army Investigation and Trial Records of War Criminals : United States of Amer-
ica v. Kurt Goebell et al., Feb. 6 - Mar. 21 1946

1. INTRODUCTION

A. The Appellants

B. The Judgement and Sentence
C. The Appeals

D. Standards for Appellate Review
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II. APPEAL OF GERARD NTAKIRUTIMANA

A. Legal Errors

1. The Indictments
(a) Double jeopardy
(b) Failure to plead material facts

2. The Burden of Proof
(a) Assessing the detention of Witness OO
(b) Assessing uncorroborated alibi testimony
(c) Declining to make findings of fact in favour of the Accused
(d) Relying on credible testimony as background evidence
(e) Reference to prior consistent statements
(f) Application of the presumption of innocence
(g) Consideration of the alibi
(h) Consideration of allegation of a “political campaign”
(i) Consideration of testimony of prosecution witnesses

3. Other errors of law asserted by Gérard Ntakirutimana

B. Factual Errors

1. Mugonero Indictment
(a) Procurement of amunition and gendarmes (Witness OO)
(b) The shooting of Charles Ukobizaba at Mugonero (Witnesses HH and GG)
(c) Attack on refugees at the Mugonero Complex (Witness SS)

(d) Attacks on refugees at the Mugonero Complex (Witnesses YY, GG, HH,
SS)

2. Bisesero Indictment
(a) The Bisesero findings based solely on testimony of Witness FF
(b) The Bisesero findings based solely on testimony of Witness HH
(c) The Bisesero findings based solely on testimony of Witness YY
(d) The Bisesero findings based solely on testimony of Witness GG
(e) The Bisesero findings based solely on testimony of Witness SS
(f) Attending planning meetings (Witness UU)

III. ApPEAL OF ELIZAPHAN NTAKIRUTIMANA

A. The Mugonero Indictment

B. Insufficiency of evidence to establish that Tutsi refugees at Mugonero complex
were targeted solely on the basis of their ethnicity

C. Bisesero Indictment
1. Nyarutovu cellule and Gitwa Hill (Wirness CC)
(a) Sufficiency of notice
(b) Discepancies in the evidence
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3.
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Murambi Hill (Witness SS)

(a) Lack of notice

(b) Insufficiency of Evidence

(c) Delivery of the letter

(d) Sighting of Gérard Ntakirutimana
(e) Witness coaching

Muyira Hill — Ku Cyapa (Witness SS)
(a) Lack of notice

(b) Insufficiency of evidence
Murambi Church (Witnesses YY, DD, GG and SS)
(a) Shooting of refugees

(b) Removal of the Roof

. Lack of intent to commit genocide
. Aiding and abetting genocide
Lack of credibility in the prosecution case
. Failure of the Prosecution to provide notice
. Defence testimony raised a reasonable doubt

Mugonero complex : 16 April 1994

Gishyita : from 16 April 1994 to end of April or beginning May 1994
Return to Mugonero : end of April to mid-July 1994

Error of law by drawing an adverse inference

Alibi of Gérard Ntakirutimana for the morning of 16 April 194

I. Failure to consider the Appelant’s motion to dismiss

IV. COMMON GROUND OF APPEAL ON THE EXISTENCE
OF A POLITICAL CAMPAIGN AGAINST THE APPELLANTS

A. Assessment of the Appellants’ Witnesses and evidence

1.
2.
3.
4.

Witness 9

Witness 31

Film 1D41A

African right booklet P29

B. Appellants’ challenges to credibility of prosecution witnesses

L.

0 NN R W

Witness GG

. Witness HH

. Witness KK

. Witness YY

. Witness SS

. Witness FF

. Witness II

. Witness CC, DD, MM

%
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V. PROSECUTION’S FIST, SECOND AND THIRD GROUNDS OF APPEAL

A. Admissibility of the first three grounds of appeal

B. Alleged error in not applying the joint criminial enterprise doctrine to determine
the responsibility of Gérard Ntakirutimana and Elizaphan Ntakirutimana

1. Law applicable to the alleged error
(a) Joint criminal enterprise

(b) Degree of specifity required in an indictment as to the form of responsi-
bility pleaded

(c) Did the Trial Chamber err in failing to apply joint criminal enterprise lia-
bility to the accused on the facts of the case as presented by the
Prosecution ?

(d) The contents of the indictment and the Pre-Trial Brief did not put the Trial
Chamber and the accused on notice that Elizaphan and Gérard Ntakiruti-
mana were also charged as co-perpetrators of a joint criminal enterprise to
commit genocide

C. Alleged error in confining Gerard Ntakirutimana’s conviction for genocide to the
acts of killing or serious bodily harm that he personally inflicted on Tutsi

D. Alleged error in defining the Mens Rea requirement for aiding and abetting geno-
cide

VI. PROSECUTION’S FOUTH GROUND OF APPEAL (EXTERMINATION)

A. Alleged error for requiring that victims be named or Descibed persons

B. Alleged error for failing to consider that the Accused participated in a joint cri-
minal enterprise or aided and abetted the crime of extermination

C. Additional issues raised by the Accused in relation to the Prosecution fourth
ground of appeal

VII. PROSECUTION’S FIFTH GROUND OF APPEAL MURDER
(MURDER AS A CRIME AGAINST HUMANITY)

VIII. SENTENCE

A. Prosecution’s sixth ground of appeal
B. Convictions and sentence for Gérard Ntakirutimana
C. Convictions and sentence for Elizaphan Ntakirutimana

IX. DISPOSOTION
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1. The Appeals Chamber of International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Violations Committed in the Territory of Neigh-
bouring States between 1 January 1994 and 31 December 1994 (“Appeals Chamber”
and “Tribunal” respectively) is seised of appeals by Elizaphan Ntakirutimana and
Gérard Ntakirutimana (“Appellant” individually or “Appellants” collectively, or
“Accused”) and by the Prosecution, against the Judgement rendered by Trial Chamber
I in the case of Prosecutor v. Elizaphan and Gérard Ntakirutimana on 21 February
2003 (“Trial Judgement”)!.

INTRODUCTION

A. The Appellants

2. Elizaphan Ntakirutimana was born in 1924 in Ngoma secteur, Gishyita com-
mune, Kibuye prefecture, Rwanda. He is married and has eight children, including
Gérard Ntakirutimana. In the period April to July 1994, he was pastor and president
of the West Rwanda Association of the Seventh Day Adventist Church based in the
Mugonero Complex, Gishyita commune, Kibuye prefecture, Rwanda.

3. Gérard Ntakirutimana was born in 1958 in Ngoma secteur, Gishyita commune,
Kibuye prefecture, Rwanda. From April 1993, Gérard Ntakirutimana was medical doc-
tor at the Seventh Day Adventist’s hospital at Mugonero Complex, Gishyita com-
mune. He is married and has three children?.

B. The Judgement and Sentence

4. Elizaphan Ntakirutimana and Gérard Ntakirutimana were joined tried on the basis
of two indictments, Indictment n® ICTR-96-10-I, as amended on March 2000 and on
October 2000, in the case of Prosecutor v. Elizaphan Ntakirutimana, Gérard Ntakiru-
timana, and Charles Sikubwabo (“Mugonero indictment”); and Indictment n°® ICTR-
96-17-1, as amended on 7 July 1998, in the case of Prosecutor v. Elizaphan Ntakiru-
timana and Gérard Ntakirutimana (“Bisesero Indictment”). The charges against
Charles Sikubwabo, who was at large at the time of the trial, were severed from the
Mugonero indictment?. The Appeals Chamber notes that the Indictments, which form
the basis of the convictions, do not charge the Appellants for the 1994 genocide in
Rwanda in its entirety, but for their individual criminal responsibility relating to
selected incidents.

I For ease of reference, two annexes are appended to this Judgement : Annex A — Procedural
Background and Annex B — Cited Materials/Defined Terms.

2See Trial Judgement, §§34-38.

3See idem, §§7-8.
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5. The Trial Chamber found Elizaphan Ntakirutimana guilty for genocide (Count
1A of the Mugonero indictment and Count 1 Bisesero Indictment) and of murder as
a crime against humanity (Count 3 of the Mugonero indictment and Count 4 of the
Bisesero Indictment). The Trial Chamber sentenced Gérard Ntakirutimana to 25 years’
imprisonment with credit for time spent in custody awaiting trial.

C. The Appeals

6. The Appellants appeal from all of the factual findings against them and also
allege a number of legal errors. They have indicated that they rely on each other’s
appeals. Accordingly, where appropriate, the Appeals Chamber has considered many
of the Appellants’ submissions as being relevant to the two of them.

7. Gérard Ntakirutimana submits that the Trial Chamber made errors of law inval-
idating the decision and errors of facts which occasioned a miscarriage of justice*.
His Appeal Brief divides legal errors into six general categories: (a) errors relating
to the Indictments; (b) errors relating to the burden of proof; (c) errors relating the
treatment of prior inconsistent statements; (d) indicia of witness coaching; (e) errors
relating to the alibi; and (f) evidence relating to motive. In addiction, Gérard Ntakiru-
timana asserts that none of the factual findings on which his convictions rest could
have been made bye a reasonable tribunal.

8. Elizaphan Ntakirutimana contends generally that the Trial Chamber committed
a number of recurring legal and factual errors in relation to the Mugonero and Bis-
esero Indictments®. He has regrouped the errors into seven broad categories, relevant
to (i) the burden of proof, (ii) the treatment of inconsistent statements, (iii) credibility
evaluation, (iv) the Indictments, (v) procedure, (vi) the treatment of the alibi, and (vii)
character evaluation. Each of these categories is then sub-divided into a number of
legal errors®. In addition, Elizaphan Ntakirutimana presents the following grounds of
appeal : (i) failure of the Prosecution to provide notice, (ii) that Defence testimony
raised a reasonable doubt, (iii) that the Trial Chamber erred by failing to consider
the Defence’s motion to dismiss, (iv) that there was insufficient evidence to establish
that Tutsi refugees at the Mugonero Complex were targeted solely on the basis of
their ethnicity, and (v) that punishment cannot be imposed for aiding and abetting in
genocide. Finally, the Appellants present a joint ground of appeal on the existence of
political campaign against them.

9. The Prosecution filed a consolidated response to the appeals of Elizaphan
Ntakirutimana and Gérard Ntakirutimana’.

#Gérard Ntakirutimana’s “Defence Appeal Brief” filed 28 July 2003 (“Appeal Brief (Gérard
Ntakirutimana)”), and Gérard Ntakirutimana’s “Defence Reply Brief” filed 13 October 2003
(“Reply (G. Ntakirutimana)”).

3 “Pastor Elizaphan Ntakirutimana’s Appeal Brief” filed 11 August 2003 (“Appeal Brief
(E. Ntakirutimana)”), and “Pastor Elizaphan Ntakirutimana’s Reply Brief” filed 13 October 2003
(“Reply” or “Reply (E. Ntakirutimana”)).

6See Appeal Brief (E. Ntakirutimana), pp.29-32

7“Prosecution Response Brief”, filed on 22 September 2003 (“Prosecution Response™).
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10. The Prosecution presents six grounds for appeal®. The Prosecution asserts that
the Trial Chamber erred (i) by failing to apply the “joint criminal enterprise” doctrine
to determine Elizaphan Ntakirutimana’s and Gérard Ntakirutimana’s respective respon-
sibility for the crime of genocide, (ii) in restricting Gérard Ntakirutimana’s conviction
for genocide to the acts of killing or serious bodily harm that he personally inflicted
on Tutsis at the Mugonero Complex and in Bisesero, and (iii) in its definition of the
means rea requirement for aiding and abetting genocide. The Prosecution’s fourth and
fifth grounds of appeal address issues relating to crimes against humanity (extermi-
nation) and crimes against humanity (murder). As a sixth ground of appeal, the Pros-
ecution challenges the sentences imposed by the Trial Chamber. Elizaphan Ntakiruti-
mana and Gérard Ntakirutimana filed responses to the Prosecution appeal®.

D. Standards for Appellate Review

11. The Appeals Chamber recalls the requisite standards for appellate review pur-
suant to Article 24 of the Statute. Article 24 addresses errors of law which invalidate
the decision and errors of fact which occasion a miscarriage of justice. Where a party
alleges that there is an error of law, that party must advance arguments in support
of the submission and explain how the error invalidates the decision. However, if the
appellant’s arguments do not support the contention, that party does not automatically
lose its point since the Appeals Chamber may step in and, for other reasons, find in
favour of the contention that there is an error of law!©,

12. As regards errors of fact, as has been previously underscored by the Appeals
Chamber of both this Tribunal and the International Criminal Tribunal for the former
Yugoslavia (ICTY), the Appeals Chamber will not lightly overturn findings of fact
made by a trial chamber. Where an erroneous finding of fact is alleged, the Appeals
Chamber must give deference to the trial chamber that received the evidence at trial
as it is best placed to assess the evidence, including the demeanour of witness. The
Appeals Chamber will only interfere in those findings where no reasonable trier of
fact could have reached the same finding or where the finding is wholly erroneous.
If the finding of fact is erroneous, it will be quashed or revised only if the error occa-
sioned a miscarriage of justice!l.

13. The Appeals Chamber emphasises that on appeal, a party cannot merely repeat
arguments that did not succeed at trial, in the hope that the Appeals Chamber will
consider them afresh. The appeals process is not a trial de novo and the Appeals
Chamber is not a second trier of fact. It is incumbent on the party alleging the error

8 “Prosecution Appeal Brief”, filed on 23 June 2003 and “Prosecution Reply Brief” filed on
19 August 2003 (“Prosecution Reply”).

9 “Defence Response to the Prosecution Appeal Brief”, filed by Gérard Ntakirutimana on
4 August 2003 (“Response (Gérard Ntakirutimana)”); “Reply (sic) to the Prosecutor’s Appeal
Brief”, filed by E. Ntakirutimana on 5 August 2003 (“Response (E. Ntakirutimana)”).

10 Niyitegeka Appeal Judgement, para 7; Vasiljevic Appeal Judgement, §6 (citation omitted).
See also, e.g. Rutaganda Appeal Judgement, §20; Musema Appeal Judgement, §16.

I Niyitegeka Appeal Judgement, §8; Krstic Appeal Judgement, §40; Krnojelac Appeal Judge-
ment, §8§11-13, 39; Tadic Appeal Judgement, §64; Celebici Appeal Judgement, §434; Aleksovski
Appeal Judgement, §63; Vasiljevic Appeal Judgement, §8.
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to demonstrate that the Trial Chamber’s rejection of arguments constituted such an
error as to warrant the intervention of the Appeals Chamber. Thus, arguments of a
party which do not have the potential to cause the impugned decisions to be reversed
or revised may be immediately dismissed by the Appeals Chamber and need not be
considered on the merits!2.

14. Moreover, in its submissions, the appealing party must provide precise ref-
erences to relevant transcript pages or paragraphs in the trial judgement to which
the challenge is being made!3. Failure to do so, or if the submissions are obscure,
contradictory, vague or suffer from other formal and obvious insufficiencies, makes
it difficult for the Appeals Chamber to assess fully the party’s arguments on
appeal 1.

15. Finally, it is within the inherent jurisdiction of the Appeals Chamber to select
those submissions which merit a reasoned opinion in waiting. Arguments which are
evidently unfounded may be dismissed without detailed reasoning!®.

II. APPEALS OF GERARD NTAKIRUTIMANA

A. Legal Errors

16. Gérard Ntakirutimana submits that Trial Chamber made errors of law invali-
dating the decision. His Appeal Brief divides them into six general categories: (a)
errors relating to the Indictments; (b) errors relating to the burden of proof; (c) errors
relating to the treatment of prior inconsistent statements; (d) indicia of witness
coaching; (e) errors relating to the alibi, and (f) evidence relating to motive.

1. The Indictment

17. As a general matter, the Prosecution responds that many of Gérard Ntakiruti-
mana’s arguments regarding perceived legal errors in the Indictments have been
waived as they were not presented to the Trial Chamber!®. The Appeals Chamber will
address the issue of waiver in the context of each separate argument.

(a) Double Jeopardy

18. Gérard Ntakirutimana contends that the Appellants genocide conviction violate
principles of double jeopardy because the convictions under the Mugonero and Bis-

12See in particular Rutaganda Appeal Judgement, §18.

13 Practice Direction on Formal Requirements for Appeals from Judgements, 16 September
2002, §4(b). See also Rutaganda Appeal Judgement, §19; Kayishema and Ruzindana Appeal
Judgement, §137; Vasiljevic Appeal Judgement, §11.

14 Niyitegeka Appeal Judgement, §§9-10; Vasiljevic Appeal Judgement, §12; see also Kunarac
et al. Appeal Judgement, §§43,48.

15 Niyitegeka Appeal Judgement, §11; Rutaganda Appeal Judgement, §19; Kunarac et al.
Appeal Judgement, §§47-48; Vasiljevic Appeal Judgement, §12.

16 Prosecution Response, §2.2 and n. 6 (citing authorities).
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esero Indictments rely “on the same delicts”!”. The Prosecution argues that this argu-
ment was not included in the Notice of Appeal and does not respond to it in sub-
stance!8. The Appeals Chamber notes that Gérard Ntakirutimana’s Notice of Appeal
does not contend that his convictions violate double jeopardy, nor is it clear that this
issue was raised before the Trial Chamber. The Appeals Chamber is of the view that
Gérard Ntakirutimana has waived the right to adduce this argument on appeal '°.

19. Moreover, the Appeals Chamber considers that Gérard Ntakirutimana’s argu-
ment, to the extent it is developed, lacks merit. The Appeal Brief asserts that

“[c]onvicting the Accused of two counts based on the same conduct is contrary
to principles of double jeopardy”

and that his two genocide convictions rely “on the same delicts”?°. This is an inac-
curate description of the Judgement. The actus reus supporting the genocide convic-
tion under the Mugonero indictments was the finding that Gérard Ntakirutimana was
“individually criminally responsible for the death of Charles Ukobizaba”?!, whereas
the genocide conviction under the Bisesero Indictment was for other acts enumerated
in paragraph 832 of the Trial Judgement that do not include the killing of Ukobizaba.
Counsel for Gérard Ntakirutimana acknowledged this when he argued that the Trial
Chamber should refuse a Prosecution request to combine the allegations in a single
indictment, a move he opposed because the Mugonero and Bisesero allegations “do

not come out of the same act of ...same transaction”?2,

20. Gérard Ntakirutimana appears to take issue with the Trial Chamber’s reliance
on all the genocidal acts he was found to have committed, both in Mugonero and
Bisesero, as a basis for concluding that he had the requisite mens rea for the two
genocide convictions, namely that he intended “to destroy, in whole, the Tutsi ethnic
group”?3. However, the Appeal Chamber notes that his Appeal Brief does not elab-
orate any argument that double jeopardy principles are offended by two convictions
with mental elements established by the same conduct but each with an actus reus
distinguishable in time, location, and identity of victims. There is no need to decide
whether such an argument could be successfully mounted; it suffices for present pur-
poses that Gérard Ntakirutimana has failed to do so here.

(b) Failure to Plead Material Facts

21. Gérard Ntakirutimana’s principal allegation of error regarding the Indictments
concerns the alleged failure of the Indictments to plead various material facts under-
lying his convictions?*. The Appellant submits that the Indictments did not

17 Appeal Brief (G. Ntakirutimana), §1.

18 Prosecution Response, §2.1.

19 Kunarac et al. Appeal Judgement, §61.

20 Appeal Brief (G. Ntakirutimana), §1.

21 Trial Judgement, §§794-795.

22T.2 November 2001, p. 4 (closed session).
23 Trial Judgement, §§793, 834.

24 Appeal Brief (G Ntakirutimana), §§2-3.
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“set [] out the material facts of the Prosecution case with enough detail to
inform [him] clearly of the charges against him so that he may prepare his
defence,”?

such as

“the identity of the victim, the time and place of the events and the means
by which the acts were committed”?®.

The Appellant has also challenged certain of the allegations concerning Elizaphan
Ntakirutimana.

22. The Prosecution contends that Gérard Ntakirutimana waived this argument by
failing to present it to the Trial Chamber?’. It adds that, normally, the Defence must
challenge the admissibility of evidence of material facts not pleaded in the indictment
by interposing a specific objection at the time the evidence is introduced. The Defence
may also choose to file a timely motion to strike the evidence or to seek an adjourn-
ment in order to conduct further investigation in order to respond to the unpleaded
allegation. The Prosecution submits that the Appellant took none of these steps during
trial?8.

23. In this case, however, the Trial Chamber’s Judgement makes clear that the
Appellants challenged the admission of evidence of unpleaded facts in manner that
the Trial Chamber considered adequate. The judgement contains a detailed discussion
entitled “Specificity of the Indictments”?® and explicitly states that

“the Chamber does not accept the Prosecution’s submission that the Defence
sat on its right and did not challenge the lack of specificity in the Indictments”3V.

In some situation, the Trial Chamber refused to make findings against the Appel-
lants because it found that the Bisesero Indictment was defective due to its failure to
plead the relevant allegation and that the defect was not subsequently cured®!'. Given
that the Trial Chamber expressly found that the vagueness challenge was properly pre-
sented, the issue may also be properly raised on appeal.

24. The law governing challenges to the vagueness of an indictment is set out in
details in the ICTY Appeals Chamber’s Judgement in Kupreskic. As in that case,
because this issue is being raised after the Accused have been tried and a verdict ren-
dered, the complaint will be considered only in relation to the counts under which
the Accused were actually convicted3?, namely the genocide counts for both Accused
and the count of crimes against humanity (murder) for Gérard Ntakirutimana.

25. The Kupreskic Appeal Judgement stated that Article 18(4) of the ICTY Statute,
read in conjunction with Articles 21 (2), 4(a) and 4(b),

2 Kupreskic et al. Appeal Judgement, §88.
26 Ibid., §89.
27 Prosecution Response, §2.2.
21d., §§2.2, 2.27.
2 Trial Judgement, Chapter II, 2.
30 Ibid., §52.
3UIbid., §§565 (allegation of an attack at Gitwe Primary School), 698 (allegation of killings
Murambi Church).
32See Kupreskic et al., Appeal Judgement, §79.
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“translates into an obligation on the part of the Prosecution to state the mate-
rial facts underpinning the charges in indictment, but not the evidence by which
such material facts are to proven”3,

Whether certain “facts” are “material” depends on the nature of the case. Kupreskic
discussed several possible factors that could bear on the determination of materiality.
For example, if the Prosecution charges personal physical commission of criminal
acts, the indictment should set forth

“the identity of the victim, the time and place of the events and means by
which the acts were committed”3*.

On the other hand, such detail need not be pleaded if the

“sheer scale of the alleged crimes makes it impracticable to require a high
degree of specificity in such matters”.

Even in case where a high degree of specificity is “impratical”’, however,

“since the identity of the victim is information that is valuable to the prepa-
ration of the defence case, if the Prosecution is in a position to name the victims,
it should do so”3°.

26. Kupreskic also envisioned the possibility in which Prosecution was unable to
plead with specificity because the material facts were not in the Prosecution’s pos-
session. As a general matter, “the Prosecution is expected to know its case before it
goes to trial” and cannot expect to

“mould [] the case against the accused in the course of the trial depending on
how the evidence unfolds”?’.

If the Defence is denied the material facts of the accused’s alleged criminal activity
until the Prosecution files its pre-trial brief or until the trial itself, it will be difficult
for the Defence to conduct a meaningful investigation for trial until then. A trial
chamber must be mindful of whether proceeding to trial in such circumstances is fair
to the accused. Kupreskic indicated that while there are “instances in criminal trials
where the evidence turns out differently than expected”’, such situations may call for
measures such as an amendment of the indictment, an adjournment, or the exclusion
of evidence outside the scope of the indictment3®,

27. If an indictment is insufficiently specific, Kupreskic stated that such a defect
“may, in certain circumstances cause the Appeals Chamber to reserve a conviction”3°,
However, Kupreskic left open the possibility that a defective indictment could be
cured “if the Prosecution provides the accused with timely, clear and consistent infor-
mation detailing the factual basis underpinning the charges against him or her”#°. The
question whether the Prosecution has cured a defect in the indictment is equivalent
to the question whether the defect has caused any prejudice to the Defence or, as the

3 Ibid., §88.
34 Ibid., §89.
35 Ibid.
36 Ibid., §90.
3 Ibid., §92.
38 Ibid.
3 1bid., §114.
40 Ibid.
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Kupreskic Appeal Judgement put it, whether the trial was “rendered unfair” by the
defect*!. Kupreskic considered whether notice of the material facts that were omitted
from the indictment was sufficiently communicated to the Defence in Prosecution’s
pre-trial brief, during disclosure of evidence, or through proceedings at trial*2. In this
connection, the timing of such communications, the importance of the information to
the ability of the Accused to prepare its defence, and the impact of the newly-dis-
closed material facts on the Prosecution’s case are relevant®. As has been previously
noted, “mere service of witness statements by the [P]rosecution pursuant to the dis-
closure requirements” of the Rules does not suffice to inform the Defence of material
facts that the Prosecution intends to prove at trial*.

28. In Kupreskic, the omitted facts were not clearly stated in the pre-trial brief or
in the Prosecution’s opening statement*®’; the underlying witness statement was not
disclosed until “one to one-and-a-half weeks prior to trial and less than a month prior
to [the witness’s] testimony in court”®; and the omitted fact was indicative of a “rad-
ical transformation” of the Prosecution’s case from one alleging “wide-ranging crim-
inal conduct... during a seven-month period” to a targeted prosecution for persecution
because of participation “in two individual attacks”#’. Moreover, the Appeals Cham-
ber concluded that

“whether the Trial Chamber would take into account [the unpleaded facts] as
a possible basis for liability in respect of the persecution count was, until the
very end of trial, not settled”*®,

and that this uncertainly “materially affected” the ability of the accused to prepare
their defence*®. These factors eliminated the possibility that the failure to plead mate-
rial facts in the indictment had not prejudiced the accused in Kupreskic; rather, their
“right to prepare their defence was seriously infringed” and their trial “rendered
unfair>°,

29. The allegation against Elizaphan and Gérard Ntakirutimana must be assessed
in light of these standards. The Trial Chamber acknowledged that “some paragraphs
of the Mugonero and Bisesero Indictments are rather generally formulated”>!. The
question, then, is whether these general formulations meet the Kupreskic test for suf-
ficient pleading of the material facts on which the Trial Chamber based the convic-
tions and, if they do not, whether the Prosecution cured the defects through post-
indictment communications.

4 Ibid., §122.

42 Ibid., §§117-120.

S Ibid., §§119-121.

44 Prosecutor v. Radoslav Brdanin and Momir Talic, Case n° 1T-99-36-PT, Decision on Form
of Further Amended Indictment and Prosecution Application to Amend, 26 June 2001, §62.

4 Kupreskic et al. Appeal Judgement, §§117-118.

46 Ibid., §120.

47 Ibid., §121.

48 Ibid., §110.

49 Ibid., §119.

30 Ibid., §122.

31 Trial Judgement, §43.
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(i) Did the Mugonero Indictment Fail to plead Material Facts?

30. The principal allegations in the Mugonero indictment are follows :

4.7 On or about the morning of 16 April 1994, a convoy, consisting of several
vehicles followed by a large number of individuals armed with weapons went to
the Mugonero Complex. Individuals in the convoy included, among others, Eliza-
phan Ntakirutimana, Gérard Ntakirutimana and Charles Sikubwabo, members of
the National Gendarmerie, communal police, militia and civilians.

4.8 The individuals in the convoy, including Elizaphan Ntakirutimana, Gérard
Ntakirutimana and Charles Sikubwabo, participated in an attack on the men,
women and children in the Mugonero Complex, which continued throughout the
day.

4.9 The attack resulted in hundreds of deaths and a large number of wounded
among the men, women and children who had sought refuge at the Complex.

4.10 During the months that followed the attack on the Complex, Elizaphan
Ntakirutimana, Gérard Ntakirutimana and Charles Sikubwabo, searched for an
[sic] attacked Tutsi survivors and others, killing and causing serious bodily or
mental harm to them>2.

31. Under this Indictment, the Prosecution alleged and the Trial Chamber found that
Gérard Ntakirutimana “procured ammunition and gendarmes for the attack on the
Complex” and

“killed Charles Ukobizaba by shooting him in the chest, from a short distance,
in Mugonero Hospital courtyard around midday on 16 April 1994”3,

These findings supported the Trial Chamber’s conclusion that Gérard Ntakirutimana
had the requisite intent for genocide and, in the case of the killing of Ukobizaba, the
conclusion that Gérard Ntakirutimana was “individually criminally responsible” for his
death and therefore was guilty of genocide’*. The killing of Ukobizaba also grounded
the conclusion that Gérard Ntakirutimana was guilty of murder as a crime against
humanity. Gérard Ntakirutimana was therefore found guilty of genocide at Mugon-
ero because of acts committed by him personally, namely the killing of Ukobizaba
and the procurement of ammunition and gendarmes. Similarly, Elizaphan Ntakiruti-
mana was pronounced guilty of genocide because the Trial Chamber found that he
“convoyed armed attackers to the Mugonero Complex in his vehicle on the morning
of 16 April 199473,

32. Under Kupreskic, criminal acts that were physically committed by the accused
personally must be set forth in the indictment specifically, including where feasible

“the identity of the victim, the time and place of the events and the means
by which the acts were committed”>”.

32 Mugonero indictment, §§4.7-4.10 (emphasis omitted).
33 Trial Judgement, §791.

54 Ibid., §§793-795.

55 Ibid., §§806-810.

56 1hid., §§788-790.

57 Kupreskic et al., Appeal Judgement, §89.
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The Appeals Chamber must therefore consider whether the material facts underly-
ing the Mugonero convictions were sufficiently pled in the Indictment and, if not,
whether that failure was cured by other means.

a. The Allegation that Gérard Ntakirutimana murdered Charles Ukobizaba

33. The Mugonero indictment does not state Ukobizaba’s name or any of the cir-
cumstances surrounding his killing that were eventually found in the Judgement. Yet
nothing suggests that it was “impracticable to require a high degree of specificity” in
this matter®®. On the contrary, as the Trial Chamber pointed out, the witness state-
ments of several Prosecution witness and the Prosecution’s Pre-Trial Brief mentioned
Ukobizaba’s name and alleged that Gérard Ntakirutimana personally killed him>®. The
Prosecution was therefore in a position to plead specific material facts regarding Uko-
bizaba’s killing in the Mugonero indictment, yet it failed to do so? This failure
renders the counts of genocide and crimes against humanity (murder) against Gérard
Ntakirutimana defective.

34. Kupreskic next requires consideration of whether the defect was cured by other
Prosecution communications regarding the material facts underlying its case, and of
whether such information was timely, clear and consistent enough to ensure that the
Appellant suffered no undue prejudice from the Mugonero indictment’s failure to
plead Ukobizaba’s killing in detail. The Trial Chamber held that the Prosecution’s Pre-
Trial Brief and witness statements disclosed to the Accused cured the omission, and
the Prosecution relies on this conclusion on appeal®.

35. The witness statements of Witnesses GG and HH, disclosed to the Appellant
no later than 10 April 2000, aver that Gérard Ntakirutimana killed Ukobizaba at
Mugonero on 16 April 1994, with Witness GG specifically stating that Ukobizaba was
shot with a gun®!'. The Prosecution also refers to a statement of Witness AA, but
explicitly stated that he could not say whether Gérard Ntakirutimana shot anyone®?.
Moreover, AA gave investigation a list of Mugonero victims that states that Ukobiza-
ba “was killed with a machete”, not with a gun®. The disagreement between the
statements of Witness GG and HH, on the one hand, and the statement of Witness

38 Ibid.

59 Trial Judgement, §60; See also Prosecution Response, §2(9) and note 21.

0 Trial Judgement, §§60, 62-63; Prosecution Response, §§2(9), 2(9).

6! Statement of Witness GG dated 30 June 1996, p.5 (“I saw Dr. Gerard Ntakirutimana walking
in front of the attackers. He was armed with a gun. I saw that they were holding the accountant
of the hospital. His name was Charles Ukobizaba. I saw that they took the key of the office
from Ukobizaba by force. After that I saw that Dr. Gerard Ntakirutimana killed Ukobizaba with
a gun. It was a pistol”.), disclosed 10 April 2000 (p. PNO190); Statement of Witness HH dated
2 April 1996, p.3 (“I even saw Doctor Gerard Ntakirutimana kill the hospital account named
Ukobizaba Charles after having confiscated the key to his office”.), disclosed 10 April 2000
(p.PNO17).

62 Statement of Witness AA dated 11 April 1996, p.3 (“You ask me if I saw that Ruzindana
or Dr. Gerard Ntakirutimana actually shooting [sic] anybody. I can not tell you that”.).

63List Attached to Statement of Witness AA dated 28 November 1995 (“Ukobizaba Charles,
comptable (accountant) of the hospital Mugonero (he was killed with a machete)”); List attached
to Statement of Witness AA dated 30 November 1995 (“Ukobizaba Charles, account at Mugonero
hospital, he was macheted”.).
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AA, on the other, demonstrates that disclosure of those statements alone did not offer
“clear” or “consistent” information with respect to the role of Ukobizaba’s killing in
the Prosecution’s case.

36. The Pre-Trial Brief, filed 16 July 2001, stats : “Dr. Gérard Ntakirutimana per-
sonally killed several Tutsi individuals including the hospital accountant, Charles Uko-
bizaba and one Kajongi”®. Annex B to the Pre-Trial Brief, which was filed 15
August 2001, summarized the planned testimony of Prosecution witness. Annex B
gave notice of Witness GG’s testimony that “[dJuring the attack he saw Dr Gérard
Ntakirutimana kill Ukobizaba, the hospital accountant, and take the keys of his
office”®, and of Witness HH’s testimony that “[i]n the course of the attack the wit-
ness saw Dr Gérard Ntakirutimana kill the hospital accountant Ukobizaba Charles
after confiscating the key to his office” .

37. In contrast to the witness statements alone, the Pre-Trial Brief made it une-
quivocal that the Prosecution intended to prove that Gérard Ntakirutimana personally
killed Ukobizaba. Annex B further indicated that the Prosecution planned to rely on
the testimony of Witness GG and HH in this regard. Thus, the Prosecution had clearly
and consistently informed the Defence by 16 July 2001 that it planned to assert that
Gérard Ntakirutimana killed Ukobizaba at Mugonero on 16 April 1994. The Prose-
cution further informed the Defence on 15 August 2001 of the witness on whose tes-
timony this charge was based.

38. In order to satisfy Kupreskic, however, the disclosure made in the Pre-Trial
Brief and Annex B must also be found to be timely, such that the Defence suffered
no prejudice from the failure of the Indictment to allege specifically that Gérard
Ntakirutimana killed Ukobizaba. The Pre-Trial Brief was filed two months before the
opening of trial, and Annex B was filed one month before trial, both pursuant to an
oral order of the Trial Chamber on 2 April 2001 that was later reaffirmed in a written
decision®. The proximity of these filings to trial, however, is not the only consider-
ation. The Mugonero indictment stated that Gérard Ntakirutimana was responsible for
“the killings and causing of serious bodily or mental harm to members of the Tutsi
population”® and “the murder of civilians”. In this context, allegations that Gérard
Ntakirutimana personally killed a Tutsi individual, particularly allegations supported
by two witnesses, would necessary be of significant importance.

39. Unlike in Kupreskic, where the unpleaded facts represented a “drastic change
in the Prosecution case” and were coupled with “ambiguity as to the pertinence” of
the underlying evidence, which was only disclosed in the weeks before trial’, here
the fact of Ukobizaba’s killing fit directly into the Prosecution’s case as pleaded in
the Mugonero indictment, was clearly supported by two previously-disclosed witness

04 Pre-Trial Brief, §15.

5 Annex B to Pre-Trial Brief, p. 5.

% See Decision on Prosecution Motion for contempt of Court and on Two Defence Motions
for disclosure fit, 16 July 2001, §11 (citing T.2 April 2001, pp. 29-34).

7 Kupreskic et al.,Appeal Judgement, §121.

%8 Mugonero indictment, Count 1A.

% Ibid., Count 3.

70 Kupreskic et al., Appeal Judgement, §121.
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statements, and was made unambiguously known to the Appellant two months before
trial.

40. Gérard Ntakirutimana argues that the two witness statements cannot, on their
own, remedy the Indictment alone because they were “inconsistent”’!. First of all,
Gérard Ntakirutimana does not identify any inconsistencies between the two state-
ments, but only purported inconsistencies between the trial testimony of Witness GG
and HH"?, which, though relevant to their credibility at trial, are irrelevant to the
question of whether their statements aided in curing an error in the Indictment. More
importantly, however, the Kupreskic test is not directed to the clarity and consistency
of the Prosecution’ evidence as disclosed to the accused, but rather to the clarity and
consistency of the Prosecution’s announcement of the material facts it intends to
prove. Here, the Appellants were informed by the Pre-Trial Brief and Annex B that
the Prosecution would argue that Gérard Ntakirutimana killed Ukobizaba and rely on
the evidence of Witness GG and HH as support. Whether Witness GG and HH gave
consistent testimony in their statements would affect the Prosecution’s ability to prove
the charge, but it has no bearing on Gérard Ntakirutimana’s notice of that charge
against him or ability to prepare a defence against it.

41. Of course, if the only arguable notice to the Defence regarding the Prosecu-
tion’s intent to prove a particular material fact is its inclusion in conflicting or ambig-
uous disclosure, the chamber will be unlikely to find that the accused had “timely,
clear, and consistent information detailing the factual basis underpinning the charges
against him or her”73. In this regard, the mere fact of disclosure of witness statements
on 10 April 2000 was insufficient to cure the indictment error, because of the con-
tradiction between the statements of Witness GG and AA with regard to the method
of Ukobizaba’ murder. The Pre-Trial Brief and Annex B made plain that the Prose-
cution planned to rely on Witness GG’s and HH’s testimony, not AA’s — a decision
that is hardly surprising given the obvious importance of an allegation of direct com-
mission of murder to the Prosecution’s case. Thus, while Gérard Ntakirutimana is cor-
rect that the witness statements alone were not sufficient to overcome the defect in
the Indictment, the explicit mention of Ukobizaba’s murder in the Pre-Trial Brief and
Annex B’s identification of Witness GG and HH as the witnesses on which the Pros-
ecution would rely, when combined with the previously-disclosed statements of those
two witnesses, constitute the ‘timely, clear, and consistent information” required by
Kupreskic.

42. Gérard Ntakirutimana lastly argues that the Pre-Trial Brief was not a reliable
source of information for the Prosecution’s charges, because it included an allegation
that Gérard Ntakirutimana killed “one Kajongi”74, an allegation that was not presented
at trial. The Prosecution has the discretion to forgo presentation of material facts, even
if they are specifically alleged in the indictment. In this situation, the Pre-Trial put
the Appellants on sufficient notice that the Prosecution would seek to prove that
Gérard Ntakirutimana killed Ukobizaba. The fact that the Appellants were also on
notice of another charge that was later dropped does not alter this conclusion.

7! Appeal Brief (G. Ntakirutimana), §10, b.

72See Reply (G. Ntakirutimana), §6 (citing Appeal Brief (G. Ntakirutimana), §91).
73 Kupreskic et al., Appeal Judgement, §114.

74 Pre-Trial Brief, §15.
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43. Naturally, the Prosecution cannot intentionally seesk to exhaust itsopponent’s
resources by leaving the Defence to investigate charges that it has no intent to pros-
ecute. The Prosecution should make every effort to ensure not only that indictment
specifically pleads the material facts that the Prosecution intends to prove but also
that it does not intend to prove are removed. The same applies to other communica-
tions that give specific information regarding the Prosecution’s intended case, such as
the Pre-Trial Brief. It would be a serious breach of ethics for the Prosecution to draw
the Defence into lengthy and expensive investigations of facts that the Prosecution
does not intend to prove at trial. Gérard Ntakirutimana does not claim that the Pros-
ecution did so in this case. For present purposes, then, it suffices to state that the
Pre-Trial Brief’s allegation regarding Kajongi does not affect the conclusion that the
Pre-Trial Brief, Annex B, and the statements of Witness GG and HH cured the
Mugonero indictment’s failure to allege that Gérard Ntakirutimana murdered Charles
Ukobizaba.

44. In light of all the circumstances, the Appeals Chamber is satisfied that the Pros-
ecution has met its burden of showing that its failure to mention Ukobizaba’s killing
in the Indictment did not actually prejudice Gérard Ntakirutimana’s ability to defend
against this charge.

b. The Allegation That Gérard Ntakirutimana Procured Arms, Ammunitions and
Gendarms

45. The allegation that Gérard Ntakirutimana procured weapons, ammunitions and
gendarmes for the attack at Mugonero Complex does not appear in the Indictment.
Like the allegation relating to the murder of Charles Ukobizaba, the Prosecution was
in a position to plead specific details regarding the matter, given that it possessed the
statement of Witness OO dated 12 August 1998, which contains a lengthy description
of Gérard Ntakirutimana’s activities at the Kibuye gendarmerie camp and was the sole
evidentiary basis for he Prosecution’s allegation”. The Prosecution’s failure to include
a specific pleading of the fact therefore rendered the Indictment defective.

46. The Trial Chamber found, however, that the defect was cured by the fact that
the allegation of procurement of weapons, ammunitions and gendarmes was included
in the Pre-Trial Brief’s. The Pre-Trial Brief asserts that

“[bletween 10 and 16 April 1994 Dr. Gérard Ntakirutimana frequently visited
the Kibuye Gendarme camp headquarters from where he procured arms, ammu-
nitions and gendarmes, for purposes of launching an attack on Tutsi refugees
gathered at Mugonero complex””’.

Annex B announces that Witness OO would testify that “in April 94 he saw Dr.
Gerard Ntakirutimana at the base on several occasions, sometimes with soldiers and
gendarmes. On one or two such occasions the witness saw Dr. Gerard Ntakirutimana
being supplied with arms, ammunitions and gendarmes for purposes of ‘mounting
operations’ at the Mugonero complex”’8. The statement of Witness OO, noted above,

7> Statement of Witness OO dated 12 August 1998.
76 Trial Judgement, §172.

71 Pre-Trial, §11.

78 Annex B to Pre-Trial Brief, p. 10.
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contains a lengthy narrative description of events at the Kibuye gendarmerie camp,
including of Gérard Ntakirutimana’a arrival at the camp in the morning of the Mugon-
ero attack, driving a white pick-up “filled with about 10 Interahamwe militiamen”,
who shot their guns in the air and said “we need weapons and ammunition because
you have failed””®. Although it is not clear from the record when OO’s witness state-
ment was first disclosed to the Defence, a confidential memorandum from the Pros-
ecution filed with the Registry of the Tribunal states that it was disclosed on
29 August 200030,

47. Gérard Ntakirutimana contends that the Pre-Trial Brief’s statement that he vis-
ited the Kibuye camp “[bJetween 10 and 16 April 1994” did not give proper notice
of what he submits is the Prosecution’s “unequivocal trial allegation of 15 April” as
the date of the procurement of weapons and gendarmes; he also argues that the
15 April date “falls outside the period specified for the Mugonero allegations”8!. The
Trial Chamber found that Gérard Ntakirutimana took gendarmes and ammunition with
him from the Kibuye camp on 16 April, not 15 April®2. This finding was well within
the time period specified in the Mugonero indictment, which states that Gérard
Ntakirutimana was part of a “convoy, consisting of several vehicles followed by a
large number of individuals armed with weapons” that went to the Mugonero complex
“[o]n or about the morning of 16 April 1994783, The statement in the Pre-Trial Brief
that Gérard Ntakirutimana visited the Kibuye camp “[bletween 10 and 16 April 1994”
is precise enough to enable the preparation of a defence to the charge of procurement,
particularly when viewed in combination with Annex B and the statement of Witness
0O0O. Annex B makes clear that the allegation of procurement rests on the testimony
of Witness OO, whose statement in turn makes clear that Gérard Ntakirutimana phys-
ically obtained arms and personnel at the Kibuye camp on the morning of the day
of attack on the hospital and the church. Based on these three documents, the Appel-
lants were clearly informed that the Prosecution intended to prove that Gérard
Ntakirutimana visited the camp between 10 and 16 April and that he obtained arms
and gendarmes there on the morning of 16 April.

48. Gérard Ntakirutimana submits that the allegation of procurement was “buried
among 83 statements disclosed”®*. This argument would have great force if the alle-
gation were insignificant in the context of the case pleaded in the Indictment and if
it were never mentioned except in isolated references in a witness statement. In this
situation, however, the assertion in Witness OO’s statement that Gérard Ntakirutimana
procured weapons and attackers on the morning of the attack on the Mugonero com-
plex is obviously one of direct relevance to the pleaded allegation that Gérard
Ntakirutimana “participated in an attack on the men, women and children in the
Mugonero Complex®. While the importance of the allegation might not have been
enough to cur an Indictment defect on its own given that it was contained in a single

7 Statement of Witness OO dated 12 August 1998, p. 12.

80 Confidential memorandum from Renifa Madenga to Koffi Afandé, April 2003, p. 6.
81 Appeal Brief (G. Ntakirutimana),§ 10 a.

82 Trial Judgement, §186.

83 Mugonero indictment, §§4.7-4.8.

84 Appeal Brief (G. Ntakirutimana), §10 a.

85 Mugonero indictment, §4.8.
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witness statement, it must be viewed together with the unambiguous information in
the Pre-Trial Brief and Annex B that the Prosecution intended to rely on Witness
OO’s evidence as proof that Gérard Ntakirutimana was “supplied with arms, ammu-
nition and gendarmes” for the purpose of an attack on Mugonero®. As with the kill-
ing of Ukobizaba, this information sufficed to cure the vagueness in the Indictment.
Gérard Ntakirutimana failed to identify any particular prejudice to his ability to
defend against the charge of procurement at trial by the fact that the Prosecution
failed to communicate it specifically until the Pre-Trial Brief was on 15 July 2001.
These circumstances compel the conclusion that the Prosecution sufficiently cured the
defect in the Indictment by subsequent clear, consistent, and timely information
regarding the nature of its case.

c. The allegation that Elizaphan Ntakirutimana conveyed armed attackers®’

49. The Trial Chamber also found that Elizaphan Ntakirutimana

“convoyed armed attackers to the Mugonero Complex in his vehicle on the
morning of 16 April 1994, and that these attackers proceeded to kill Tutsi ref-
ugees at the Complex”%.

Although the Mugonero indictment alleges that Elizaphan Ntakirutimana was one
of the “[i]ndividuals in the convoy” that went to Mugonero on 16 April®® and that
he “participated in an attack” on the Complex®’, the allegation that he convoyed other
attackers to the Complex is not alleged in the indictment. In the view of the Appeals
Chamber, the distinction is important because Elizaphan Ntakirutimana’s genocide
conviction under the Mugonero indictment was based not on a finding of personal
physical “participat[ion] in an attack”®!, as alleged in the indictment, but rather on
the finding that “in conveying armed attackers to the Complex, Elizaphan Ntakiruti-
mana is individually criminally responsible for aiding and abetting in the killing and
causing of serious bodily or mental harm to the Tutsi refugees at the Complex”2.

50. As a preliminary matter, the Prosecution submits that this argument has been
waived as it was not presented to the Trial Chamber. This argument has some force
because, although the Trial Chamber specifically discussed and disposed of the chal-
lenge to the indictment in its discussion of the killing of Ukobizaba®® and the pro-
curement of arms and gendarmes by Gérard Ntakirutimana®, it did not do so in dis-
cussing Elizaphan Ntakirutimana’s transport of armed attackers.

51. It is clear that the Prosecution could have pleaded its material allegation that
Elizaphan Ntakirutimana conveyed attackers to the Mugonero attack. Witness MM,

86 Annex B to Pre-Trial Brief, p. 10.

87 Although the argument regarding this point raised in the brief of Gérard Ntakirutimana, not
Elizaphan Ntakirutimana, the Appeals Chamber will consider it in light of the Appellant’s respec-
tive incorporation of the arguments in cach other’s brief. Appeal Brief (E. Ntakirutimana), p. 88.

8 Trial Judgement, §788.

89 Mugonero indictment, §4.7.

D Ibid., §4.8.

o Ibid.

92 Trial Judgement, §790.

93 Ibid., §§60-63.

% Ibid, §172.
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one of several witness upon whom the Prosecution relied to prove this fact, had pre-
viously attested to this allegation in a statement in 1996%. Accordingly, the Prosecu-
tion was in a position to plead this material fact in the indictment, and its failure to
do so rendered the indictment defective.

52. The Appellants do not appear to have objected to this error at trial when the
Prosecution presented evidence that Elizaphan Ntakirutimana conveyed attackers to
Mugonero®. The Appellant’s fillings before the Appeals Chamber do not reference
any specific objection, nor does it appear that they asked for more time to cross-
examine the relevant witness or to conduct further investigations. Normally, the
defence’s silence would constitute a waiver of the argument : “a party should not be
permitted to refrain from making an objection to a matter which was apparent during
the course of the trial, and to raise it only in the event of an adverse finfing against
that party”®’. The Appeals Chamber recalls, however, that the Trial Chamber con-
cluded that the challenges that the appellants presented to the vagueness of the indict-
ments were properly presented and enabled the Trial Chamber to evaluate the issue”®.
The Trial Chamber also cited certain portions of the Defence Closing Brief, which
specifically challenges the allegation that Elizaphan Ntakirutimana transported attack-
ers, although it does so in the context of challenging the credibility of the evidence
underlying the allegation and it does not specifically address the indictment’s failure
to plead this fact®®. The Trial Chamber’s unequivocal statement that it believed the
challenge to the vagueness of the indictment to have been properly presented and its
specific citation of a page of the Defence Closing Brief that addresses the allegation
that Elizaphan Ntakirutimana conveyed attacks to Mugonero indicate that the Appel-
lants brought the point to the attention of the Trial Chamber in a manner that per-
mitted the Trial Chamber to consider it to its satisfaction. The Appeals Chamber will
therefore treat this argument as properly raised below.

53. In contrast to the killing of Ukobizaba and Gérard Ntakirutimana’s procurement
of arms and gendarmes, however, the allegation regarding Elizaphan Ntakirutimana
transporting attackers to Mugonero is not clearly set out in the Pre-Trial Brief. Rather,
the Pre-Trial states only that “a convoy of military and civilian attackers arrived at
Mugonero complex in vehicle belonging to Pastor Elizaphan Ntakirutimana and oth-
ers” and that “pastor Elizaphan [Ntakirutimana] and Dr. Gerard Ntakirutimana were
present during the attack at the complex”!®. As the Trial Chamber pointed out, the
Pre-Trial Brief “does not specifically either allege that either accused was in the con-
voy” 10! By contrast, the Pre-Trial Brief contains several passages specifically alleging
that Elizaphan Ntakirutimana conveyed attackers to sites other than the Mugonero
complex. When making allegations about the Seventh Day Adventist Church at
Murambi, the Pre-Trial Brief clearly states that

%5 Statement of witness MM dated 11 April 1996, p. 4 (““ J’ai vu le Pasteur Ntakirutimana veni-
re vers ’hopital avec sa camionnette contenant 4 ou 5 des militaries a 1’arriere”.).

% See, e.g., T. 19 September 2001, p. 84 (Witness MM); T. 20 September 2001, p. 135 (Wit-
ness GQG).

97 Kayishema and Ruzindana Appeal judgement, §91.

%8 Trial Judgement, §52.

9 Ibid., $48 and n. 53 (citing Defence Closing Brief, p. 78).

100 pre-Trial Brief, §60.

101 Trial Judgement, §60.

4~ ~¢0



% 2090886_Rwanda 2004.book Page 3852 Thursday, May 5, 2011 10:31 AM

3852 NTAKIRUTIMANA

“Dr. Gérard Ntakirutimana and Pastor Elizaphan Ntakirutimana conveyed
attackers and personally pursued the refugees at this location” !0,

Similarly, with regard to events in Bisesero, the Pre-Trial Briel states that

“around May 1994, ‘Interahamwe’ who were taken there by Pastor Elizaphan
Ntakirutimana, captured a witness”!%3,

and that

“[o]ln many occasions between April, May and June 1994 Pastor Elizaphan
Ntakirutimana took armed attackers in his vehicle to the Bisesero area and point-
ed out hiding Tutsi for the attackers to kill”104,

These allegations show that, when it chose to do so, the Prosecution was able to
allege specifically in its Pre-Trial Brief that, Elizaphan Ntakirutimana conveyed
attackers to particular sites. A similar allegation with respect to conveying attackers
to Mugonero is conspicuously absent.

54. The Trial Chamber concluded generally that the Appellants were

“entitled to conclude that the allegations in [Annex B to the Pre-Trial Brief]
were the allegations it would have to meet at trial”!%5,

The Prosecution also relies on the summaries in Annex B of the testimony of wit-
ness FF, MM and YY!%. The Appeals Chamber must therefore consider whether
Annex B, on its own, clearly, consistently and timely informed Elizaphan Ntakiruti-
mana that he would be obliged to meet the allegation that he transported attackers to
Mugonero.

55. With regard to witness FF, Annex B states: “The witness will testify that
around 9 am. on 16 April 94 armed soldiers were conveyed to the hospital in three
cars belonging to Pastor Ntakirutimana, Dr. Gérard Ntakirutimana and the hospital
administration”!%7. Witness YY was to testify that “he saw thousands of armed civil-
ians come to attack the refugees at the complex” and that “[t]he attackers included
Dr. Gérard Ntakirutimana, Pastor Elizaphan Ntakirutimana, [and others]”!%8. Although
Annex B later stated that witness YY “will testify further, that he saw pastor Eliza-
phan Ntakirutimana transporting attackers in his vehicle, and that on one occasion he
saw him supervising Interahamwe to take off the iron sheets of Murambi Adventist
Church”!%_ Like the Pre-Trial Brief, Annex B’s summaries of the testimony of wit-
nesses FF and YY do not clearly state that Elizaphan Ntakirutimana transported
attackers to Mugonero. The only witness summary cited by the Prosecution that does
contain this allegation is that of witness MM, which states that “Pastor Elizaphan
Ntakirutimana took soldiers to the hospital in his hilux pick-up truck”!!,

102 pre-Trial Brief, §&S§.

103 1pid., §20.

104 1pid., §21.

105 1pid., §62.

106 Prosecution response, §2.11 and n. 28.
197 Annex B to Pre-Trial Brief, p. 4.

198 pid., p. 17.

109 1pid.

10 bid., p. 9.
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56. Other summaries of testimony in Annex B add to the uncertainty regarding
Elizaphan Ntakirutimana’s role in the Mugonero attack. The summary of witness GG’s
testimony states only that Elizaphan Ntakirutimana was among the attackers at
Mugonero!!!. This is consistent with GG’s prior statements to investigators, none of
which stated that Elizaphan Ntakirutimana conveyed attackers in his vehicle!!2. Annex
B’s summaries of the testimony of witnesses KK and PP state that Elizaphan Ntakiru-
timana was “[almong the attackers” at Mugonero, but not that he conveyed attackers
there!!3. Despite these summaries, these three witnesses, along with witnesses MM
and YY, were five of six principal witnesses on which the Trial Chamber relied in
concluding that Elizaphan Ntakirutimana conveyed attackers to Mugonero!!4. As for
the sixth, witness HH, Annex B of the Pre-Trial Brief does not state that the witness
even saw Elizaphan Ntakirutimana at Mugonero, let alone that he conveyed attackers
there!13,

57. In sum, there is only one sentence in Annex B to the Pre-Trial Brief alleging
that Elizaphan Ntakirutimana conveyed attackers to Mugonero. When viewed together
with the Pre-Trial Brief itself, which failed to state the allegation even though it con-
tained similar facts regarding Bisesero, it cannot be said that the Prosecution clearly
or consistently informed the defence that it intended to rely on the transport of attack-
ers as the basis for the Mugonero indictment’s count of genocide against testify that
Elizaphan Ntakirutimana conveyed attackers, the Annex and the statements disclosed
did not communicate the important role that the testimony of five other witnesses —
GG, KK, PP, YY and HH — would have in proving this allegation. In this context,
the Pre-Trial Brief and Annex B thereto did not provide clear, consistent, or timely
information regarding the Prosecution’s case on this point.

58. The Prosecution contends that the Appellants have not show any actual preju-
dice from the asserted vagueness in the indictment because their defence was based
on alibi, challenge to witness credibility, and internal inconsistencies in witness state-
ments'!®. Article 20 (4)(a) of the Statute of the Tribunal guaranties the accused the
right to “be informed promptly and in detail ... of the nature and cause of the charge
against him”. As such, a vague indictment, not cured by timely and sufficient notice,
leads to prejudice. The defect may be deemed harmless “through demonstrating that
[the accused’s] ability to prepare their defence was not materially impaired” V7. Kupre-
skic places this burden of showing that the defence was not materially impaired
squarely on the Prosecution. The Prosecution’s submission that the Appellants have
not shown any actual prejudice rests on the speculative assumption that, had Eliza-

U tbid., p. 5.

12 Statement of witness GG dated 20 June 1996, p. 4 (stating that Elizaphan Ntakirutimana
and Obed Ruzindana arrived at about the same time and that “there were armed civilians in the
pick up of Ruzindana”, but not stating that anyone role with Elizaphan Ntakirutimana).

13 Annex B to Pre-Trial Brief, pp. 7-11.

14 Annex B also stated that witness AA would testify that attackers arrived at Mugonero in
Elizaphan Ntakirutimana’s vehicle, but it is equivocal on the question whether Elizaphan Ntakiru-
timana transported them himself. Annex B to Pre-Trial Brief, p. 1. Witness AA was not called
at trial.

15 Annex B to Pre-Trial Brief, p. 6.

116 Prosecution response, §6.

17 Kypreskic et al., Appeal judgement, §122.
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phan Ntakirutimana been given proper notice of the omitted allegation, he would have
conducted his defence in an identical manner. The Prosecution cannot cure a vague
indictment by presuming that the Appellants’ defence would not have changed had
proper notice of a material fact been given A defence based on alibi and challenges
to the credibility of Prosecution witnesses is still dependent on sufficient notice of
the material facts the Prosecution intends to prove. The defence’s use of its investi-
gative resources necessary resolves around the particular facts proven, as do its prep-
aration for the cross-examination of Prosecution witnesses. In case, based on the
indictment, the Pre-Trial Brief and Annex B, counsel for Elizaphan Ntakirutimana
could reasonably have prepared to favour the allegation of Elizaphan Ntakirutimana’s
physical participation in the Mugonero attack and have given less attention to the alle-
gation that he conveyed attackers there. Whether counsel could in fact have prepared
a more effective cross-examination in this context is beside the point. Since the Pros-
ecution had several opportunities to inform the defence of this material fact and yet
has not shown that it did so, and since the defence adequately raised the issue, the
Prosecution cannot rely on the mere assertion that the Appellant’s counsel did not suf-
fer by it.

59. The Prosecution has not shown that it cured the failure of the Mugonero indict-
ment to plead that Elizaphan Ntakirutimana conveyed attackers to the Mugonero com-
plex. Accordingly, the Trial Chamber erred in concluding that a conviction could be
based on this unpleaded material fact.

(i) Did the Bisesero Indictment fail to plead material facts?

60. The relevant allegations in the Bisesero Indictment are as follows :

4.10. Many of those who survived the massacre at Mugonero complex filed
to the surrounding areas, one of which was the area knows as Bisesero.

4.11. The area known as Bisesero spans the two communes of Gishyita and
Gisovu in Kibuye Prefecture. From April through June 1994, hundreds of men,
women and children sought refuge in various locations in Bisesero. These men,
women and children were predominantly Tutsis and were seeking refuge from
attacks on Tutsis which had occurred throughout the Prefecture of Kibuye. The
majority of these men, women and children were unarmed.

4.12. From April through June 1994, convoys of a large number of individuals
armed with various weapons went to the area of Bisesero. Individuals in the con-
voy included, among others, Elizaphan Ntakirutimana and Gérard Ntakirutimana,
members of National Gendarmerie, communal police, militia and civilians.

4.13. The individuals in convoys, including Elizaphan Ntakirutimana and
Gérard Ntakirutimana, participated in the attacks on the men, women and chil-
dren in the area of Bisesero which continued almost on daily basis for several
months.

4.14. The attacks resulted in hundreds of deaths and a large number of wound-
ed among the men, women and children who had sought a refugee in Bisesero.
4.15. During the months of these attacks, individuals, including Elizaphan

Ntakirutimana and Gérard Ntakirutimana, searched for and attacked Tutsi survi-
vors and others, killing or causing serious bodily or mental harm to them.
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4.16. At one point during this time period, Elizaphan Ntakirutimana was in
Murambi within the area of Bisesero. Elizaphan Ntakirutimana went to a church
located in Murambi where many Tutsis were seeking refugee from the ongoing
massacres. Elizaphan Ntakirutimana ordered the attackers to destroy the roof of
this church so that it could no longer be used as a hiding place for the Tutsis!!3.

61. In convicting Gérard Ntakirutimana of genocide under the Bisesero Indictment,
the Trial Chamber relied on several findings of facts regarding the Appellant’s par-
ticipation in attacks on Tutsi in the Bisesero region. The Trial Chamber found that
Gérard Ntakirutimana participated in nine separate attacks on Tutsi refugees in Bise-
sero, which were identified by specific dates, locations, or acts that Gérard Ntakiru-
timana took!'!®, and also found that he participated in additional acts at “unspecified
locations in Bisesero”!?0. These findings underlay the Trial Chamber’s conclusions
that Gérard Ntakirutimana had committed the actus reus and had the requisite mens
rea for genocide'?!. The Trial Chamber also found that, in addition to ordering the
removal of the roof of the church in Murambi as alleged in paragraph 4.16 of the
Bisesero Indictment, Elizaphan Ntakirutimana transported attackers to five additional
sites in Bisesero region and assisted them in killing and causing of serious bodily
harm to Tutsi refugee'??. These findings supported the Trial Chamber’s conclusions
that Elizaphan Ntakirutimana aided and abetted others in the killing or causing of seri-
ous bodily or mental harm and the requisite mens rea for genocide!?3.

62. In light of the preceding discussion regarding Kupreskic, it is clear that the
facts enumerated by the Trial Chamber in support of its finding of genocidal acts and
intent were material facts that should have been included in the Bisesero Indictment.
Almost none of them were. The Appeals Chamber must therefore determine whether
the Prosecution was in a position to include those facts in the indictment and, if it
was, whether the failure to do so was cured by clear, consistent, and timely informa-
tion communicated to the defence specifying that those allegations were part of the
Prosecution’s case.

a. The allegations that Gérard Ntakirutimana attacked refugees at Murambi Hill on
or about 18 1pril 1994 and that he shot at refugees at Gitwe Hill in late April or May

63. The Trial Chamber found that “on or about 18 April 1994 Gérard Ntakiruti-
mana was with Interahamwe in Murambi Hill pursuing and attacking Tutsi refugees”
and the last part of April or possibly in May, Gérard Ntakirutimana was with attackers
in Gitwe Hill where he shot at refugees”!?*. Both findings rested on the testimony
of witness FF.

64. The attack at Murambi Hill was mentioned in one of witness FF’s statements,
which stated :

118 Bisesero indictment, §§4.10-4.16.
19Trjal Judgement, §832 (i) — (X).
120 1pid., §§704, 832 (x).

121 1pid., §§834-835.

122 1pid., §§827-828 (i) — (vi).

123 1pid., §§830-831.

124 1pid., §543.
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“I also saw Dr. Gérard Ntakirutimana many times in May and June of 1994
... On one occasion, I saw him in Murambi driving his car. He was wearing
shorts and a long coat. He parked his car and spent the whole day with the kill-
ers running after the Tutsi and shooting him [sic]. He had a long gun, which he
had in his shoulder”!?.

Regarding the attack at Gitwe, witness FF’s statement states that the witness saw
Gérard Ntakirutimana

“[s]Jometime in June ... at Gitwe primary school. He was on foot with a group
of attackers. I was hiding in the bush near the road near a spring or water. The
Tutsi refugees were on the hill opposite. They called to him, ‘How can you kill
when you are the son of a pastor’ 126,

The Trial Chamber’s findings, including Gérard Ntakirutimana’s attire and the gun
in his shoulder at Murambi, and the refugees’ protest at Gérard Ntakirutimana’s con-
duct at Gitwe, show that the statement refers to the same events as witness FF’s trial
testimony !?7. The Prosecution was therefore aware of significant details regarding this
allegation prior to trial, including the particular locations (Murambi and Gitwe) and
the means with which Gérard Ntakirutimana allegedly committed one of the attacks
(the gun over the shoulder at Murambi). The Prosecution should have included these
facts in the Bisesero Indictment. Failure to do so rendered the indictment defective.

65. The Trial Chamber held that the failure to allege these Murambi and Gitwe
attacks in the indictment was cured. First, the Chamber noted that

“the indictment alleges that attacks were carried out in the area of Bisesero,
wherein Murambi and Gitwe Hills are located, thereby putting the defence on
notice of these allegations™!?8 .

The Trial Chamber also relied on the summary of witness FF’s testimony provided
in Annex B to the Pre-Trial Brief'?. The Prosecution relies on these same arguments
on appeal.

66. In the view of the Appeals Chamber, the allegation in the Bisesero Indictment
that the Appellants participated in attacks “in the area of Bisesero which continued
almost on a daily basis for several months” does not adequately inform them that the
Prosecution intended to charge participation in specific attacks at Murambi or Gitwe.
The Bisesero Indictment states that the area “spans the communes of Gishyita and
Gisovu in Kibuye Prefecture”!30; the Pre-Trail Brief calls it a “vast region with undu-
lating hills and plains”!3!. Where the Prosecution has detailed information regarding
the time and location of particular allegations, Kupreskic does not permit it to limit
its allegations to a “vast region” that spans two communes. Rather, an indictment
must “delve into particulars” where possible!32.

125 Statement of witness FF dated 15 November 1999, p. 7.
126 Ibid.

127 Trial Judgement, §§538-539.

128 1pid., §540.

129 1pid.

130 Bisesero indictment, §4.11.

131 pre-Trial, §19.

132 Kupreskic et al., Appeals judgement, §$98.
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67. The Appeals Chamber notes that the summary of witness FF’s evidence in
Annex B gives more specific information regarding the two allegations than the Bis-
esero Indictment. Regarding the Gitwe attack, the summary states that

“[t]he witness will further testify that she saw Gérard Ntakirutimana in the
company of Ngirunshuti Mathias, head of hospital staff shooting at Tutsi at
Gitwe Hill. The witness will further testify that there were also soldiers, com-
mune policemen and Hutu civilians among the attackers”!33.

The summary also indicates that the witness will testify to

“several attacks between April and June 94 in the hills of Bisesero, including
Rwamakena, Muyira, Murambi and Gitwe Hills where she saw Dr. Gérard
Ntakirutimana™ 134,

Although no specific details are given in the summary about the attack at Murambi,
the summary clearly informed the defence that the Prosecution intended to allege, sup-
ported by witness FF’s testimony that Gérard Ntakirutimana participated in those
attacks. The summary also permitted Gérard Ntakirutimana to prepare his defence by
reference to witness FF’s witness statements, which contained further details regarding
the allegations of attacks at Murambi and Gitwe.

68. For the Appeals Chamber, a problem arises, however, with regard to the timing
of the attacks. The Annex B summary does not provide any time frame for the Gitwe
attack and states only that the Murambi attack took place “between April and June
947, along with several others'3>. Witness FF’s statement does not specify when the
Murambi attack took place, although it immediately follows the allegation that witness
FF

“saw Dr. Gérard Ntakirutimana many times in May and June 1994 while [FF]
was hiding in the hills” 136,

The statement avers that the Gitwe attack occurred “[sJometime in June”!37. More-
over, the statement specifically states that witness FF spent the day of 18 April 1994
at a collegue’s home and did not leave until the evening, after which she went to
her parents’home in Gisovu and then fled into the Bisesero hills where she witnessed
the attacks at issue. Based on the information provided prior to trial, then, Gérard
Ntakirutimana was justified in concluding that the Prosecution’s case was that these
two attacks occurred in May on June 1994, or at the very least after 18 April 1994.

69. At trial, however, witness FF testified that the Murambi attack took place
“before noon” on the “[elighteenth of April 1994”138 and the Gitwe attack “the next
day”!3. The Trial Chamber found that the Murambi attack occurred “around 18 April
1994” and the Gitwe attack

133 Annex B to Pre-Trial Brief, p.4.

134 Ibid.

135 1hid.

136 Statement of witness FF dated 15 November 1999, p. 7.
157 Ibid., p. 7.

138 T 28 September 2001, pp. 53-54.

139 Ibid., pp. 55-36.
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“[t]he following day, on 19 1pril 1994”140, When cross-examined with regard
to the timing of the attacks, witness FF specifically contradicted the mention in
her statement that Gitwe attack took place in June and reaffirmed that both
attacks took place in April 1994”141,

70. In Rutaganda, the Appeals Chamber confronted the situation in which an indict-
ment specifically pleaded that the accused distributed weapons “on or about 6 April
1994”, but the Trial Chamber held that distribution occurred “on 8 and 15 April, and
on or around 24 April 19947142, The Appeals Chamber held that this discrepancy did
not violate the rights of the accused, stating that

“in general, minor differences between the indictment and the evidence pre-
sented at trial are not such as to prevent the Trial Chamber from considering the
indictment in the light of the evidence presented at trial”!43,

In that case, however, the indictment “d[id] not show that the Prosecution necessary
envisaged only a single act of weapons distribution” and the accused had shown no
prejudice due to the variation in the date of the distribution'**. The posture in this
case is different. The Bisesero Indictment did not mention the Murambi or Gitwe
attacks at all, let alone indicate a general date for their occurrence. Moreover, the
information that the Prosecution suggests remedied this defect in the indictment —
Annex B and witness FF’s witness statements- not only reflected that the attacks
occurred in different months, but actually excluded the dates proffered at trial by stat-
ing that the witness was elsewhere on those dates. The defence would have been quite
justified in thinking, based on witness FF’s witness statements, that it did not need
to present an alibi for a Murambi attack on 18 April 1994. Had the Appelants known
of the dates that the Prosecution eventually advanced at trial, they might have chal-
lenged witness FF’s trial testimony by seeking out witness who would support the
testimony given in witness FF’s statement, such as the “Hutu colleague” who wel-
comed witness FF into her home for the day of 18 April, according to the state-
ment !4,

71. The above discussion shown that the Prosecution did not provide clear, con-
sistent or timely information relating to the allegation of these attacks. The Appeals
Chamber finds that the Prosecution has therefore not met its burden of showing that
the defect in the indictment was cured and that no prejudice resulted to the Appellant.
Indeed, given that the information available to the defence in Annex B and witness
FF’s witness statements was inconsistent with the case that the Prosecution presented
at trial, the defence was, in fact, prejudiced by lack of notice. The Trial Chamber

140 Trial Judgement, §§538-539 (citing T. 28 September 2001, pp. 52-60, and T. 1 October
2001, pp. 29-30, 45-48).

4T, 1 October 200, p. 38 (“The attack which was launched against Murambi took place in
April ... As for the atttack on Gitwe, it did not kake place in June either. As far as I recall, it
would have been closer to the month of April. It is possible that that attack took place in May,
but not in June”.).

192 Rutaganda Appeal judgement, §297.

13 Ibid., §302.

144 Ibid., §§304-305.

145 Statement of witness FF dated 15 November 1999, p. 7.
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therefore erred in relying on these findings in convicting Gérard Ntakirutimana of
genocide under the Bisesero Indictment.

b. The allegation that Gérard Ntakirutimana transported attackers in Kidashya Hill
and chased and shot Tutsi refugees in the hills

72. Also relying on trial testimony of witness FF, the Trial Chamber found “that
sometime between April and June 1994, Gérard Ntakirutimana was in Kidashya Hill
transporting armed attackers, and that he participated in chasing and shooting a Tutsi
refugees in the hills”!40, The Trial Chamber acknowledged, and the Prosecution does
not content, that this allegation did not appear in the Bisesero Indictment and was
not mentioned in the Pre-Trial Brief, Annex B thereto, or any of witness FF’s state-
ments 47, Rather,

“[t]he precise reference to Kidashya Hill appeared in witness FF’s testimony
and was not available to the Prosecution before the trial started”!4%,

73. The Trial Chamber held that the defence

“had sufficient notice of the allegation in view of the sheer scale of the kill-
ings in the hills of Bisesero” !4,

The reference to “sheer scale” recalls the statement in Kupreskic that

“there may be instances where the sheer scale of the alleged crimes ‘makes
it impracticable to require a high degree of specificity in such matters as the
identity of the victims and the dates for the commission of crimes” !,

The Kupreskic Appeal judgement elaborated that, in situations in which the crimes
charged involve hundreds of victims, such as where the accused is alleged to have
participated “as a member of an execution squad” or “as a member of a military
force”, the name of the case might excuse the Prosecution from “specify[ing] every
single victim that has been killed or expelled”!>!. This observation allows for the fact
that, in many of the cases before the two International Tribunals, the number of indi-
vidual victims is so high that identifying all of them and pleading their identities is
effectively impossible. The inability to identify victims is reconcilable with the right
of accused to know the material facts of the charges against him because, in such
circumstances, the accused’s ability to prepare an effective defence to the charges
does not depend on known the identity of every single alleged victim.

74. The Appeals Chamber recalls that the situation is different, however, when the
Prosecution seeks to prove that the accused personally killed or harmed a particular
individual. Proof of a criminal act against a named or otherwise identified individual
can be a significant boost to the Prosecution’s case; in addition to showing that the
accused committed one crime, it can support the inference that the accused was pre-
pared to do likewise to other unidentifiable victims and had the requisite mens rea
to support a conviction. As a consequence, the Prosecution cannot simultaneously

146 Trial Judgement, §586, see also ibid., 832 (vi).

147 Ibid., §583.

148 Ibid.

149 Ibid.

150 Kupreskic et al., Appeal judgement, §89 (quoting Kvocko Decision of 12 April 1999, §17).
151 1bid., §90.
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argue that the accused killed named individual yet claim that the “sheer scale” of the
crime made it impossible to identify that individual in the indictment. Quite the
contrary : the Prosecution’s obligation to provide particulars in the indictment is at
its highest when it seeks to prove that the accused killed or harmed a specific indi-
vidual 152,

75. Kupreskic did not expressly address the application of its “sheer scale” pro-
nouncement to material facts regarding the location of crimes. There may well be sit-
uation in which the specific location of criminal activities cannot be listed, such as
where the accused is charged as having effective control over several armed groups
that committed crimes in numerous locations. In cases concerning physical acts of
violence perpetrated by the accused personally, however, location can be very impor-
tant. If nothing else, notice of the alleged location of the charged activity permits the
defence to focus its investigation on that area. When the Prosecution seeks to prove
that the accused committed an act at a specified location, it cannot simultaneously
claim that it is impracticable to specify that location in advance.

76. In this case, the Prosecution specifically sought to show, through the evidence
of witness FF, that Gérard Ntakirutimana participated in an attack at Kidashya Hill.
Witness FF’s identification of that location itself refutes the argument that identifying
it was somehow “impracticable”. The “sheer scale” discussion in Kupreskic therefore
does not apply here.

77. Rather, the Appeals Chamber considers that the Kidashya finding falls into a
different category of allegations mentioned in Kupreskic, namely those which were
not pled in the indictment “because the necessary information [was] not in the Pros-
ecution’s possession”!33. Although the evidence at trial sometimes turns out to be dif-
ferent from the Prosecution’s expectations, the accused are generally entitled to pro-
ceed on the basis that the material facts disclosed to them are “exhaustive in nature”
unless and “until given sufficient notice that evidence will be led of additional inci-
dents”1>*. Given that “the Prosecution is expected to know its case before it goes to
trial”, the question is whether it was fair to the Appellant to be tried and convicted
based on an allegation as to which neither he nor the Prosecution had actual or spe-
cific notice'>. On this question, as on the question of whether communications of
information sufficed to cure an indictment defect, the Prosecution bears the burden
of demonstrating that the new incidents that became known at trial caused no preju-
dice to the Appellant.

78. The Prosecution relies on three arguments : first, that the new allegation did
not change the Prosecution’s case fundamentally; second, that the Appellants did not
complain of the novelty of the allegation during trial; and third, that the Appellants
have failed to show any prejudice. The second and third arguments have already been
dealt with : the Trial Chamber considered that the argument was properly raised and,
where the error was not waived by the Appellants, the burden of showing that the
error in the indictment was harmless falls on the Prosecution. The first argument sug-

152 Ibid., §89.

133 Ibid., §92.

154 Prosecutor v. Radoslav Brdanin and Momir Talic, Case n° IT-99-36-PT, Decision on form
of further amended indictment and Prosecution application to amend, 26 June 2001, §63.

155 Kupreskic et al.; Appeal judgement, §92.
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gests that the Prosecution may obtain a conviction at trial based on evidence of acts
neither party was aware would be part of the case, as long as the acts are generally
consistent with the overall theme of the Prosecution case and do not “fundamentally”
change it. Such a rule would reward the pleading of broad generalities and encourage
the Prosecution to avoid narrowing its case t conform to the evidence it knows it can
prove, in order to leave open the possibility of benefiting from testimony of criminal
acts disclosed for the first time on the stand. The Appeals Chamber holds that this
procedure cannot be reconciled with an accused’s right to be informed of the nature
and cause of the charge against him. Moreover, the Appeals Chamber cannot accept
the Prosecution’s argument that it was not possible to particularise the exact site of
each attack because they were so numerous and occurred almost daily!3®. In the
present situation, witness FF’s witness statements mentioned alleged participation by
Gérard Ntakirutimana in the attacks in Bisesero. The Prosecution thus had ample
opportunity to obtain more specific information from the witness prior to trial.

79. The Prosecution has accordingly not shown that the witness-stand revelation of
an attack at Kidashya Hill was fair to the Appellants. The Trial Chamber erred in
basing a conviction on that material fact.

c. The allegation that Gérard Ntakirutimana shot at refugees at Mutiti Hill.

80. Witness FF also testified, and the Trial Chamber found, that Gérard Ntakiruti-
mana participated in an attack at Mutiti Hill, where he shot at refugees!>’. The Mutiti
allegation is not mentioned in the Bisesero Indictment, thereby rendering the indict-
ment defective, and like the allegation regarding Kidashya Hill, is not mentioned in
the Pre-Trial Brief, Annex B thereto, or any statement of witness FF.

81. The Trial Chamber found that there was “no issue of a lack of notice to the
defence” because the Bisesero Indictment generally alleged attacks in the area of Bis-
esero, where Mutiti Hill is located, and because witness FF’s statements indicated that
she saw Gérard Ntakirutimana participate in attacks “in the hills of Bisesero, including
Rwakamena, Muyira, Murambi and Gitwe hills”'>8. As discussed above, the general
allegation of attacks in Bisesero does not clearly inform the Appellant that the Pros-
ecution will present evidence of an attack at a specific location such as Mutiti. The
same is true of witness FF’s witness statements, which do not mention Mutiti. For
the reasons discussed above, the Trial Chamber erred in basing a conviction on the
Mutiti Hill attack.

d. The allegation that Gérard Ntakirutimana headed a group of armed attackers at
Muyira Hill and shot at Tutsi refugees in June 1994

82. Relying on testimony of witness HH, the Trial Chamber found that

“one day in June 1994, Gérard Ntakirutimana headed a group of armed attack-
ers at Muyira Hill. He carried a gun and shot at Tutsi refugees”!.

156 Prosecution response, §2.6.

157 Trial Judgement, §§674, 832 (ix).
158 1pid., §674.

159 1pid., §668; see also id., §832 (viii).
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The Prosecution was clearly in a position to specify this allegation in the Bisesero
Indictment; it was mentioned in the Prosecution’s opening statement, which argued
that

“[t]he evidence will prove that Elizaphan and Gérard Ntakirutimana caused the
death of Tutsi at Mugonero complex and at numerous places in Bisesero includ-
ing Muyira, Murambi, Gisoro and Gitwe hills”1%0,

The Muyira allegation should have been pleaded in the indictment, and failure to
do so rendered the indictment defective.

83. The Trial Chamber found, however, that Annex B to the Pre-Trial Brief, when
viewed in conjunction with a witness statement of witness HH, provided sufficient
notice of this allegation. Annex B states that

“[iln May 1994 [HH] fled to Bisesero where he saw that Dr. Gérard Ntakiru-
timana ... formed part of the contingent of attackers who attacked them almost
daily between then and June 94. He observed them from various hills and other
locations in the Bisesero area”!6!,

The Trial Chamber also observed that

“ witness HH’s reconfirmation statement of 25 July 2001, which was disclosed
to the defence on 14 September 2001, specifically refers to witness HH’s obser-
vation of Gérard Ntakirutimana ‘attacking us with a rifle’ at Muyira Hill, ‘at
some stage’” 102,

84. Although the “reconfirmation statement” did provide clear and consistent infor-
mation that Gérard Ntakirutimana would face allegations regarding an attack at
Muyira Hill, it cannot be said that such information came in a timely fashion. The
Trial Chamber’s summary states that it was not disclosed to the Appellants until
14 September 2001, four days before the beginning of trial and eleven days before
witness HH began testifying. There is no explanation for the delay in disclosing this
statement, particularly given that it was signed over seven weeks earlier on 25 July
2001. The Prosecution cannot wait until four days before trial to give clear notice
that it will pursue an additional allegation of personal physical wrongdoing.

85. The Appeals Chamber therefore concludes that the error in the Bisesero Indict-
ment regarding the attack at Muyira Hill in June 1994 was not cured by subsequent
information. The Trial Chamber therefore erred in relying on this allegation to convict
Gérard Ntakirutimana.

e. The allegation that Gérard Ntakirutimana took part in an attack on refugees at
Muyira Hill in mid-May 1994

86. Relying on the testimony of witness GG, the Trial Chamber found that

“[s]Jometime in mid-May 1994, at Muyira Hill, Gérard Ntakirutimana took part
in an attack on Tutsi refugees”!3.

10T, 18 September 2001, p. 33, cited in Trial Judgement, §633.
161 Annex B to Pre-Trial Brief, p. 6.

162 Trial Judgement, §665; see also id., §633.

163 1pid., §832 (v); see also id., §635.
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There is no suggestion that the Prosecution could not have included this allegation
in the Bisesero Indictment, and the indictment is defective due to the omission. More-
over, the details of this attack are not specifically set out in the Pre-Trial Brief, in
Annex B thereto, or in any of GG’s witness statements.

87. The Trial Chamber found, however, that sufficient notice was given that the
Prosecution would charge Gérard Ntakirutimana with an attack at Muyira Hill through
the “reconfirmation statement” of witness HH dated 25 July 2001. As stated above,
however, that statement was disclosed to the defence too late for it to be considered
as “timely” information regarding the nature of the Prosecution’s case. Since HH’s
statement did not provide adequate notice of the allegation for a Muyira Hill attack
in June testified to by witness HH, it no more provides adequate notice of an alle-
gation of a separate Muyira Hill attack in mid-May testified to by witness GG.

88. The Appeals Chamber considers therefore that the failure of the Bisesero Indict-
ment to plead an attack at Muyira Hill in mid-May was not cured. The Trial Chamber
erred in placing weight on this allegation in convicting Gérard Ntakirutimana.

f. The allegation that Gérard Ntakirutimana participated in an attack against Tutsi
refugees at Muyira Hill on 13 May 1994 and shot and killed the wife of Nzamwita

89. Based on the testimony of witness YY, the Trial Chamber found that Gérard
Ntakirutimana “participated in the attack aginst Tutsi refugees at Muyira Hill on 13
May 1994 and that he shot and killed the wife of one Nzmwita, a tutsi civilian”!%4,
As stated above, attacks at Muyira Hill were not specifically mentioned in the indict-
ment, nor was the allegation that Gérard Ntakirutimana personally murdered an indi-
vidual identifiable as “the wife of one Nzamwita”. The indictment is defective due
to the omissions.

90. In determining that the failure to plead these allegations specifically had been
cured, the Trial Chamber relied on its prior finding that “the defence received suffi-
cient notice that they would have to meet allegations relating to both accused’s par-
ticipation in attacks against Tutsi refugees at Muyira Hill”'%. For these reasons biven
above, the Appeals Chamber finds that this conclusion was erroneous.

91. Consequently, the Appeals Chamber finds that the Trial Chamber erred in rest-
ing a conviction on the allegation of an attack at Muyira Hill on 13 May 1994 and
on the allegation that Gérard Ntakirutimana shot and killed the wife of Nzamwita.

g. The allegation that Gérard Ntakirutimana participated in an attack at Gitwe Hill
at the end of April or beginning May 1994 and that he shot and killed one Esdras

92. The Trial Chamber held that Gérard Ntakirutimana participated in an attack at
Gitwe Hill, near Gitwe primary school, at the end of April or the beginning of May
1994, and that he killed a person named “Esdras” during that attack!'®®. This finding
was based on evidence of witness HH'%.

164 1pid., §642; see also id., §832 (iv).
165 1pid., §640.

166 1pid., §$832 (iii).

167 1pid., §§552-559.
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93. Although the allegation of a Gitwe attack was not included in the indictment,
the Trial Chamber found that the Appellants were sufficiently informed that the Pros-
ecution would allege an attack at Gitwe Hill by Annex B to the Pre-Trial Brief, in
combination with the witness statement of witness HH. Annex B states that witness
HH would testify that Gérard Ntakirutimana “formed part of the contingent of attack-
ers who attacked ... almost daily between [May 1994] and June 94” in the Bisesero
area!%, Witness HH’s prior statement contains a detailed description of an attack at
Gitwe, which specifies that Gérard Ntakirutimana “still with gun in hand” was one
of the attackers who pursued refugees who had fled to “the colline [hill] of Gitwe” 1.
The statement adds that “Doctor Gérard Ntakirutimana was among the persons who
chased after us to kill us”!7%, The Trial Chamber concluded that this statement, togeth-
er with the specific indication in Annex B that witness HH would testify to attacks
in Bisesero, adequately informed the defence that the Prosecution intended to prove
that Gérard Ntakirutimana participated in the attack at Gitwe Hill.

94. In light of the principles discussed above, the Trial Chamber’s conclusion was
correct. Although the allegation of an attack at Gitwe Hill could and should have been
specifically pleaded in the indictment, the defence was subsequently informed in clear,
consistent, and timely manner that it had to defend against this allegation.

95. In the view of the Appeals Chamber, the allegation regarding Esdras, however,
is different matter. Witness HH’s statement does not name any particular murder vic-
tim. The Trial Chamber found that “[t]is information was not available to the Pros-
ecution before the witness gave his testimony”!7!. The Trial Chamber concluded that

“this is an example of a situation where the sheer scale of the alleged crimes
makes it impracticable to require a high degree of specificity in such matters as
the identity of victims and the dates of the commission of the crime”!72,

96. As discussed above, however, the “sheer scale” discussion in Kupreskic does
not apply to situations in which the Prosecution contends that the accused personally
killed a specific, identifiable person. The “sheer scale” exception allows the pleading
of charges without the names of victims in situations where it would be impracticable
to identify them. In this situation, it was clearly practicable to identify Esdras a
victim; he was so identified as witness at trial. Rather, as with the allegation regard-
ing Kidashya Hill, this is a situation in which the Prosecution did not possess the
relevant information until witness HH took the stand.

97. The question, then, is whether it was fair to require Gérard Ntakirutimana to
defend against the charge of murdering Esdras without any prior notice. Gérard
Ntakirutimana argues in this regard that the revelation of Esdras’s name and identity
at trial made it impossible for the defence to determine who Esdras was and if he
was in fact dead!”>. The Prosecution relies on the same arguments it submitted with

168 Annex B to Pre-Trial Brief, p. 6.

169 Statement of witness HH dated 2 April 1996, p. 3.
170 1pbid.

71 Trial Judgement, §558.

172 Ibid.

173 Appeal brief (G. Ntakirutimana), §21.a.
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relation to Kidashya Hill, and adds that the defence “failed to demonstrate that they
ever tried” to investigate Esdras’s death!74.

98. The suggestion that the defence must show that it attempted to investigate
Esdras’s death in order to avoid criminal liability on an allegation that first appeared
at trial misstates the law. As stated in connection with Kidashya Hill, the burden of
showing that the indictment’s failure to plead a material fact was harmless, assuming
the error is not waived, belongs to the Prosecution. The remaining Prosecution argu-
ments have been addressed in connection with the discussion of Kidashya Hill.

99. The Appeals Chamber considers therefore that the Trial Chamber erred in con-
cluding that convictions could be based on the uncharged killing of Esdras. However,
it did not err in finding that the Appellants had sufficient notice that Gérard Ntakiru-
timana would be charged with participation in an attack at Gitwe Hill where he pur-
sued and shot at Tutsi refugees.

h. The allegation that Gérard Ntakirutimana participated in an attack at Mubuga Pri-
mary School in June 1994

100. Relying on testimony of witness SS, the Trial Chamber found that “Gérard
Ntakirutimana participated in an attack at Mubuga Primary School in June 1994 and
shot at Tutsi refugees”!”. This allegation was not included in the Bisesero Indictment.

101. The Trial Chamber concluded that sufficient information was given regarding
this allegation due to the summary of witness SS’s testimony in Annex B to the Pre-
Trial Brief and one of SS’s prior witness statements, which was disclosed on 7 Feb-
ruary 2001; In the view of the Appeals Chamber, this conclusion was correct. Annex
B informed the Appellants that witness SS “will further testify that he saw Dr. Gérard
Ntakirutimana again after the attack at Mugonero complex, attacking Tutsis hiding in
Mubuga in Bisesero area”!7%, The witness statement adds even more information, spe-
cifically stating that Gérard Ntakirutimana was ‘“shooting at the people hiding in the
school”!”7. Although the statement identifies the location as “Mu Mubuga”, the ref-
erence to “Mubuga in Bisesero area” in Annex B makes clear the nature of the Pros-
ecution’s allegation.

102. The Appeals Chamber considers that the Trial Chamber therefore did not err
in finding that the failure to plead this allegation in the indictment was cured by sub-
sequent information communicated to the defence.

174 Prosecution response, §2.29.

175 Trial Judgement, §628; see also id. 832 (vii).

176 Annex B to Pre-Trial Brief, p. 14.

177 Statement of witness SS dated 18 December 2000, p. 5 (“I saw Dr. Gérard Ntakirutimana
once again after the attack at Mugonero complex, when he was attacking the hiding tutsis at Mu
Mubunga in Bisesero area. At that time, I was hiding in that area and I saw him chasing the
fleeing people with his gun. I was hiding around 40 m away from Mu Mubunga primary school
where tutsi wer hiding. From there, I saw him shooting at the people hiding in the school and
when people started running here and there, he was running after them and shooting at them”.)
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i. The allegation that Elizaphan Ntakirutimana transported armed attackers chasing
Tutsi survivors at Murambi Hill

103. Also relying on witness SS, the Trial Chamber found that

“one day in May or June 1994, Elizaphan Ntakirutimana transported armed
attackers who were chasing Tutsi survivors at Murambi Hill”!78,

This allegation does not appear in the Bisesero Indictment.

104. As with the allegation of Gérard Ntakirutimana’s participation in the attack at
Mubuga school, the Trial Chamber held that the summary of witness SS’s testimony
in Annex B to the Pre-Trial Brief and witness SS’s prior witness statement provided
sufficient information regarding the Prosecution’s intent to advance this allegation at
trial 7. The Appeals Chamber agrees. Annex B announced that witness SS would tes-
tify “that he field to Bisesero and then Gitwe where he saw Pastor Elizaphan Ntakiru-
timana between Gitwe and Ngoma, near Murambi. The Pastor was with about twenty-
five people who were armed. They chased the witness and others, firing at them” 8,
Witness SS’s statement, in turn, contains the following information :

“I saw Pastor Elizaphan Ntakirutimana between Gitwe and Ngoma near to
Murambi. I saw him in a Hilux single cabin vehicle. I saw him through window
[sic] but after that I fled away and then I saw him from a distance. The vehicle
stopped and the Pastor Elizaphan Ntakirutimana came out of the vehicle. He was
with 25-30 people, some of whom came walking and few in his vehicle. Those
people started chasing me. The people running behind us were chanting that Pas-
tor Elizaphan Ntakirutimana told them that [sic] ‘Gold told me that you should
kill and finish all tutsis’[sic]”!8..

Annex B, together with the added detail regarding the attack in SS’s witness state-

ment, clearly informed the accused that the Prosecution would present evidence of the
Murambi attack.

105. The Trial Chamber therefore committed no error in concluding that the Bisesero
Indictment’s failure to allege Elizaphan Ntakirutimana’s transportation of attackers in the
Murambi attack was cured by subsequent information communicated to the accused.

j- The allegation that Elizaphan Ntakirutimana transported attackers and pointed out
fleeing refugees in Nyarutovu cellule.

106. Based on the evidence of witness CC, the Trial Chamber held that
“Elizaphan Ntakirutimana brought armed attackers in the rear hold of his vehi-
cle to Nyarutovu Hill one day in the middle of May 1994~
and that

“at this occasion, Elizaphan Ntakirutimana pointed out the fleeing refugees to
the attackers who then chased these refugees”!%2.

178 Trial Judgement, §§579, 828 (v).

179 1pid., §576.

180 Annex B to Pre-Trial Brief, p. 14.

181 Statement of witness SS dated 18 December 2000, p. 5.
182 Trial Judgement, §594; see also id., §828 (ii).
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These allegations were omitted from the Bisesero Indictment.

107. The Trial Chamber concluded that Annex B of the Pre-Trial Brief and the
prior statement of witness CC, disclosed on 29 August 2000, sufficient to inform the
defence of this allegation'3. This conclusion was correct. The Trial Chamber’s find-
ings make clear that the finding of an attack at Nyarutovu rests on evidence of an
attack in that region near the road between Gishyita and Gisovu!®4. The summary of
witness CC’s evidence in Annex B to the Pre-Trial Brief states that witness CC would
testify that

“he saw the Pastor [Elizaphan Ntakirutimana] on the road between Gishyita
and Gisovu in his white Toyota pick-up. In the car were armed civilians. When
the car stopped the Pastor and the attackers disembarked. The Pastor pointed out
groups of Tutsi refugees to the attackers. The attackers went to the said refugees
and killed them”!8,

Witness CC’s statement expands on these allegations :

“I saw [Elizaphan Ntakirutimana] on the road between Gishyita and Gisovu.
I think it was somewhere in the middle of the events. I saw him in his car. It
was a Toyota pick-up. The colour of the car was white. I saw that the Pastor
drove the car by himself. There were armed civilians on the car of the Pastor.
I saw that some of those civilians were armed with guns. Because the Pastor was
in the car, I couldn’t see, if carried a gun. The civilians were dressed in civilian
clothes. I saw that the Pastor stopped the car. At that time the distance between
the car of the Pastor and me was about 100-150 meters. I was standing on the
sleep [sic] of mountain, so I could see the Pastor and his car with the armed
civilians, very clear. As soon the Pastor stopped the car, I saw that the armed
civilians got out of the car. Also the Pastor got out of the car. I saw him very
clearly. I saw him pointing out groups of Tutsis to the attackers. As soon as he
pointed them out, the attackers started to attack them. They killed the Tutsis with
guns, machetes and clubs” 18,

108. The details in Annex B and the statement of witness CC notified the defence
that the Prosecution would allege that Elizaphan Ntakirutimana transported attackers
and pointed out Tutsi refugees near the Gisyita-Gisovu road. The Trial Chamber there-
fore committed no error in concluding that the Bisesero Indictment’s failure to allege
these facts was cured.

k. The allegations that Elizaphan Ntakirutimana participated in a convoy of vehicles
carrying attackers to Kabatwa Hill and that he pointed out Tutsi refugees at neigh-
bouring Gitwa Hill

109. Relying on evidence of witness KK, the Trial Chamber found that

“Elizaphan Ntakirutimana participated in a convoy of vehicles carrying armed
attackers to Kabatwa Hill at the en of May 1994, and that, later on that day, at

183 1pid., §590.

184 1pid., $§589, 591.

185 Annex B to Pre-Trial Brief, p. 2.

186 Statement of witness CC dated 13 June 1996, p. 4.
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neighbouring Gitwa Hill, he pointed out the whereabouts of Tutsi refugees to
attackers who attacked the refugees causing injury to witness KK”187,

These allegations do not appear in the Bisesero Indictment.

110. Annex B to the Pre-Trial Brief does not clearly mention these allegations,
although it does state that witness KK would testify that he “saw pastor Ntakiruti-
mana... at the hills, in the company of attackers, almost daily”'®8, The Trial Chamber
noted, albeit in a different part of the judgement, that witness KK’s witness statement
“contains an explicit reference to an event at Kabatwa Hill”!®. This reference, how-
ever, appears to refer to an attack!°. The statement does mention another attack that
is very similar in its distinguishing characteristics to the attack that the Trial Chamber
found occurred at Kabatwa Hill “at the end of May 1994”1°; it mentions that Eliza-
phan Ntakirutimana stood near his car while the attack progressed, that Interahamwe
harvested peas and loaded them into Elizaphan Ntakirutimana’s vehicle, and that wit-
ness KK himself was seriously wounded by shrapnel from a grenade. However, the
statement describes this event as occurring “around the 4" May 1994 at two unspec-
ified hills in Bisesero!%2. Finally, although witness KK testified, and the Trial Cham-
ber found, that Elizaphan Ntakirutimana had directed the attackers to run after and
attack the group of refugees of which witness KK was a part, the statement attributes
this other attacks, not to Elizaphan Ntakirutimana!®3,

111. Annex B and the statement of witness KK therefore provided sufficient notice
that Elizaphan Ntakirutimana would be charged with liability for presence at an attack
during which he stood near his car while peas were loaded into it and during which
witness KK was wounded by grenade shrapnel. The information available to the
Appellants before trial, however, provides no notice of the location of the event, con-
tained a date that the Trial Chamber found was inaccurate, and did not allege that
Elizaphan Ntakirutimana had pointed out refugees to attackers during the event. On
the other hand, it appears that witness KK’s identification of the location and date of
the attack and his allegation that Elizaphan Ntakirutimana directed the attackers were
not available to the Prosecution before trial. The question, therefore, is whether it was
fair to Elizaphan Ntakirutimana to convict him for this attack given that neither he
nor the Prosecution had notice of the correct date or precise location of its occurrence
or of a key element of Elizaphan Ntakirutimana’s alleged participation.

112. As was discussed in relation to the Kidashya Hill allegation, in circumstances
where the Prosecution relies on material facts that were revealed for the first time at
trial, the Prosecution bears the burden of showing that there was no unfairness to the
accused. The Prosecution does not advance any arguments in this regard other than
those already addressed in connection with Kidashya Hill. The Appeals Chamber
therefore concluded that the Prosecution has not carried the burden of showing that

187 Trial Judgement, §607.

188 Annex B to Pre-Trial Brief, p. 8.

189 Trial Judgement, §547.

190 Statement of witness KK dated 8 December 1999, p. 9.

191 Trial Judgement, §607.

192 Statement of witness KK dated 8 December 1999, p. 10.

193 Ibid., (“On the hill opposite there was another group of attackers. They saw us and shouted,
‘catch them, catch them’. Then a group of military came downhill after us”.).
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no unfairness resulted from the conviction of Elizaphan Ntakirutimana on the basis
of an attack the material facts of which were first revealed at trial The Trial Chamber
should not have based its conviction of Elizaphan Ntakirutimana on these allegations.

113. On the basis of evidence of witness GG, the Trial Chamber found that Eliza-
phan Ntakirutimana
“was present in the midst of the killing of Tutsi at Mubuga in mid-May, that
he was in his vehicle transporting armed attackers as part of a convoy which
included two buses, all carrying armed attackers”!%4,

The Trial Chamber noted that these allegations were not specifically mentioned in
the Bisesero Indictment, the Pre-Trial Brief, Annex B thereto, or any of witness GG’s
witness statements!®>. The best information provided to the defence regarding this
allegation was the statement in Annex B to the Pre-Trial Brief that witness GG

“often saw Pastor Ntakirutimana, Dr. Gérard Ntakirutimana, and the Prefect in
Mumubuga [sic] between April and June 1994719,

114. The Appeals Chamber notes that the Trial Chamber judgement does not clearly
state why it considered that the Appellants had sufficient notice of this allegation. The
Prosecution’s only argument in this regard is that the witness statement of a different
witness, witness CC, put Elizaphan Ntakirutimana on notice that he “would be
charged with several incidents of transporting attackers”!'®’. Yet the Prosecution does
not argue, and the Trial Chamber did not find, that the specific information that sur-
faced at trial regarding the date, location, and specific involvemebt of Elizaphan
Ntakirutimana in the Mubuga attack was not available to the Prosecution beforehand.
Indead, the fact that the Prosecution was able to include in Annex B an allegation
that witness GG saw Elizaphan Ntakirutimana at “Mumubuga” suggests that it pos-
sessed more information than was included in witness GG’s or CC’s witness state-
ments, which do not mention Mubuga or “Mumubuga” at all. The lone statement in
Annex B, unsupported by any witness statement, that witness GG saw Elizaphan
Ntakirutimana at “Mumubuga” is not the type of “clear” information regarding the
Prosecution’s case that Kupreskic holds is essential to cure an indictment’s failure to
plead material facts.

115. The Appeals Chamber finds that the Trial Chamber therefore erred in convict-

ing Elizaphan Ntakirutimana based on his alleged presence at and transportation of
attackers to an attack at Mubuga.

m. The allegation that Elizaphan Ntakirutimana was part of a convoy including
attackers at Ku Cyapa

116. Relying on witness SS, the Trial Chamber found that
“one day in May or June [Elizaphan Ntakirutimana] was seen arriving at Ku
Cyapa in a vehicle followed by two buses of attackers”
and that he

194 Trial Judgement, §614; see also id., 828 (iv).
195 1pid., §613.

19 Annex B to Pre-Trial Brief, p. 5.

197 Prosecution response, Annex A, Row 14.
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“was part of a convoy which included attackers”, who that day “participated
in the killing of a large number of Tutsi”!%3.

This allegation is lacking from the Bisesero Indictment and its omission renders the
indictment defective.

117. Annex B to the Pre-Trial Brief contains a brief description of this event in
the summary of witness SS’s testimony :

“A few days later [after the Murambi Hill attack] the witness saw Pastor Eliza-

phan Ntakirutimana again. The witness also saw the vehicle of Ruzindana in the
»199
area” '™,

Witness SS’s witness statement, however, contains more detail, notably the
location :

“After [the Murambi Hill attack] again after a few days, when I saw crossing
the road at Cyapa while I was going to Muyira, a small place in Bisesero area,
I saw the Pastor Elizaphan Ntakirutimana going in his vehicle. There were many
vehicles, even buses moving in Bisesero area but I could come across the vehicle
of Pastor Elizaphan Ntakirutimana while crossing the road and fleeting to hide
myself. That moment, I also noticed the vehicle of Ruzindana in the area”2%.

118. The Appeals Chamber note that neither witness SS’s statement not Annex B
specifically states that “there was a wide-scale attack at Ku Cyapa” or that the buses
travelling with the Appellant were “a convoy which included attackers” who then
killed “a large number of Tutsi”20!. However, from the context of both the witness
statement, which describes several attacks in which Elizaphan Ntakirutimana allegedly
participated, and Annex B, which summarizes evidence of attacks in Bisesero, the wit-
ness statement’s reference to the vehicles of Elizaphan Ntakirutimana and Ruzindana
in connection with an “incident at Cyapa”?’?, and Annex B’s inclusion of it in its
summary of facts to be proven at trial, makes clear that the Prosecution intended to
present witness SS as a witness to Elizaphan Ntakirutimana’s presence at Ku Cyapa,
with a number of other vehicles carrying attackers. The difference between “Cyapa”
and “Ku Cyapa” does not appear to be material.

119. The Appeals Chamber therefore finds that the failure in the Bisesero Indict-
ment to allege with specificity that Elizaphan Ntakirutimana was in a convoy which
included attackers was cured by subsequent information communicated to the defence.

120. In relation to the fact that these same attackers were subsequently involved
in attacks against Tutsi at Ku Cyapa, the Appeals Chamber considers that the failure
to plead this with specificity in the Bisesero Indictment was not cured by the infor-
mation contained in the witness statement and Pre-Trial Brief. That being said, the
Appeals Chamber notes that, although the Trial Chamber concluded that these attack-
ers subsequently killed Tutsi at Ku Cyapa, it did not rely on these findings in con-
victing Elizaphan Ntakirutimana®®. Thus no prejudice resulted from the error.

198 Trial Judgement, §661; see also id., §828 (vi).

199 Annex b to Pre-Trial Brief, p. 14.

200 Statement of witness SS dated 18 December 2000, p. 5.
201 Trial Judgement, §661.

202 Statement of witness SS dated 18 December 2000, p. 5.
203 Trial Judgement, §828 (vi).
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n. Challenges to allegations that did not support convictions

121. The Appellants assert that the Bisesero Indictment failed to plead facts did
not constitute “criminal conduct for which [the accused were] convicted”2%4, but rather
were used only as evidence supporting convictions for other criminal acts in Bisesero
area. This category includes the allegation that Gérard Ntakirutimana attended plan-
ning meetings in Kibuye??®> and the allegation that Elizaphan Ntakirutimana was
present in the company of assailants during an attack at Gitwa cellule in the second
half of May 199429, Because the Trial Chamber did not find the Appellants crimi-
nally responsible for these acts or based convictions thereon, they were not “material
fact” the absence of which from the Bisesero Indictment would render the pleading
defective. Accordingly, the Appellants’ argument with respect to these facts need not
be addressed because, even if successful, it would not state an error of law invalidate
the decision of the Trial Chamber?’.

0. Ambiguity regarding number of attacks

122. Gérard Ntakirutimana finally argues that allegations and testimony regarding
attacks at Mubuga and Muyira Hill were fatally defective because it was not clear
whether the allegations related to a single attack or several separate attacks?®®. Gérard
Ntakirutimana argues that the Prosecution did not make its case clear in this regard,
even at trial, and that it was left to the Trial Chamber to decide whether there was
only one attack at Mubuga witnessed by witnesses GG, SS, and HH?® or three sep-
arate attacks witnessed by each. Likewise, it was not clear whether the Prosecution
was alleging five attacks at Muyira Hill and nearby Ku Cyapa witnessed by witnesses
GG, YY, I1?'9, SS, and HH, or one single attack witnessed by all five. Gérard Ntakiru-
timana argues that, as a result of this imprecision, the defence “did not know the case
it had to meet until the judgement was received”?!!.

123. The Prosecution does not appear to dispute Gérard Ntakirutimana’s argument
that the Prosecution case was not clarified until the Trial Chamber decided to treat
the witnesses as testifying to separate events. The Trial judgement appears to bear
out Gérard Ntakirutimana’s argument that it was the Trial Chamber that finally decid-
ed, based on variation between the testimony of the witnesses, to treat each one as
testifying about separate events?!2,

124. The Appeals Chamber recalls that it is, of course, incumbent on the Prosecu-
tion to be as clear as possible about the factual allegations it intends to prove at trial.
However, in this case, it was clear from the beginning that the Prosecution ‘s case

204 Kupreskic et al. Appeal judegement, §79.

205 Trial Judgement, §720.

206 1pid., §§595-598.

207See Statute, art. 24 (1) (a).

208 Appeal Brief (G. Ntakirutimana), §§19, 21.c.

209 The Trial Chamber did not rely on the testimony of witness HH regarding Mubuga in con-
victing either Appelant.

210The Trial Chamber did not rely on the testimony of witness II regarding Muyira in con-
victing either Appellant.

211 Appeal Brief (G. Ntakirutimana), §19.

212Trial Judgement, §§611, 635.
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regarding Bisesero was that convoys of attackers, including the two Appellants, went
to Bisesero to attack Tutsi civilians “almost on a daily basis for several months”?2!3,
The Prosecution at no point indicated that it planned to treat any two witnesses as
corroborating each other on aspecific fact. Gérard Ntakirutimana does not point to any
such indication by the Prosecution, nor does he show that he was misled into believ-
ing that the witnesses who testified to attacks at Mubuga or at Muyira were testifying
to anything other than separate attacks. The Prosecution also points out that counsel
for the defence appear to have proceeded on the assumption that each witness testified
to an independent occurrence, in that they challenged the credibility of each witness
individually. The Appeals Chamber notes that Gérard Ntakirutimana does not indicate
how the defence could have been informed that the Mubuga and Muyira witnesses
were testifying to separate attacks, as the Trial Chamber found. In these circumstanc-
es, the Appeals Chamber considers that the Prosecution has shown that any uncer-
tainty regarding whether it was charging single or several attacks at Mubuga and
Muyira did not result in any unfairness the accused.

p. Concluding remark

125. It is evidence from the foregoing analysis that the indictments in this case
failed to allege a number of material facts for which the Appellants were tried and
convicted. The Appeals Chamber, having accepted many of the Appellant’s complaints
of a lack of notice resulting in prejudice, stresses to the Prosecution that the practice
of failing to allege known material facts in an indictment is unacceptable and that it
is only in exceptionnel cases that such a failure can be remedied, for instance, “if
the Prosecution provides the charges against him or her’?!4, The Appeals Chamber
emphasises that, when material facts are unknown at the time of the initial indictment,
the Prosecution should make efforts to ascertain these important details through fur-
ther investigation and seek to amend the indictment at the earliest opportunity.

2. The burden of proof

126. Gérard Ntakirutimana contends that the Trial Chamber made various errors in
assessing the evidence that amounted to errors of law in the application of the burden
of proof.

(a) Assessing the detention of witness OO

127. Gérard Ntakirutimana contends that the Trial Chamber erred in refusing to
draw an adverse inference against a Prosecution witness, witness OO, who was being
detained in Rwanda at the time. Gérard Ntakirutimana claims that the Trial Chamber
gave witness OO “the benefit of the doubt”?!, contrary to the requirement that the
Prosecution prove its case beyond a reasonable doubt, due to the following sentence
in the judgement :

213 Bisesero indictment, §4.13.
214 Kupreskic et al., Appeal judgement, §114.
215 Appeal Brief (G. Ntakirutimana), §27.
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“Given the presumption of innocence enjoyed by a detained person awaiting
trial, the Chamber will not draw any adverse inference against witness OO an
account of his status as a detainee”?©,

128. The Appeals Chamber notes that it is not clear from the Trial judgement why
the Trial Chamber invoked the presumption of innocence in this context. The most
likely reading is that it was resolving a dispute between the parties as to whether wit-
ness OO was detained because he had been sentenced to prison for committing a
crime, as the Appellants argued, or whether he was “detained awaiting trial”2!”. The
Trial Chamber stated that the evidence showed that witness OO was awaiting trial
for “having kept people in [his] home who subsequently died” and for “giving a pistol
to a young man who was a civilian”2!8, In this context, the Trial Chamber’s reference
to the “presumption of innocence” may be understood as making clear that witness
OO was a suspect who had not been convicted or sentenced, contrary to the Appel-
lant’s position.

129. Even this explication, however, does not fully account for the next step of
refusing to draw an adverse inference. As Gérard Ntakirutimana points out, a witness
who faces criminal charges that have not yet come to trial “may have real or per-
ceived gains to be made by incriminating accused persons” and may be tempted or
encouraged to do so falsely?!". This risk, when properly raised and substantiated,
should be considered by the Trial Chamber. In this case, it appears that the Trial
Chamber failed to consider this risk because witness OO was a suspect who had not
yet been convicted, even though suspects who are detained awaiting trial may also
have motives to fabricate testimony. This was an error of law.

130. The Appeals Chamber recalls that a party showing an error of law must also
explain “in what way the error invalidates the decision”??, In this situation, therefore,
it is incumbent on Gérard Ntakirutimana to demonstrate that, had the Trial Chamber
properly considered whether to draw an adverse inference on account of witness OO’s
detention awaiting trial on criminal charges, it would have done so. Gérard Ntakiru-
timana does not make any argument in this regard in his Appeal Brief, other than
the general suggestion that persons facing criminal charges “may have” motives to
fabricate evidence??!. Gérard Ntakirutimana does not assert any basis for concluding
that witness OO did have such a motive or in fact fabricated evidence against him.
The bald assertion that criminal suspects sometimes lies on the witness stand does
not invalidate the Trial Chamber’s decision that witness OO’s testimony in this case
was credible.

(b) Assessing uncorroborated alibi testimony

131. Gérard Ntakirutimana next argues that the Trial Chamber unfairly assessed the
evidence by accepting uncorroborated testimony of Prosecution witness and rejecting

216 Trial Judgement, §173.

217 Ibid.

218 Ibid. (quoting T. 1 November 2001, pp. 188-191).
219 Appeal Brief (G. Ntakirutimana), §27.

220 Rutaganda Appeal judgement, §20.

221 Appeal Brief (G. Ntakirutimana), §27.
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defence witness testimony because it lacked corroboration???. Gérard Ntakirutimana
contends that the Trial Chamber required the defence to corroboration its alibi, where-
as no such requirement was applied to Prosecution evidence.

132. As Gérard Ntakirutimana acknowledges???, there is no requirement that con-
victions be made only on evidence of two or more witness. Corroboration is simply
one of many potential factors in the Trial Chamber’s assessment of a witness’s cred-
ibility. If the Trial Chamber finds a witness credible, that witness’s testimony may be
accepted even if not corroborated. Similarly, even if a Trial Chamber finds that a wit-
ness’s testimony is inconsistent or otherwise problematic enough to warrant its rejec-
tion, it might choose to accept the evidence nonetheless because it is corroborated by
other evidence.

133. Of course, a Trial Chamber should not apply differing standards in its treat-
ment of evidence of the Prosecution and the defence. Yet, in the view of the Appeals
Chamber, Gérard Ntakirutimana’s argument that the Trial Chamber committed such
an error is not borne out by the Trial judgement. The three examples that Gérard
Ntakirutimana cites in which the Trial Chamber rejected the evidence of alibi witness
display not the imposition of a blanket requirement of corroboration on alibi witness-
es, but rather evaluations of the totality of evidence presented.

134. Gérard Ntakirutimana suggests that the Trial Chamber rejected his alibi solely
because other witness did not corroborate his own testimony??*, but the judgement is
clear that the Trial Chamber viewed other defence witnesses as actually contradicting
Gérard Ntakirutimana’s testimony. While Gérard Ntakirutimana testified that he was
at his father’s house on 15 April and the morning of 16 April 1994, defence witnesses
16 and 9 specifically testified that they did not see him at Elizaphan Ntakirutimana’s
house. The Appeals Chamber considers that the Trial Chamber’s analysis shows that
it did not require that other witness corroborate Gérard Ntakirutimana’s testimony;
rather, it merely reacted to the fact that witnesses 16 and 9 undermined Gérard
Ntakirutimana’s account of events.

135. Gérard Ntakirutimana next contends that the Trial Chamber incorrectly reject-
ed the accused’s alibi testimony for the period of the end of April 1994 to July 1994.
The accused testified that they spent that time at Mugonero, except for certain specific
trips to other places, and therefore could not have participated in attacks at Bisese-
ro??>, Gérard Ntakirutimana fastens onto the Trial Chamber’s statement that both
accused frequently left Mugonero for “destinations ... about which there is little direct
evidence other than the words of the accused”??¢. Gérard Ntakirutimana contends that
this phrase indicates that the Trial Chamber “relied on the absence of corroboration
to reject defence evidence”??’.

136. The Trial Chamber’s analysis reveals, however, that the alibi was rejected
because the defence witnesses presented an “implausibly sanitized account of the

222 Ibid., §§28-30.

223Reply (G. Ntakirutimana), §17.

224 Appeals Brief (G. Ntakirutimana), §29.a.

225 Trial Judgement, §§521-528.

226 Ipid., §530.

227 Appeal Brief (G. Ntakirutimana), §§29 and 29.b.
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times, with life at Mugonero existing in a kind of vacuum” in which the Appellants
and the people around them supposedly

“resumed the normalcy of their pre-April lives... despite the massive attack at
the complex on 16 April, the subsequent fighting in the neighbouring district of
Bisesero, the overall breakdown of law and order and the facts that Rwanda was
at war” 228,

The Trial Chamber was therefore faced with two accounts of what the Appellants
did when they left Mugonero on those occasions : the testimony of the Appellants,
which the Trial Chamber had already found implausible, and the testimony of Pros-
ecution witnesses, which the Trial Chamber had found credible. Even though the
Appellants testified that they often travelled in the company of other named persons,
nobody other than the Appellants gave evidence regarding where they went when they
left Mugonero during this period. In this context, the statement that defence’s account
of the Appellant’s of the Appellant’s destinations when they left Mugonero was sup-
ported by “little direct evidence other than the words of the accused”??® does not
reflect a requirement of corroboration unevenly imposed on the Appellants. Rather,
the Appeals Chamber finds that it simply summarizes the Trial Chamber’s assessment
that no witness testified credibly that the Appellants never travelled to Bisesero,
whereas several Prosecution witnesses testified credibly that they did.

137. The Appeals Chamber considers that the same is true of the Trial Chamber’s
rejection of the claim that Elizaphan Ntakirutimana was ill during the letter half of
April 1994. The Trial Chamber found the claim implausible because Elizaphan
Ntakirutimana “did not name his ailment” and

“whatever the condition he might have had, it did not seem to prevent him,
according to his own account, from going to work six times per week, or trav-
elling to places outside Mugonero” 23,

Although the claim of illness was supported by testimony of Elizaphan Ntakiruti-
mana’s wife, the Trial Chamber found that her testimony was not credible, in part
because her testimony regarding the alibi of Gérard Ntakirutimana during the same
time period was contradicted by two other defence witnesses?3!. Having found that
all testimonies regarding Elizaphan Ntakirutimana’s illness during the latter half of
April 1994 were not credible, it was quite proper for the Trial Chamber to add that
such evidence was not supported by any other defence witness who could be expect-
ed, due to his or her proximity to Elizaphan Ntakirutimana at the relevant time, to
be in a position to corroborate the claim. Thus, the fact that Elizaphan Ntakirutima-
na’s wife’s claim that her husband was ill “was not corroborated by witness 16, 7,
6, 12, or 5, who made day-trips to Gishyita”23? simply reinforces the finding that all
of the witnesses who were in a position to testify to Elizaphan Ntakirutimana’s illness
either did not do so or did so in a manner that lacked credibility.

228 Trial Judgement, §529.
229 Ibid., §530.

230 Ibid., §522.

21 Ibid., §480.

232 Ibid.
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138. Finally, in the view of the Appeals Chamber, it is worth noting that the
Trial Chamber used a similar analysis in rejecting the evidence of certain Prose-
cution witnesses?33. Accordingly, the Appeals Chamber finds Gérard Ntakirutima-
na’s argument that the Trial Chamber took an uneven approach to corroborate is
unfounded.

(c) Declining to make findings of fact in favour of the Accused

139. Gérard Ntakirutimana contends that the Trial Chamber was required to resolve
certain factual disputes in the Appellant’s favour and erred by simply holding that the
evidence was insufficient to make findings against Gérard Ntakirutimana®3*. Specifi-
cally, witnesses XX and FF testified to certain factual allegations that the Trial Cham-
ber concluded were not proven beyond reasonable doubt : that Gérard Ntakirutimana
withheld medication from Tutsis, locked up medicine cabinets, kept the only keys to
certain rooms at Mugonero Hospital, and that Red Cross vehicles brought patients to
the hospita1235. Gérard Ntakirutimana contends that, had the Trial Chamber taken the
additional step of making affirmative findings contrary to testimony of witnesses XX
and FF, the credibility of the testimony of those witnesses on other points would have
been seriously diminished?*®. Gérard Ntakirutimana contends that, by refraining from
making affirmative findings in Gérard Ntakirutimana’s favour, but rather holding only
that the Prosecution had not proven them beyond a reasonable doubt, the Trial Cham-
ber committed an error of law.

140. Although Gérard Ntakirutimana frames this argument as one of “failing to
rule” on the factual disputes regarding Gérard Ntakirutimana’s behaviour at the hos-
pital, the Appeals Chamber considers that it is really a challenge to the credibility of
Witness XX and FF in their testimony to other factual allegations. Since the accused
has no burden to prove anything at criminal trial, a trial chamber need not resolve
factual disputes further once it has concluded that the Prosecution has not proven a
fact beyond a reasonable doubt. The Appeal Chamber recalls that the presumption of
innocence does not require the trial chamber to determine whether the accused is
“innocent” of the fact at issue; it simply forbids the trial chamber from convicting
the accused based on any allegations that were not proven beyond a reasonable doubt.
Gérard Ntakirutimana’s only legal support for his contrary position is a citation to par-
agraph 233 of the Kupreskic Trial Judgement, which does not bear on this issue at
all??’,

141. This argument, therefore, fails to demonstrate that the Trial Chamber commit-
ted an error of law. The question whether the Trial Chamber was unreasonable in
crediting the testimony of Witnesses XX and FF on others matters will be considered

23 See, e.g., Trial Judgement, §655 (rejecting testimony of witness II in part because of lack
of corroboration).

234 Appeals Brief (G. Ntakirutimana), §31.

235 Ibid., §31. a-c.

236 Ibid., §31.

237 Ibid., The cited paragraph recites a factual findings by the Kupreskic Trial Chamber and
identifies the evidence that the Trial Chamber relied upon in making the finding. Kupreskic et
al . Trial Judgement, §233.
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in the context of the Appellants’ challenges to the factual findings underlying their
convictions38,

(d) Relying on credible testimony as background evidence

142. Gérard Ntakirutimana next identifies passages in which the Trial Chamber
treats testimony that it considered to be credible as relevant to or corroborative of
evidence of other events, even though the fact that the Prosecution sought to prove
by means of the testimony was not proven beyond a reasonable doubt?°. Gérard
Ntakirutimana contends that, unless the fact asserted in a witness’s testimony is found
beyond a reasonable doubt, that testimony must be entirely disregarded in the Trial
Chamber’s consideration of the evidence.

143. The Appeals Chamber notes that Gérard Ntakirutimana does not cite any
authority in support of his argument. Rather, he asserts that

“lolnce a Trial Chamber has expressed doubts about whether a fact has been
proven; it contravenes the presumption of innocence... to continue to rely on it”2%,

This abstract statement is correct as far as it goes : the trial chamber may not rely
on facts that have not been proven beyond a reasonable doubt. But Gérard Ntakiru-
timana does not show the Trial Chamber erred in relying on festimony that, while
insufficient to prove the fact for which the Prosecution adduces it, is relevant to
another fact in the case.

144. Moreover, even if the Appellant had identified an error of law in this context,
he has not shown that it would invalidate any part of the decision. Gérard Ntakiru-
timana finds fault with the Trial Chamber’s statement that it would consider testimony
of Witnesses YY and KK “as part of the general context in the days preceding the
attack on 16 April”, but does not show how this “general context ““ was or could have
been used to his disadvantage?*!. The same is true of the Trial Chamber’s statement
that it would place “limited reliance” on Witness MM’s testimony that he saw Gérard
Ntakirutimana taking stock of dead bodies in the basement of Mugonero Hospital?*2,
If anything, in the view of the Appeals Chamber, the fact that the Trial Chamber con-
cluded that there was insufficient evidence that Gérard Ntakirutimana did anything of
the kind?*? indicates that whatever “reliance” was placed on Witness MM’s evidence,
it was so “limited” as to have no effect on the verdict. Finally, although it is clear
that the Trial Chamber had doubts about the accuracy of the testimony of Witness
KK, owing to inconsistencies with his prior statement?**, it appears to have treated
Witness KK’s problematic testimony as cumulative of that of six other witnesses who

238 See infra section IL. B. 2. (a), where the Appeals Chamber concludes that, because the con-
victions based only on the testimony of Witness FF were quashed abd that the remaining findings
based on Witness FF’s testimony did not ground any conviction, it is not necessary to address
Gérard Ntakirutimana’s challenge to Witness FF’s credibility? A similar reasoning is applicable
in the case of Witness XX, since no conviction was based on that witness’s testimony.

239 Appeal Brief (G. Ntakirutimana), §32.

240 1pid., §33.

241 Trial Judgement, §120.

22 Ibid., §426.

23 Ibid., §430.

244 Ibid., §267.
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testified that they saw Elizaphan Ntakirutimana driving his car in the Mugonero area
on 16 April, five of whom saw him transporting attackers?®. It is clear that the Trial
Chamber would have reached the same conclusion had it not treated Witness KK’s
testimony as corroborative. According, the Appeals Chamber considers that Gérard
Ntakirutimana has not shown that this potential error, if error it was, would result in
invalidation of any finding in the Judgement.

(e) Reference to Prior Consistent Statements

145. Gérard Ntakirutimana next asserts that the Trial Chamber erred in allowing
the introduction of prior consistent statements by Prosecution witnesses as proof of
the matter asserted (hearsay) or to bolster the credibility of the witness’ in-court state-
ments?4%, Gérard Ntakirutimana submits that prior consistent statements are only rare-
ly relevant or probative because it is always possible that both the prior statement
and the in-court testimony are false or mistaken in a consistent way?*’. Gérard
Ntakirutimana argues that Rule 89 (C) of the Rules should incorporate the common
law rule that holds prior consistent statements to be inadmissible when offered to bol-
ster a witness’s credibility?*®. Gérard Ntakirutimana then points out several situations
in which the Trial Chamber noted that a witness’s statement was consistent with the
witness’s in-court testimony and contends that the Trial Chamber used that consist-
ency “as a basis for crediting [his or her] evidence’?*.

146. The Prosecution does not appear to disagree with Gérard Ntakirutimana’s statement
of the common law rule regarding prior consistent statements, but asserts that his examples
do not reflect an improper use of consistent statements or did not cause prejudice®?.

147. Although the jurisprudence of the Tribunal contains several comments on the
use of prior inconsistent statements to impeach witness testimony?>!, it has not com-
mented significantly on the proper uses of prior consistent statements. The Rules of
procedure and evidence of the Tribunal do not expressly forbid the use of prior con-
sistent statements to bolster credibility. However, the Appeals Chamber is of the view
that prior consistent statements cannot be used to bolster a witness’s credibility, except
to rebut a charge of recent fabrication of testimony?2, The fact that a witness testifies
in a manner consistent with an earlier statement does not establish that the witness
was truthful on either occasion; after all, an unlikely or untrustworthy story is not
made more likely or more trustworthy simply by rote repetition?3. Another reason

25 Ipid., §281.

26 Appeal Brief (G. Ntakirutimana), §§34-36.

247 Ibid., §36.

248 Ibid.,

29 1bid., §37.

250 Prosecution response, §§4.26-4.27.

21 Akayesu Appeal Judgement, §142; Musema Appeal Judgement, §99.

22 See, e.g., Tome v. United States, 513 U.S. 150, 157 (1995) (“Prior consistent statements may
not be admitted to counter all forms of impeachment or to bolster the witness merely because
she has been discredited”.); R. v. Beland and Phillips, 36 C.C.C. (3d) 418, 489 (Supreme Court
of Canada 1987).

23See 4 J.H. Wigmore, Evidence in Trials at Common Law, §1124 (J.H. Chadbourn rev.
1972).
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supporting this position is that, if admissible and taken as probative, parties would
invariably adduce numerous such statements in a manner that would be unnecessarily
unwieldy to the trial>>*,

148. However, there is a difference between using a prior consistent statement to
bolster the indicia of credibility observed at trial and rejecting a Defence challenge
to credibility based on alleged inconsistencies between testimony and earlier state-
ments. The former is a legal error, while the latter is simply a conclusion that the
Defence’s arguments are not persuasive. As the following paragraphs indicate, the
Appeals Chamber considers that the examples cited in Gérard Ntakirutimana’s Appeal
Brief are primarily examples of the latter phenomenon.

149. For example, Gérard Ntakirutimana objects to the Trial Chamber’s statement
that Witness FF’s testimony “was generally in conformity with her previous state-
ments to investigators (see below)”?> reference makes plain that the Trial Chamber
is merely summarizing the following paragraph in the judgement, which rejects var-
ious Defence arguments claiming that Witness FF’s testimony was not credible
because it contained allegations with or omitted from her prior statements®°. The
Trial Chamber’s comment about “conformity with her previous statements” is there-
fore not a bolstering of credibility, but rather a simplified dismissal of the Defence’s
arguments of lack of credibility.

150. The same is true of several other examples cited by Gérard Ntakirutimana.
The Trial Chamber’s comments that Witness XX testified in a manner consistent with
her previous statements>’ were made in paragraphs that being with a summary of
the Appellants’ challenge to Witness XX’s credibility, citing directly to the Defence
Closing Brief>>8. That Brief made reference to Witness XX’s prior statements and
sought to identify inconsistencies between the two statements and between the state-
ments and XX’s testimony, particularly with regard to events in Bisesero?¥. It there-
fore appears that the Trial Chamber’s discussion of consistency in Witness XX’s wit-
ness statements was a refutation of the Defence’s assertion of inconsistency, not a
bolstering of credibility beyond the indicia of credibility discernible at trial. Likewise,
the Trial Chamber’s finding that Witness MM'’s testimony regarding Elizaphan
Ntakirutimana’s conveying of attackers to Mugonero “was generally in conformity
with his previous statements2® and, in a footnote immediately thereafter, “was also
generally in conformity with his statement to Africa Rights”?°!, is clearly a prelude
to the finding in the next sentence that some “minor discrepancies between his first
and second statements” were immaterial 2%,

254 See Ihid.

255 Appeal Brief (G. Ntakirutimana), §37.b (quoting Trial Judgement, §127).
256 Trial Judgement, §18.

27 Ibid., §§131-132.

258 Ibid., §131 and n. 162 (citing Defence Closing Brief, pp. 70-75).

29 Defence Closing Brief, pp. 71-75.

260 Trial Judgement, §228.

261 Ibid., n. 299.

262 Ibid., §228.
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151. The Trial Chamber’s discussion of consistency between the prior statements
of Witness FF?9 also responds to the Defence’s claim that Witness FF’s testimony
regarding attacks at Murambi and Gitwe Hills did not match her prior statements?%4,
The same is true regarding FF’s testimony regarding an attack at Kidashya Hill?®,
The analysis of the statement of HH?%® likewise answers the Defence argument that
“[t]he witness’ prior statement to investigators contradicts” the allegation regarding
the killing of Esdras?®”. The Defence likewise argued that Witness CC “was not cred-
ible because of discrepancies between his testimony and his prior statements”2%8; it
was not an improper bolstering for the Trial Chamber to reject the Defence’s argu-
ment by concluding that Witness CC’s testimony was ‘“consistent with the written
statement”2%%,

152. Similarly, the Appeals Chamber notes that the reference to Witness DD’s prior
witness statement responds to the Defence’s claim that Witness DD testified to events
“not mentioned in his two reconfirmations” and that his testimony “consistently con-
tradicted” his written statements?’?; the Trial Chamber concluded that, while there are
“some differences between the statement and the testimony”, the testimony regarding
the material facts at issue was not inconsistent?’!. Moreover, in its findings of fact,
the Trial Chamber rejected Witness DD’s evidence on this point because it was “not
convinced beyond a reasonable doubt that Witness DD could recognize Gérard
Ntakirutimana in semi-darkness or from his voice”?’?. Because the Trial Chamber did
not make any factual finding in reliance on Witness DD’s purportedly bolstered evi-
dence?”3, any error in the treatment of the prior consistent statement could not inval-
idate the decision.

153. Gérard Ntakirutimana also cites the Trial Chamber’s treatment of Witness
HH’s testimony that Gérard Ntakirutimana asked refugees to leave Mugonero hospital
and relocate to the Ngoma Adventist Church?’*, Witness HH testified that Gérard
Ntakirutimana’s reason for giving this request was that “the livestock of the refugees
was soiling the hospital”; the Trial Chamber then stated that this reason “is in con-
formity with his written statement to investigators of 2 April 1996”275, It is not clear
whether the Trial Chamber mentioned this consistency as a factor bearing on Witness
HH’s credibility, or whether the Trial Chamber simply meant to draw a distinction

263 Ibid., §541.

264 Trial Judgement, §537.

265 Trjal Judgement, §585 (“It is true, as argued by the Defence, that Witness FF did not men-
tion Kidashya Hill specifically in any of her prior written statements; However, as mentioned
above she told investigators in four of her statements that she saw Gérard Ntakirutimana on sev-
eral occasions in Bisesero”. (Emphasis added).

266 Trial Judgement, §559.

267 Ibid., §551.

268 Ibid., §$588.

269 Ibid., §594.

270 Defence Closing Brief, p. 138.

271 Trial Judgement, §427.

22 Ibid., §428.

23 Ibid., §$430.

274 Appeal Brief (G. Ntakirutimana), §37. a.

275 Trial Judgement, §108.
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between Witness HH and another witness, KK, who stated a different reason in his
earlier statement and no reason at all in his trial testimony?’®. More importantly, how-
ever, the Trial Chamber did not make a finding as to the reason Gérard Ntakirutimana
gave for asking the refugees to relocate. The Trial Chamber found only that “Gérard
Ntakirutimana did request the refugees to leave for the Ngoma Church”, a fact tes-
tified to by Witnesses HH, KK, and MM?”7. Accordingly, even if the Trial Chamber
did not improperly view Witness HH’s testimony regarding Gérard Ntakirutimana’s
reason for his request as bolstered with his prior consistent witness statement, such
an error, in the view of the Appeals Chamber, could not invalidate any finding of
the Chamber. Similarly, Gérard Ntakirutimana’s challenge to the evaluation of Witness
II’s testimony?’® is moot in light of the Trial Chamber’s finding that it was “not in
a position to conclude beyond a reasonable doubt that Elizaphan Ntakirutimana par-
ticipated and behaved as alleged by the Prosecution” and as testified to by the wit-
ness?”.

154. Gérard Ntakirutimana’s final example cites to a portion of the Trial Judgement
summarizing the Prosecution’s argument to the Trial Chamber, not the analysis of the
Chamber itself?80,

155. Accordingly, although Gérard Ntakirutimana has correctly stated the law
regarding the impermissibility of using prior consistent statements to bolster witness
credibility, the Appeals Chamber finds that he has failed to show any instance of it
by the Trial Chamber that could have invalidated the Judgement. This ground of
appeal therefore fails.

(f) Application of the presumption of innocence

156. Gérard Ntakirutimana cites several passages in the Trial Judgement that he
contends reveal the Trial Chamber’s misapprehension of the legal principle that the
accused is presumed innocent unless and until the Prosecution proves guilt beyond a
reasonable doubt?8!. First, Gérard Ntakirutimana cites sentences in which the Trial
Chamber rejected Defence arguments because it was not “convinced” or “persuaded”
by the Defence argument?®?. Gérard Ntakirutimana contends that these formulations
indicate that the Trial Chamber placed a burden on the Defence to persuade or con-
vince it of its position, rather than leaving the burden on the Prosecution to show
guilt beyond a reasonable doubt. Second, Gérard Ntakirutimana notes instances in
which the Trial Chamber rejected Defence evidence because there was a “distinct pos-
sibility” that it was unfounded and accepted Prosecution arguments or evidence
because they were “plausible”, because they gave the Trial Chamber an “impression”,
or because the situation “may” or “could” well have unfolded as the Prosecution sub-
mitted?®3,

276 Ihid.

277 Ibid.

278 Appeal Brief (G. Ntakirutimana), §37.k.

279 Trial Judgement, §655.

280 Appeal Brief (G. Ntakirutimana), §37.c (citing Trial Judgement, §362).

281 Appeal Brief (G. Ntakirutimana), §39.

282 Ibid., §§39. a-b, f-g (citing Trial Judgement, §§129, 229, 370, 591).

283 Ibid., §$39. c-e, h-l1 (citing Trial Judgement, §§133,153,335, 480, 539, 584, 597, 643).
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157. The Prosecution bears the burden of proving the Accused’s criminal respon-
sibility beyond a reasonable doubt. Gérard Ntakirutimana contends, however, that the
Trial Chamber’s phrasing in the sentences excerpted above shows that the Trial Cham-
ber convicted the Accused because they failed to persuade the Chamber of their inno-
cence.

158. It is necessary to determine whether the word choices identified by Gérard
Ntakirutimana indicate that the Trial Chamber made factual findings against the
Accused even though the totality of the evidence on the point admitted of a reason-
able doubt?%.

159. A review of the passages in which the Trial Chamber states that is not “con-
vinced” or “persuaded” by Defence arguments shows that, rather than imposing a bur-
den on the Appellants, the Trial Chamber merely rejected Defence challenges to wit-
ness credibility. The Appeals Chamber considers that nothing in the Trial Chamber
Judgement suggests that the Trial Chamber held the witnesses to be credible even
though a reasonable doubt remained as to the credibility of the witnesses at issue.
Rather, the Trial Chamber found that the Appellants’ arguments seeking to raise a rea-
sonable doubt failed to do so. Thus, the Trial Chamber held that the Defence’s claim
that Witnesses FF and MM were part of a campaign to convict the Appellants did
not undermine the evidence of Witness FF’s credibility?3’; that the discrepancies iden-
tified by the Defence between Witness CC’s trial testimony and his prior statement
likewise did not affect his credibility?®®; and that Witness HH had credibility testified
that he was able to see the shooting of Ukobizaba, contrary to the Defence’s argument
based on Witness HH’s location at the time?®’. The Appeals Chamber considers that
nothing in the Trial Judgement suggests that the use of the terms “convinced” or “per-
suaded” reflected an impermissible burden on the Appellants; rather, these words sim-
ply express the Trial Chamber’s conclusion that the Prosecution proved that its wit-
ness were credible beyond reasonable doubt despite the Defence’s arguments to the
contrary.

160. The Appeals Chamber considers that the same is true of the Trial Chamber’s
conclusion that, although Witness CC had not mentioned seeing Elizaphan Ntakiruti-
mana at an attack at Gitwa Cellule,

“the general formulation according to which the witness saw the Accused at
least four times during the attacks in the Bisesero area could well include the
incident at Gitwa”?238,

The Appellants’ had argued at trial that Witness CC’s evidence was not credible
because it was inconsistent with his prior statements?®. The Trial Chamber found,
however, that the witness was “generally consistent and credible” and that, because
there was no necessary contradiction between trial testimony of a specific attack at
Gitwa and a prior statement of seeing Elizaphan Ntakirutimana at four attacks in Bis-
esero generally, the Appellants’ argument of inconsistency failed to raise a reasonable

284 See Musema Appeal Judgement, §210.
285 Trial Judgement, §§129, 229.

286 1pid., §591.

287 Ibid., §370.

288 Ibid., §597 (emphasis added).

289 Ibid., §588.
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doubt as to Witness CC’s credible testimony. The Appeals Chamber considers that
Gérard Ntakirutimana has accordingly not shown that the Trial Chamber impermissi-
bly gave the Prosecution the benefit of the doubt.

161. Gérard Ntakirutimana’s challenge to the statement regarding a “distinct possi-
bility” rests on a misreading. The Trial Chamber identified contradictions in the alibi
evidence that, in its view, gave rise

“to the distinct possibility that [three alibi witnesses] were either not aware of
all of Gérard Ntakirutimana’s movements or were minimising his absences to
assist his defence”?%,

The Trial Chamber was not stating that there was only a “possibility” that the alibi
evidence was inconsistent and therefore incredible. Rather, it clearly found that the
witnesses did contradict each other; the “possibility” language refers to potential rea-
sons for the inconsistency, which though useful in the interest of completeness are
not material facts that must be found beyond a reasonable doubt. Once the Trial
Chamber found, beyond a reasonable doubt, that the alibi witnesses were not credible,
it was not required to make findings beyond a reasonable doubt regarding the reasons
why witnesses might offer incredible and inconsistent accounts of events.

162. Gérard Ntakirutimana attacks the Trial Chamber’s use of the word “plausible”
in accepting the testimony of Witness FF?!. The context in which the Trial Chamber
used this word makes clear that the Trial Chamber simply viewed it as a synonym
for “credible”. There is no suggestion that the Trial Chamber acted on evidence that
it believed could admit of reasonable doubt. The similar complaint regarding Witness
II is misplaced, since the paragraph cited refers to a summary of the Prosecution’s
submission, not the analysis of the Trial Chamber?®2,

163. Gérard Ntakirutimana argues that the Trial Chamber improperly concluded that
he “simply abandoned the Tutsi patients” at Mugonero Hospital not because it was
proven beyond a reasonable doubt, but because “[t]he overall impression [left] the
Chamber with th[at] impression”?%3. The Trial Chamber did not rely upon this in mak-
ing a finding of fact, but it did state that it “note[d] the element as part of the general
context”?%*, Its statement that

“[t]his behaviour is not in conformity with the general picture painted by the
Defence of the Accused as a medical doctor who cared for his patients”

suggests that the Trial Chamber at least relied on the “impression” in forming an
opinion of the character of the Appellant. It therefore cannot be excluded that the
Trial Chamber acted on an “impression” of the Appellant’s behaviour that was not
proven beyond a reasonable doubt.

164. In the view of the Appeals Chamber, the context of this error, however,
reveals its harmlessness. The “impression” received by the Trial Chamber was based
on testimony of Gérard Ntakirutimana himself, who “acknowledge[d] that he departed
the hospital leaving the Tutsi patients behind” and “did not return to the hospital to

290 Ibid., §480.

21 Appeal Brief (G. Ntkirutimana), §§39. i-j (referring to Trial Judgement, ««542, 584).
221d., §39 k (citing Trial Judgement, §643).

293 Trial Judgement, §153.

294 Ibid.
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inquire as to the condition of patients and staff”>®>. The Appellant does not argue that
the Trial Chamber could not have found, based on his own testimony and beyond a
reasonable doubt, that he “simply abandoned the Tutsi patients”?%¢. Thus, although it
appears that the Trial Chamber based a conclusion regarding the Appellant’s behav-
iour on an improper standard of proof, it is indisputable that the evidence was suf-
ficient to support the conclusion when the correct standard is applied. Accordingly,
the Appeals Chamber considers that this error of law does not invalidate the Trial
Chamber’s decision.

165. Gérard Ntakirutimana likewise attacks the Trial Chamber’s statement following
its enumeration of several named individuals who were killed in the attack at
Mugonero :

“(The Chamber did not receive information about the ethnicity of each of these
individuals, but it is left with the clear impression that most of them were Tut-
si)”297.

Again, the Appellant argues that the Trial Chamber should not have made a finding
adverse to him based merely on a “clear impression”. However, it does not appear
to the Appeals Chamber that this parenthetical sentence supported a finding regarding
the ethnicity of those individuals. Rather, the naming of the deceased opens a dis-
cussion of the number of people killed in the Mugonero attack?®®. This discussion cul-
minates in the conclusion that “paragraph 4.9 of the Indictments has been made out”,
namely that the Mugonero attack resulted in “hundreds of deaths and a large number
of wounded”?®. The ethnicity of the dead and wounded is not mentioned in paragraph
4.9 of the two Indictments. Accordingly, while the statement challenged by Gérard
Ntakirutimana does not appear to rely on proof beyond a reasonable doubt, its context
and the use of parentheses indicate that it was meant as a side comment only. The
finding regarding the ethnicity of the persons killed at Mugonero takes place in sub-
sequent paragraphs and does not rest on a mere “impression” of the Trial Chamber3%,

166. Finally, Gérard Ntakirutimana challenges the Trial Chamber’s observation, in
response to arguments regarding an omission of a fact from Witness DD’s prior state-
ment, that the fact “may have been omitted during the recording of the interview” 30!,
This equivocal construction suggests, as Gérard Ntakirutimana points out, that the
Trial Chamber was not entirely convinced that the omission was due to a recording
error, rather than to Witness DD’s failure to mention it during the interview32. The
remainder of the Trial Chamber’s discussion does not remedy the uncertainty. The
Chamber merely states that the witness cannot read and that there were obviously
communication problems between Witness DD and the investigators. Therefore, the
Appellant appears to be correct that the Trial Chamber was not entirely confident in
Witness DD’s testimony on this point. However, the Trial Chamber then noted that

295 Ibid.

296 Ihid.

297 Ibid., §335.

298 Ibid., §§335-337.

29 Ibid., §337 (quoting Mugonero and Bisesero Indictments, §4.9).
300 1pid., §§338-340.

301 Ibid., §133 (emphasis added).

302 Appeal Brief (G. Ntakirutimana), §39.c.
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Witness DD’s testimony was corroborated by other witnesses3%. In the view of the
Appeals Chamber, this is therefore a situation in which the Trial Chamber, though
perhaps not convinced of a fact beyond a reasonable doubt based solely on the tes-
timony of one witness, was convinced by the corroboration of that witness’s testimony
by other witnesses. Whether this conclusion was reasonable is a question of fact to
be decided later. At this stage, the fact that the Trial Chamber relied on corroboration
in making its finding shows that the Trial Chamber did not base a finding solely on
evidence as to which it expressed doubt.

167. In conclusion, it is worth noting that the Trial Chamber’s choice of words in
these situations could have been more precise in certain situations. However, on
review of the specific contexts of each of the phrases challenged by Gérard Ntakiru-
timana, it becomes evident that the Trial Chamber properly understood and applied
the presumption of innocence. This ground of appeal is therefore dismissed.

(g) Consideration of the alibi

168. Gérard Ntakirutimana next contends that the Trial Chamber erred by rejecting
the alibi because it was not “reasonably possibly true”3%4. The phrase “reasonably pos-
sibly true” comes from the Appeals Chamber’s Judgement in Musema, which adopted
the following statement of law :

In raising the defence of alibi, the Accused not only denies that he committed
the crimes for which he is charged but also asserts that he was elsewhere than
at the scene of these crimes when they were committed. The onus is on the Pros-
ecution to prove beyond a reasonable doubt the guilt of the Accused. In estab-
lishing its case, when an alibi defence is introduced, the Prosecution must prove,
beyond any reasonable doubt, that the accused was present and committed the
crimes for which he is charged and thereby discredit the alibi defence. The alibi
defence does not carry a separate burden of proof. If the defence is reasonably
possibly true, it must be successful®.

169. The Appellant contends, in effect, that the Trial Chamber seized on the words
“reasonably possibly true” and ignored the rest, which imposed upon Gérard Ntakiru-
timana the burden of proving that his alibi was “reasonably possibly true”, rather than
requiring the Prosecution to disprove it beyond a reasonable doubt. He raises two
arguments : first, that the “reasonably possibly true” formulation places an impermis-
sible burden on the Defence, and second, that under that formulation, the Trial Cham-
ber could reject an alibi if it were uncertain about whether the alibi evidence showed
that the alibi was “reasonably possibly true”, even though uncertainties should
resolved in favour of the alibi.

170. The context of the Musema discussion makes clear that the phrase “if the
defence is reasonably possibly true” is equivalent to the phrase “if the defence raises
a reasonable doubt”. Shortly before it quoted the above language, the Appeals Cham-
ber stated :

303 Trial Judgement, §§133-134.

304 Appeal Brief (G. Ntakirutimana), §40.

305 Musema Appeal Judgement, §205 (quoting Musema Trial Judgement, §108) (emphasis
added by Musema Appeal Judgement).
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“The sole purpose of an alibi, when raised by a defendant, is only to cast a
reasonable doubt on the Prosecution case”3%°.

The Chamber then stated

“[W]hen the alibi has been properly raised, the onus is on the Prosecution to
disprove it beyond a reasonable doubt failing which the Prosecution case would
raise a reasonable doubt as to the accused’s responsibility”37.

171. The Appellant does not appear to quarrel with this statement of the law, under
which a trial chamber may reject an alibi only if the Prosecution establishes “beyond
a reasonable doubt that, despite the alibi, the facts alleged are nevertheless true”308,
Rather, Gérard Ntakirutimana contends that the Trial Chamber’s rejection of the alibi
because it was not “reasonably possibly true” did not conform to this standard. How-
ever, the Trial Chamber articulated the standard in a clear and correct manner when
it first considered alibi evidence :

“It follows from case law that when the Defence relies on alibi, the Prosecu-
tion must prove, beyond a reasonable doubt, that the accused was present and
committed the crimes for which he is charged and thereby discredit the alibi. If
the alibi is reasonably possibly true, it must be successful”3%.

None of the paragraphs cited by the Appellant suggest that the Trial Chamber used
the phrase “reasonable possibility” in any way other than as a synonym for “reason-
able doubt”. Indeed, the Appeals Chamber considers that the context makes clear that
the Trial Chamber evaluated the totality of the evidence and concluded that the Pros-
ecution witnesses had proven criminal responsibility beyond a reasonable doubt
despite the alibi3!°.

172. The Appellant’s second argument is that the “reasonably possibly true” for-
mulation could result in the giving of the benefit of the doubt to the Prosecution in
cases of uncertainty. This argument loses its force when, as here, the Trial Chamber
correctly understands the “reasonably possibly true” standard as identical to the stand-
ard of “reasonable doubt”. It is true that, in borderline cases in which the Trial Cham-
ber is unable to conclude whether the totality of the evidence shows guilt beyond a
reasonable doubt, the Trial Chamber must resolve the uncertainty in the Accused’s
favour. But there is no suggestion that the Trial Chamber in this case erred in law
by doing the contrary3!!. Accordingly, this ground of appeal fails.

3061d., §200.

3071d., §201.

3081d., §202.

309 Trial Judgement, §294.

310Thid., §§309 («The Chamber does not find that this evidence, considered together with the
evidence of the Prosecution witnesses, raises a reasonable possibility that the two Accused were
not present in the vicinity of the Mugonero Complex between 8.00 and 9.00 on 16 April”); 480
(“The evidence does not raise a reasonable possibility that they were not at those locations in
Murambi and Bisesero where Prosecution witnesses testify to having seen them in April”.); 530
(“[T]he Chamber need only consider whether the alibi evidence creates a reasonable possibility
that the Accused were not at locations at Murambi and Bisesero at certain times alleged by Pros-
ecution witnesses, as summarized at the beginning of this discussion. The Chamber finds that no
such reasonable possibility has been established”).

311 The Trial Chamber’s assessment of the Appellants’ alibi has been addressed more fully in
section H of the Appeals Chamber’s discussion of Elizaphan Ntakirutimana’s grounds of appeal.
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(h) Consideration of allegation of a “political campaign”

173. The submissions in relation to existence of a political campaign are discussed
below under Section IV (Common ground of appeal on existence of a political cam-
paign against the Appellants) of the present judgement.

(i) Consideration of testimony of Prosecution witnesses

174. Gérard Ntakirutimana claims that the Trial Chamber erred in law by

“crediting the testimony of Prosecution witnesses when, without rational bases,
it compartmentalized their testimony so as to insulate those aspects relied upon,
from those aspects that were not believed beyond a reasonable doubt”3!2,

Although the Appellant frames this ground of appeal as one of law, it is in reality
a challenge to various findings of credibility made by the Trial Chamber; Gérard
Ntakirutimana does not argue that the Trial Chamber is forbidden, as a matter of law,
from concluding that a witness’s testimony, though not credible on one point, is cred-
ible on others. Rather, Gérard Ntakirutimana takes issue from the Trial Chamber’s
findings that certain specific Prosecution witnesses were credible as to some portions
of their testimony, even though their evidence was rejected on other points. An error
in finding of credibility is an error of fact. An appellant cannot turn an error of fact
into an error of law simply by contending that the trial chamber made a similar error
in assessing the credibility of several witnesses on several occasions. These arguments
will therefore be assessed in the context of reviewing the reasonableness of the Trial
Chamber’s factual decisions regarding credibility.

3. Other errors of law asserted by Gérard Ntakirutimana

175. Gérard Ntakirutimana asserts four remaining grounds of appeal under the
heading of “legal errors”. First, he claims that the Trial Chamber committed legal
errors in its dismissal of various Defence challenges to the credibility of Prosecution
witnesses based on their witness statements3!3. The Appellant’s argument is that the
Trial Chamber “seized upon rationalizations not grounded in evidence to discount the
significance of inconsistencies in the Prosecution evidence”3'*. Second, he argues
that, because four Prosecution witnesses within the same week asked the Trial Cham-
ber to prefer their in-court testimony to their prior statements, the Trial Chamber
should have inferred (even though Gérard Ntakirutimana did not raise the issue) that
they had been improperly coached by someone familiar with the jurisprudence of the
International Tribunal and should have discounted their testimony accordingly3!’.
Third, the Appellant contends that the Trial Chamber had no cogent reasons for
rejecting the alibi evidence other than an irrational preference for Prosecution wit-
nesses®%, erred in convicting him for attacks that were identified as occurring at a
specific time without finding beyond a reasonable doubt that there was no alibi for

312 Appeal Brief (G. Ntakirutimana), §44.
331bid., §§45-52.

34 1bid., §45.

315 Ibid., §53; Reply (G. Ntakirutimana), §27.
316 Appeal Brief ( G. Ntakirutimana), §55.
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that time3!”, erred in failing to reconcile the finding that the alibi left open the
“intermittent chance” for the Appellants to travel to Bisesero with the testimony of
certain Prosecution witness that they saw them in Bisesero on regular occasions3!'8;
and erred in failing to consider that the Prosecution’s account that the Appellants
repeatedly ventured into Bisesero to participate in attacks was “preposterous”3!,
Fourth, Gérard Ntakirutimana asserts that the Trial Chamber improperly failed to
account of the Defence’s evidence that the Accused lacked any motive to commit

the crimes charged.

176. As discussed above in connection with the Trial Chamber’s assessment of
Prosecution witnesses, however, these challenges attack the Trial Chamber’s conclu-
sion regarding the credibility of various witnesses or the conclusion that the evidence
as a whole proved criminal responsibility beyond a reasonable doubt. These are chal-
lenges of fact. These arguments will therefore be assessed in reviewing the reasona-
bleness of the Trial Chamber’s factual decisions, to which the Appeals Chamber now
turns.

B. Factual errors

177. Gérard Ntakirutimana asserts that none of the factual findings on which his
convictions rests could have been made by a reasonable tribunal. As aforementioned,
the Tribunal’s jurisprudence firmly established that it is the Trial Chamber’s role to
make findings of fact, including assessments of the credibility of witnesses?°. The
Appeals Chamber “will not lightly disturb findings of fact by a Trial Chamber”32!,
The Appeals Chamber will revise them only where the Appellant establishes that the
finding of fact is one that no reasonable tribunal could have reached. Furthermore,
the erroneous finding will be revoked or revised only if the error occasioned a mis-
carriage of justice3?2.

178. This difference to the finder of fact is particularly appropriate where the fac-
tual challenges concern the issues of witness credibility. These are the kinds of ques-
tions that the trier of fact is particularly well suited to assess, for

“[t]he Trial Chamber directly observed the witness and had the opportunity to
assess her evidence in the context of the entire trial record”3%.

317 bid., §56.

318bid., §56.

319]bid., §57.

320 Musema Appeal Judgement, §18.

321 Ibid.; see also Niyitegeka Appeal Judgement, §8; Krstic Appeal Judgement, §40; Krnojelac
Appeal Judgement, § 11; Kupreskic et al. Appeal Judgement, §32; Furundzija Appeal Judgement,
§37; Tadic Appeal Judgement, §35; Aleskovski Appeal Judgement, §63.

322 Krstic Appeal Judgement, §40; Niyitegeka Appeal Judgement, §8.

323 Kupreskic et al., Appeal Judgement, §130.
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1. Mugonero Indictment

(a) Procurement of ammunition and gendarmes (Witness OO)

179. The Trial Chamber relied on Witness OO’s testimony to find that Gérard
Ntakirutimana attended a meeting with the commander of the Kibuye gendarmerie
camp and Obed Ruzindana in Kibuye town on the afternoon of 15 April 1994, and
that he procured gendarmes and ammunition for the attack on Mugonero Complex on
16 April 199432,

(i) Witness OQ'’s status as a detainee in a rwandan prison

180. The Appellant argues that the evidence supplied by Witness OO is suspect
because he had been in custody in Rwanda for seven years awaiting trial and there-
fore was likely to provide false testimony to curry favour with the authorities. In
Gérard Ntakirutimana’s submission, the Trial Chamber misunderstood this objection,
refusing to draw an adverse inference from the fact that Witness OO was detained
on the basis that Witness OO was entitled to the presumption of innocence. The
objection, Gérard Ntakirutimana argues, was not that Witness OO was a bad character
but that he had a motive to lie even if he was innocent. In addition, Gérard Ntakiru-
timana submits that Witness OO had previously lied about his status as a detainee in
Niyitegeka?.

181. The Trial Chamber considered Witness OQ’s detention but refused to draw an
adverse inference as to the witness’s credibility32°. It must be acknowledged that the
reason given by the Trial Chamber — that a detained person enjoys the presumption
of innocence (a legal error that has been discussed above)- does not answer the
Defence argument that Witness OO had a reason to give untruthful evidence to ingra-
tiate himself with the Rwandese authorities. Nevertheless, the mere fact that an incar-
cerated suspect had a possible incentive to perjure himself on the stand in order to
gain leniency from the prosecutorial authorities is not sufficient, by itself, to establish
that the suspect did in fact lie. The authorities cited by the Appellant are not to the
contrary : none shows that an in-custody informant must necessary be treated as unre-
liable. The Appellant also fails to substantiate his claim with any direct evidence of
collusion between Witness OO and the Rwandese prosecutorial or prison authorities,
or even with evidence of how Witness OO’s testimony could have helped the witness
national authorities in Rwanda. In fact, the available evidence tends toward the oppo-
site conclusion : as the Appeals Chamber has already noted, the witness did acknowl-
edge, when on the stand in Niyitegeka, that there may be some benefit in testimony
before the Tribunal. The witness, however, denied being motivated by such a possi-
bility3?7. As the Appeals Chamber indicated on that occasion, the Appellant made no
showing that would cast the truthfulness of that explanation into doubt3?8,

324 Trial Judgement, §186.

325 Appeal Brief (G. Ntakirutimana), §§63-64 (citing Trial Judgement, §173).
326 Trial Judgement, §173.

327 Decision on request for admission of additional evidence, 8 April 2004, §19.
328 Ibid.
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182. Insofar as the Niyitegeka transcripts of Witness OO’s testimony are concerned,
the Appeals Chamber has already explained that these transcripts do not form part of
the record in this case, and it has rejected the Appellant’s request to admit them as
additional evidence3?. Therefore, it will not consider any references to the Niyitegeka
transcripts in the determination of the appeals in this case3*.

(i) Witness OO’s statement on Gérard Ntakirutimana’s presence at the Kibuye gen-
darme camp at the end of April or beginning of May 1994

183. The Appellant argues that Witness OO is not credible because Witness OO
testified to seeing Gérard Ntakirutimana at the Kibuye gendarmerie camp at the end
of April or beginning of May, and described the scene in great detail, including that
Gérard Ntakirutimana had an ever-present military companion. By contrast, the Appel-
lant points out, no other witness testified to this fact. He adds that in Musema, Wit-
ness OO testified that this event occurred in May 1994; when confronted with this
inconsistency, the witness claimed to be testifying about two different yet identically

detailed events33!.

184. The Appellant’s arguments are unpersuasive. Witness OO did indeed state in
his statement to investigators of 12 August 1998 that he had seen Gérard Ntakiruti-
mana and others come to the Kibuye gendarmerie camp to collect fuel for a bulldozer
and four gendarmes to bury the bodies of killed Tutsi at the end of May 1994, where-
as at trial he stated that this happened at the end of April or beginning of May 1994.
This discrepancy — even if otherwise left unexplained- does not mean, however, that
the Trial Chamber could not have relied on Witness OO’s testimony with respect to
a different event, which supports the ground of the judgement below. As the settled
jurisprudence of the Tribunal establishes, the Trial Chamber may find some parts of
a witness’s testimony credible, and rely on them, while rejecting other parts as not
credible332. The event with respect to which the Kibuye gendarmerie camp on 15 and
16 April 1994, to procure attackers for the assault on Mugonero Complex on 16 April
1994. The Trial Chamber made no finding with regard to the specific event that
Appellant discusses.

185. As mentioned above, the Appellant also points to the fact that Witness OO
stated at trial that Gérard Ntakirutimana arrived at the Kibuye gendarmerie camp after
the events of 16 April 1994 with the bulldozer “with a soldier, who accompanied him
everywhere”333, even though no other witness ever testified about such an ever-
present military companion. As explained above, the Trial Chamber did not base any
findings on this part of Witness OQO’s testimony. Moreover, Witness OO referred to
this military companion only once in one sentence at trial and was not further ques-
tioned on the matter. In the view of the Appeals Chamber, this statement is therefore
not sufficient to find the witness unreliable.

329 Ibid., §§24-25.

30 Ibid., §25.

31 Appeal Brief (G. Ntakirutimana), §65.a.

32 Musema Appeal Judgement, §20; Celebici Appeal Judgement, §§485 and 498.
33 Citing T. 1 November 2001, p. 171.
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(iii) Witness OQO’s testimony on Kayishema’s presence at a meeting at Charroi
Naval Post

186. The Appellant next argues that Witness OO is not credible because he asserted
in his witness statement, and later repeated in his testimony in Musema, that Kay-
ishema was present at a meeting at Charroi Naval Post, but testified to the contrary
at trial here3*. The issue of Kayishema’s presence at a meeting at Charroi was used
by the Trial Chamber to support any finding against the Appellant. Even if the Appel-
lant could establish that there is a discrepancy in Witness OO’s statement and testi-
mony as to Kayishema’s presence at a meeting at Charroi Naval Post, that fact is not
sufficient to establish that no reasonable Trial Chamber would have found Witness
OO credible with respect to other matters.

(iv) Witness OO’s statements on gendarmes’ freedoms at the Kibuye gendarmerie
camp

187. In this contention, the Appellant argues that Witness OO is not credible and
that he is not self-contradictory because he testified that gendarmes at the Kibuye
camp could do what they wanted, while also stating that they could never leave the
camp3¥. The Appeals Chamber considers that, contrary to the Appellant’s argument,
no inconsistency arises from Witness OO’s statements at trial that during the war gen-
darmes at the Kibuye camp gendarmerie camp would do whatever they wanted and
that “no soldier had any right to leave camp”. The statements instead suggest that no
soldier had any right to leave the camp but that, when within the camp between April
and July, they were not subjected to ordinary military discipline.

(v) Witness OQO’s claim that investigators did not maintain the chronology and that
he did not read through his statement

188. The Appellant argues that Witness OO was not credible on the basis that,
when confronted with an inconsistency in his witness statement, he claimed that he
had not read the statement even though he signed it, believing that he could correct
errors in the statement at trial. The Appellant further points out that Witness OO tes-
tified that investigators did not maintain a chronology, which is belied by the state-
ment itself. Moreover, the Appellant contends, the Prosecution relied on the statement
in its effort to cure indictment errors3,

189. The Appellant fails to show that no reasonable Trial Chamber would have
Witness OO’s explanation that the investigators did not maintain the chronology of
events. The witness explained that the investigators took notes when they were ques-
tioning him and then went to type out his statement, and that they did not maintain
the chronology of events3*’. This explanation is entirely plausible, because, as the
Appellant acknowledges?38, the statement refers to specific dates only sporadically,

334 Appeal Brief (G. Ntakirutimana), §65.a.

335 Ibid., §65.c., citing T. 2 November 2001, pp. 98, 110.
336 Ibid., §65. c-d.

37T. 2 November 2001, p. 54.

338 Reply Brief (G. Ntakirutimana), §$32.
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normally employing liking phrases such as “the next morning” or “the following after-
noon”. This mode of reference makes it difficult if not impossible to confirm precise
dates for many of the events discussed. As a result, paragraphs could easily have been
put “upside down”33 by the investigators, as the witness had claimed on the stand.

190. The Appellant also fails to show that no reasonable Trial Chamber would have
concluded that Witness OO did not lie about the fact that he did not read through
his statement. When questioned about this fact by the Trial Chamber, the witness stat-
ed that he “did not have the opportunity to read that [the statement] over with [the
investigators] to be able to correct that error”3#, and immediately clarified the reason
why he signed the statement without reading it first : “I signed that statement al right,
but I was told that I was going to come and confirm what I stated before the Trial
Chamber. And I said to myself that even if there was a problem with the statement,
I was going to solve it since I would be present, myself’3*!. The Trial Chamber
accepted this explanation, and the Appellant fails to show why it would have been
unreasonable for a Trial Chamber to credit such an explanation.

(vi) Witness OO’s alleged discrepancies about the timing of events on 15-16 April

191. Gérard Ntakirutimana argues that, even if Witness OO was credible, the Trial
Chamber drew unreasonable conclusions from his testimony. From Witness OO’s tes-
timony that he saw Gérard Ntakirutimana sometimes before 18 April, the Trial Cham-
ber concluded that he was at the Kibuye gendarmerie camp on 15 and 16 April.
Gérard Ntakirutimana argues further that Witness OO’s testimony that there was one
day between Gérard Ntakirutimana’s visits to the camp contradicts the Trial Cham-
ber’s finding that he was there on consecutive days (15 and 16 April)3+2.

192. The Appeals Chamber notes that even though the witness initially testified that
“between when [Gérard Ntakirutimana] returned and his first visit, one day had
elapsed”3®, in the next sentence he clarifies that the return “was the following day”.
The context in which the witness’s statements are placed shows that the witness was
repeatedly and consistently referring to the time of the return as the morning after
Gérard Ntakirutimana’s first visit to the camp on 15 April, namely to the morning of
16 April®**. The Trial Chamber’s finding is therefore reasonable.

193. Gérard Ntakirutimana also claims that Witness OO changed his testimony
about timing of events to suit stories. The Appellant lists a number of examples : (a)
Witness OO’s pre-trial statement said that the Gatwaro stadium attack occurred after
the camp commander (Major Job) was transferred to Kigali, yet at trial he testified
that it happened before the transfer, and when confronted with the inconsistency, he
said the attack happened on 14 April, never resolving whether it was before or after
the transfer; (b) in Musema, Witness OO testified that the Gatwaro attack and an
attack on Home St. Jean occurred on the same day, yet in his statement he alleged

39T. 2 November 2001, p. 52.

301bid., p. 54.

3410bid., p. 55.

342 Appeal Brief (G. Ntakirutimana), $66 (citing Trial Judgement, §§144, 175).
343T. 2 November 2001, p. 71.

344 See T. 2 November 2001, pp. 62, 64, 65, 70, 71.
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that the Home St. Jean attack occurred later; (c) in Musema, Witness OO claimed
that he first saw Musema at the camp at the end of April, yet in his statement he
claimed he saw Musema with Gérard Ntakirutimana at a meeting that the Trial Cham-
ber concluded took place on April 153%.

194. The Trial Chamber has expressly considered the inconsistency between Wit-
ness OQO’s pre-trial statement and his trial testimony as to the date of Major Job’s
transfer. Accepting Witness OO’s explanation for why he believed his pre-trial state-
ment to have been inaccurate, the Trial Chamber credited the witness’s trial testimony
instead®*®. As already explained, the Trial Chamber’s conclusion that the witness pro-
vided a creditable explanation for the differences between his pre-trial statement and
trial testimony was reasonable, as was the Trial Chamber’s decision to credit the chro-
nology of events that the witness provided at trial.

195. As to the alleged inconsistencies in Witness OO’s testimony concerning the
chronology of the attacks on Gatwaro and on Home St. Jean, the witness, at trial,
acknowledged that he was not sure about the exact chronology : “I think it was on
the same day and I think it was on the 187347, Given this admission, the fact that
he gave a slight divergent testimony on different occasions does not cast doubt upon
his credibility or demonstrate that the Trial Chamber was unreasonable in relying
upon Witness OO’s evidence.

196. As to the alleged discrepancy between Witness OO’s pre-trial statement and
his testimony in Musema about the first time he saw Musema, it was —as the Appel-
lant acknowledges- the Trial Chamber and not the witness who concluded that the
date of 15 April 1994 was the date on which the meeting between Gérard Ntakiru-
timana and Musema took place. In his statement to investigators, the witness did not
ascribe any precise date to that meeting. Rather, the meeting is one of the events that
the witness linked to other events by words such as “the following day”. Considering
the context of the witness’s statement, the meeting seems to have taken place between
the middle and end of April 1994; The Appeals Chamber considers that the witness’s
statement in Musema that he had seen Musema for the first time at the camp at the
end of April is therefore not inconsistent with his statement to investigators in this
case.

197. Gérard Ntakirutimana next challenges the Trial Chamber’s acceptance of Wit-
ness OO’s chronology of events on the morning of 16 April. In particular, he points
to Witness OQO’s statement that Gérard Ntakirutimana arrived at the Kibuye camp
between 7:00 and 7:30 a.m. on 16 April, which would have made it impossible for
him to procure gendarmes, return to Mugonero, and leave for Gishyita at 8:30, which
was the Prosecution’s theory. Therefore, the Appellant argues, Witness OO changed
his testimony at trial to state that Gérard Ntakirutimana arrived earlier, between 6:30
and 7:30%48, The Appellant further argues that even this chronology is still impossible
because one could not travel the distance involved and accomplish the tasks alleged
in 90 minutes*. Finally, the Appellant points out that Witnesses GG and SS contra-

345 Appeal Brief (G. Ntakirutimana) §57.

346 Trial Judgement, §180.

347T. 2 November 2001, p. 41.

348 Appeal Brief (G. Ntakirutimana), §68.

349 Ibid., §$68-69 (citing Trial Judgement, §§161, 195).
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dicted Witness OO’s chronology, since they claim to have observed the house where
Gérard Ntakirutimana was staying that morning, yet did not testify that he left
between 5:30 and 6:30 a.m., as alleged by the Prosecution,

198. The inconsistencies in Witness OO’s estimation of time alleged by the Appel-
lant are not of such magnitude that no reasonable Trial Chamber would have accepted
Witness OO’s trial testimony as truthful. The Appellant provided no evidence which
would suggest that the witness was deliberately untruthful in his trial testimony, so
as to accommodate the Prosecution’s trial theory. In addition, as already explained
above, the Trial Chamber carefully considered the witness’s explanation for the dis-
parities in chronology between his pre-trial statement and trial testimony, and found
the explanation credible.

(vii) Witness OO’s evidence of vehicles carrying attackers, the identity, clothing and
number of attackers

199. Gérard Ntakirutimana challenges the connection made by the Trial Chamber
between Witness OO’s testimony that he conveyed gendarmes from Kibuye in the
hospital vehicle and two other vehicles and the finding that these gendarmes then took
part in the Mugonero attack. The Appellant contends that the Trial Chamber was left
in doubt as to whether any of the vehicles Witness OO said he saw in Kibuye were
ever at Mugonero. Gérard Ntakirutimana argues that no witness at Mugonero observed
people matching the detailed description Witness OO gave of the gendarmes at
Kibuye; contrary to the Trial Chamber’s finding, Witness 25 described them very dif-
ferently. In addition, the Appellant submits, no witness described as many as 15 or
30 gendarmes (which was witness OO’s figure) arriving at Mugonero®>!. Gérard
Ntakirutimana adds that Witness OO’s testimony that the gendarmes returned at 5
p-m. is also contradicted by the Prosecution’s own theory that the fighting continued
beyond 5 p.m.32. Finally, he states that Witness OO’s testimony is also contradicted
by evidence that there was initial fighting between refugees and attackers33.

200. The Trial Chamber expressly considered the arguments the Appellant now puts
forward with respect to the lack of corroboration of Witness OO’s evidence concern-
ing the vehicle carrying the attackers. In the Trial Chamber’s view, the fact that vehi-
cles described by Witness OO were not described by any other witness did not cast
doubt upon his credibility. As the Trial Chamber explained,

Witness OO did not claim to know from his own experience what happened
to the convoy after its departure [from the Kibuye camp]. He relied rather on
indirect evidence, provided by the gendarme Nizeyimana, as to what the gen-
darmes (or at least some of the gendarmes) did after they left the camp. This
does not diminish the reliability of the observations made by this witness in rela-
tion to the afternoon of 15 April and the morning of 16 April®*.

350 Appeal Brief (G. Ntakirutimana), §70 (citing Trial Judgement, §224).
351 Ibid, $§71-72 (citing Trial Judgement, §§224, 292).

352 1bid., §73.

353 Ibid.

354 Trial Judgement, §183.

- ikl




% 2090886_Rwanda 2004.book Page 3895 Thursday, May 5, 2011 10:31 AM

ICTR-96-10 AND ICTR-96-17 3895

201. The Trial Chamber limited its inquiry to the events that transpired at the
Kibuye camp during that time, and to the specific question whether, at time, Gérard
Ntakirutimana applied efforts to procure gendarmes. The Trial Chamber therefore did
not assess the broader factual matrix of what happened to the convoy of gendarmes
procured by the Appellant after it left the camp. The Trial Chamber acknowledged
that the description of the vehicle that arrived at the Mugonero Complex, given by
the witnesses to that event, did not conform to the description of vehicles leaving the
Kibuye camp given by Witness O03>3. The Trial Chamber nevertheless dismissed this
inconsistency as irrelevant to Witness OO’s credibility on the rationale that the wit-
ness did not testify first-hand to the events that took place at Mugonero Complex,
and therefore provided no testimony directly inconsistent with the testimony of the
other witnesses.

202. The Appeals Chamber considers the Trial Chamber’s logic to be puzzling.
Implicit in the Trial Chamber’s findings and reasoning is the assumption that the
vehicles procured by Gérard Ntakirutimana on the morning of 16 April at Kibuye
were the same vehicles that arrived afterwards at Mugonero would be consistent
with the description of the vehicles seen leaving Kibuye. There is no suggestion in
the judgement or in the testimony of the witnesses that Gérard Ntakirutimana and
the accompanying gendarmes switched the vehicles en route from Kibuye to
Mugonero. While such a possibility cannot be excluded, it was incumbent upon the
Trial Chamber to make appropriate factual inquiry in order to ascertain the complete
sequence of events and to assess fully Witness OQO’s credibility. On the record as
it exists, a reasonable trial chamber could not have reconciled the differences in
the testimony of Witness OO and the Mugonero witnesses solely on the basis of
the fact that Witness OO did not testify directly about the kind of vehicles that had
arrived at Mugonero.

203. The question remains, however, whether a reasonable trier of fact could nev-
ertheless have credited Witness OO’s testimony about the events that took place at
Kibuye on 15-16 April, despite the doubts whether his description of the vehicles was
accurate. In finding that there was insufficient evidence that Gérard Ntakirutimana
conveyed attackers to the Mugonero Complex, the Trial Chamber cast serious doubt
upon the credibility of the testimony given by the witnesses who purported to have
seen Gérard Ntakirutimana in the Complex on the morning of 16 April®*®. For
instance, the Trial Chamber was unconvinced by the testimony of Witness HH, who
claimed to have seen the Appellant arrive at the Complex in a white Peugeot pick-
up3¥’. The Trial Chamber observed that this description of Gérard Ntakirutimana’s
vehicle was not consistent with the vehicle description given by any other witness.
Similarly, the Trial Chamber expressed doubts about the testimony given by Witness
KK, who claimed to have seen the Appellant arrived at the Complex in a hospital
vehicle?38, The Trial Chamber also expressed doubt about the evidence given by

355 Ibid., §182.
356 Trial Judgement, §§286-292.
357 Ibid., §286.
358 Ibid., §287.
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another witness, Witness PP, who claimed to have seen Gérard Ntakirutimana arrived
at the Complex in his father’s car3®.

204. Given the doubts expressed by the Trial Chamber about the evidence of these
three witnesses with respect to their observations of the convoy which arrived at
Mugonero on 16 April, a reasonable trial chamber could have decided to credit
instead the vehicle description given by Witness OO, whom the Trial Chamber found
to be a credible witness3%?. As already explained, the Trial Chamber is unique position
to evaluate the demeanour of the testifying witness, to question the witnesses directly
about the gaps or inconsistencies in their testimonies, and to evaluate their credibility
on the basis of the witnesses’ reaction to the difficult questions put to them by the
parties or by the judges. The Trial Chamber’s decision to find Witness OO’s testi-
mony credible is therefore entitled to substantial deference.

205. Furthermore, even if the Trial Chamber had concluded that Witness OO’s
description of the vehicles was subject to doubt, that conclusion does not necessarily
cast doubt upon the rest of his testimony with respect to the events of 15-16 April,
which the Trial Chamber found to be detailed and consistent3®!. Finally, even if the
testimony of Witness OO were to be disbelieved entirely, and if the Trial Chamber’s
concomitant finding that Gérard Ntakirutimana procured the gendarmes were to be
reversed, that reversal alone would not negate the Trial Chamber’s finding that the
Appellant had the requisite genocidal intent*6?, That finding relied, in addition, on the
Trial Chamber’s findings that the Appellant participated in the attacks at Mugonero
on 16 April and shot at refugees, that he killed Charles Ukobizaba, and that he par-
ticipated in the attack on Witness SS3°3. The Trial Chamber’s acceptance of Witness
0O’s testimony with respect to whether the Appellant procured gendarmes at Kibuye
on 15-16 April, even if erroneous, therefore did not result in a miscarriage of justice
and need not be set aside.

206. As to the Appellant’s arguments with respect to Witness OO’s testimony about
the identity and clothing of attackers, the Appeals Chamber finds those contentions
to be unfounded. Several other witnesses testified to seeing Interahamwe take part in
the attack on the Mugonero Complex, and these witnesses did not specify how they
were dressed®®*. Their testimony, therefore, does not cast doubt upon the evidence
given by Witness OO on this point. Furthermore, Witness 25, on whose testimony
the Appellant relies, in fact stated that while some people were wearing civilian cloth-
ing others wore “branches of trees and leaves”, which is consistent with Witness OO’s
description. The fact that Witness 25 did not specify whether these individuals were
Interahamwe or someone else does not undermine the credibility of Witness OO’s evi-

3% Ibid., §288. Three other witnesses whose testimony was considered by the Trial Chamber
“did not claim that Gérard Ntakirutimana conveyed the attackers”, and the Trial Judgement there-
fore contains no discussion of the description of the arriving vehicles given by these witnesses.
Trial Judgement, §289.

360 Ipid., §173.

361 Ibid., §§180, 186.

362 Ibid., §793.

363 Ibid., §791.

364 See, e.g., Witness FF, T. 28 September 2001, pp. 28, 36; Witness KK, T. 4 October 2001,
p- 16; Witness DD, T. 23 October 2001, pp. 83, 84; Witness MM, T. 19 September 2001, pp.
92, 93, 115, 150.
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dence. Witness 25 did not testify that these people were not Interahamwe or attackers,
stating rather that “there were people of all kinds, dressed in all ways”3%. Therefore,
the Trial Chamber was not unreasonable in concluding that Witness 25’s statement
corroborated Witness OO’s statement on the identity and clothing of attackers. In
addition, Witness OQO’s testimony is corroborated, in part, by that of Witness HH, who
testified that attackers were wearing military clothes, khaki-coloured clothes or uni-
forms 366,

207. The Appellant’s argument that Witness OO’s numerical estimate if individuals
leaving Kibuye wit Gérard Ntakirutimana is higher than the estimate of attackers
given by the Mugonero witnesses also fails. First, it is clear from the evidence given
by the Mugonero witnesses that the attackers who arrived at the Mugonero Complex
were substantial in number. The testimony of Witness HH stated that about 15-20
people arrived at Mugonero in one car’®’, and that there were at least 100-120 attack-
ers altogether3®8, Gérard Ntakirutimana’s argument as to the timing of the gendarmes’
return also fails, as there was evidence that the attackers left the Complex at various
times throughout the day.

208. In any event, for reason explained above, even if Witness OO’s testimony had
been inconsistent with the testimony of other witnesses on the issues of the attackers’
identity, clothing and numbers, that does not necessarily invalidate the remainder of
his testimony or lead to a miscarriage of justice.

(viii) Reliability of Witness OQO’s hearsay evidence that the gendarmes collected by
the Appellant participated in the attack on the Mugonero Complex

209. The Appellant next argues that the Trial Chamber lacked any evidence estab-
lishing that the gendarmes, Interahamwe and ammunition he procured were ever in
Mugonero3®®. The Appellant avers that only hearsay statements alleged by Witness
0O suggest that the gendarmes from Kibuye arrived at Mugonero; the Appellant sub-
mits that these statements are not reliable. The Appellant first notes Witness OO’s
claim that Gérard Ntakirutimana told him of the need to “beat the Tutsis who were
in the hospital, the church and even the store”370 Tt is unlikely and unbelievable, so
the Appellant argues, that Gérard Ntakirutimana would have made such a statement
to a stranger. The Appellant points out that Witness OO also testified that gendarme
Nizeyimana told him that Gérard Ntakirutimana said that the gendarmes took part in
the attack. The Appellant argues that this statement, even if made, is unreliable and
undermined by the absence of evidence of the vehicles or the gendarmes being at
Mugonero?’!.

210. Contrary to the Appellant’s argument, the Appeals Chamber considers that the
Trial Chamber was not unreasonable in relying on Witness OO’s hearsay evidence.

365T. 15 February 2002, pp. 30, 31.
366 T, 25 September 2001, pp. 126-128.
37 Ibid., p. 125.

368 Ihid., pp. 134, 135.

369 Appeal Brief (G. Ntakirutimana), §72.
370 Ibid., §73.

37 Ibid.
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The first item of Witness OO’s testimony that the Appellant attacks —Witness OO’s
report that Gérard Ntakirutimana told him of the need to “beat the Tutsi who were
in the hospital, the church and even the store”- is a direct testimony by Witness OO
as to the words the Appellant had spoken to him. While the Appellant argues that it
was unlikely and unbelievable that he would have made a statement of that kind to
a stranger, the Trial Chamber found that Witness OO ‘“had known the Accused for
about three of four months prior to seeing him at the gendarmerie camp [,and] had
visited the hospital and had received treatment from the Accused”’’2. A reasonable
Trial Chamber therefore could conclude that the Appellant would have disclosed his
intentions to a member of the gendarmerie from whom he sought to procure soldiers
and ammunitions, especially given that it was a gendarme whom the Appellant knew
from prior interactions. There is no evidence that the Appellant intended to keep
secret the goal with which he arrived at the Kibuye camp.

211. As to Witness OQO’s testimony about the information he obtained from gen-
darme Nizeyimana, that hearsay raises greater concerns of reliability, because the
truthfulness of that information depends not only on the credibility of Witness OO
and the accuracy of his observation, but also on the credibility and reliability of
Nizeyimana. The Trial Chamber found that Nizeyimana “reported to the witness that
he and Gérard Ntakirutimana had taken part in an attack again Tutsi persons at the
Mugonero Complex”373. This finding, if correct, could support an inference that the
gendarmes procured by the Appellant, as well as the Appellant himself, participated
in the attack on the Mugonero Complex and the atrocities carried out there. The Trial
Chamber, however, rejected the Prosecution’s contention that Gérard Ntakirutimana
conveyed the attackers to the Mugonero Complex for insufficiency of evidence’4,
Nor did the Trial Chamber rely on Witness OO’s hearsay evidence about his conver-
sation with Nizeyimana in its finding that Gérard Ntakirutimana participated in attacks
on 16 April at the Mugonero Complex and shot at refugees. That finding was based
on testimony given by other witnesses. In these circumstances, the hearsay evidence
reported by Witness OO, even if incorrect or unreliable, has not contributed to the
Appellant’s conviction and has not led to a miscarriage of justice. The Appeals Cham-
ber finds therefore that the Trial Chamber’s acceptance of the hearsay evidence need
not be set aside.

(ix) Alibi evidence

212. Finally, Gérard Ntakirutimana submits that the Trial Chamber was wrong to
conclude that he adduced no evidence that he was at his father’s house on 15 April
and the early morning of 16 April. The Appellant points out that Witnesses XX and
16, Elizaphan Ntakirutimana’s wife, and the two Appellants all testified in support of
the alibi that the Appellants left Elizaphan Ntakirutimana’s house in Mugonero for
Gishyita at 6:15 a.m. in Elizaphan Ntakirutimana’s vehicle, they left Gishyita between
7:10 and 7:30, arrived back in Mugonero at 8:00, were told by a gendarme to leave
shortly thereafter, took five minutes to pack and left for Gishyita for the second time.

372 Trial Judgement, §166.
33 Ibid, §186.
14 1bid., §292.




% 2090886_Rwanda 2004.book Page 3899 Thursday, May 5, 2011 10:31 AM

%

ICTR-96-10 AND ICTR-96-17 3899

They picked up others on the road and arrived in Gishyita between 8:30 and 9:30
a.m. In the Appellant’s submission, the Trial Chamber unreasonably relied on Witness
OO instead of these witnesses to conclude that Gérard Ntakirutimana was at the
Kibuye camp procuring gendarmes3’>. The Appellant asserts that, contrary to the Trial
Chamber’s finding, there is a simple explanation why Witnesses 9, 16, and Elizaphan
Ntakirutimana’s wife did not see Gérard Ntakirutimana early on the morning of the
April 16; Gérard Ntakirutimana’s car was parked outside the compound overnight and
left for Gishyita in the early morning hours37°.

213. In the view of the Appeals Chamber, the Trial Chamber, which considered the
issue of the alibi at length, did not act unreasonably when rejecting the Appellant’s
alibi evidence. As the Trial Chamber noted, only the Appellant himself and his father,
Elizaphan Ntakirutimana, claimed that Gérard Ntakirutimana was at his parents’ house
on the afternoon of 15 April and the morning of 16 April. The Trial Chamber con-
cluded that neither Defence Witness 16 nor Defence Witness 9, who both were at
Elizaphan Ntakirutimana’s house on that morning, had seen Gérard Ntakirutimana
there, and even the wife of Elizaphan Ntakirutimana did not mention her son when
describing her activities at the house early on 16 April3’’. Although she did see the
hospital vehicle, usually driven by Gérard Ntakirutimana, parked on the road outside
the compound of her house, she gave the time for that observation as being around
8 a.m., which is not the relevant time3’8. To the extent that the Trial Chamber did
not credit parts of the testimonies of the Defence witnesses, it acted within the per-
missible bounds of its discretion in evaluating the credibility of witnesses testifying
before the court. In so doing, the Appeals Chamber is satisfied that the Trial Chamber
did not rely upon an absence of corroboration to reject defence evidence as alleged
by the Appellant®”.

(b) The shooting of Charles Ukobizaba at Mugonero (Witnesses HH and GG)

(i) Witness HH

a. General challenge to the credibility

214. Gérard Ntakirutimana lists seven instances where Witness HH testified to cer-
tain facts yet the Trial Chamber did not believe him. The Appellant points out that
the Trial Chamber noted inconsistencies between Witness HH’s testimony and his ear-
lier statement, found that his explanations were “not entirely satisfactory”, yet still
credited his evidence. Gérard Ntakirutimana argues that the Trial Chamber should
have had serious concerns about Witness HH’s credibility and should have rejected
his entire testimony380,

375 Appeal Brief (G. Ntakirutimana), §§74-76.

376 1bid., §77.

377 Trial Judgement, §§184, 306.

8T, 10 April 2002, pp. 40, 52.

379 Appeal Brief (G. Ntakirutimana), §29.

380 Ibid., $§81-83 (citing Trial Judgement, §§249, 251, 256, 258, 286, 419, 556, 619, 620,
669).
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215. As already explained, it is settled jurisprudence of the Tribunal that a Trial
Chamber may find some portions of a witness’s testimony credible, and rely upon
them in imposing a conviction, while rejecting other portions of the same witness’s
testimony as not credible. The Appeals Chamber considers that where the Trial Cham-
ber declined to rely upon the evidence given by Witness HH, it did so because of
its concerns about the accuracy of his observations3¥!. In no instance where the Trial
Chamber disbelieved Witness HH’s testimony did it question his sincerity as a wit-
ness. The Trial Chamber considered the impact of the instances where it found Wit-
ness HH’s evidence faulty on his overall credibility, yet reaffirmed that those instances
“do[] not render the rest of his evidence unreliable”3#2. The Appellant has not dem-
onstrated the Trial Chamber was unreasonable in doing do. The Appellant’s general
challenge to Witness HH’s credibility therefore fails.

b. Witness HH’s connection to persons interested in the Appellants’ conviction

216. Gérard Ntakirutimana argues that evidence shows that Witness HH was con-
nected to persons and groups interested in the conviction of those charged before the
ICTR. He asserts that Witness HH lied under oath and was evasive about his con-
nection to Assiel Kabera, thereby raising serious questions about his credibility3%3.

217. The Appeals Chamber considered this argument in Section IV of the present
Judgement3#*, For reasons given in that section, the Appellant’s arguments fail.

c. Inconsistencies between pre-trial statements and trial testimony

i. Omissions in pre-trial statements

218. Gérard Ntakirutimana submits that Witness HH’s testimony included new alle-
gation that were absent from his original statement and/or his “reconfirmation state-
ment”. The first point raised by the Appellant is that Witness HH never claimed to
have seen Elizaphan Ntakirutimana at Mugonero in the original statement, yet this
was a major feature of his trial testimony. This challenge is the same as the challenge
brought by Elizaphan Ntakirutimana3%>,

219. Witness HH testified that he saw Elizaphan Ntakirutimana at the Mugonero
Complex with attackers on the morning of 16 April 1994. In his previous witness state-
ment and reconfirmation statement, however, Witness HH made no mention of Eliza-
phan Ntakirutimana conveying attackers to Mugonero on 16 April 1994. During his tes-
timony, the witness was asked about this failure to mention Elizaphan Ntakirutimana in
his prior statements. The Trial Chamber reviewed the answers provided by the witness
about the content of his statements and, although it found them not entirely satisfactory,
the Chamber was of the view that they did not cast doubt on his testimony33°,

381 See Trial Judgement, §§258, 292, 421, 556, 619, 620, 669.

382 Trial Judgement, §258. To the same effect, see Trial Judgement, §373 (“other issues relating
to the credibility of Witness HH do not reduce his credibility in the present context”).

383 Appeal Brief (G. Ntakirutimana), §84.

384 «“Common ground of appeal on the existence of a political campaign against the Appellant”.

385 Appeal Brief (E. Ntakirutimana), pp. 14-15;

386 Trial Judgement, §§252-260.
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220. The Appeals Chamber notes that, aside from repeating assertions previously
made at trial, the Appellants do not attempt to substantiate their submission that the
Trial Chamber erred; nor do they in any way address the treatment of the apparent
inconsistencies between the witness’s statements and his testimony. In particular it
should be noted that the Trial Chamber observed generally that it gave “higher consid-
eration to sworn witness testimony before it than prior statements” and concluded that
the witness’s previous statements were generally about massacres which occurred at the
hospital in Mugonero and not specifically about the Appellants’. In addition, the Trial
Chamber reasoned that although the witness’s statements contained less information
about the Appellant than his testimony, this did not reduce his overall credibility388. It
also took into consideration that Witness HH’s testimony regarding the actions of Eliza-
phan Ntakirutimana was consistent with that of other witnesses3°. Accordingly, the
Appeals Chamber finds that the Trial Chamber’s conclusion was not unreasonable.

221. Gérard Ntakirutimana next argues that Witness HH never claimed in either
statement to have seen Elizaphan Ntakirutimana at Bisesero, whereas at trial he tes-
tified to seeing Elizaphan Ntakirutimana there twice. At trial, the witness was asked
why he had not mentioned Elizaphan Ntakirutimana’s participation in events at Ku
Cyapa and Mubuga. He explained that he had not been asked about these events. The
Trial Chamber was satisfied with this answer and found the witness to be credible
and consistent under cross-examination®*°. The Appellant does not advance any argu-
ments to show that the Trial Chamber acted unreasonably. Consequently, this chal-
lenge fails.

222. Gérard Ntakirutimana also submits that Witness HH never claimed in either
of his statements that he saw Gérard Ntakirutimana approach or enter the main build-
ing at Mugonero at sundown3°!, The Appeals Chamber notes that the entire discussion
of the Mugonero attack in Witness HH’s April 1996 statement was confined to a sin-
gle paragraph, which contained no coverage of any specific events between Ukobiza-
ba’s shooting around noon on 16 April and 2 a.m. on 17 April. Nothing therefore
indicates that Witness HH was questioned about specific matters during that time peri-
od. The fact of Gérard Ntakirutimana’s entering the hospital building may not have
been viewed as important at the interview stage, but it assumed importance only as
a result of the evidence given by other witnesses.

223. The witness was questioned about omissions at trial, and he explained the
absence of any mention in his prior statement of Gérard Ntakirutimana transporting
attackers to the Complex in the following terms: “You should not think that three
months of evens could be recorded on a document of a few pages”; and

“if at a certain point in time I spoke about the presence of Gérard without
mentioning his vehicle, then it’s because I was not asked how he got there”3%2

387 1bid., §260.

388 The witness’s statement of 1996 is narrative form, and does not include any questions. Men-
tion is made of Gérard Ntakirutimana and others taking part in the attack on Mugonero Complex
on 16 April 1994. Elizaphan Ntakirutimana is mentioned only in relation to events at Gitwe Hill.

389 Trial Judgement, §257.

390 Ibid., §703.

31 Appeal Brief (G. Ntakirutimana), §85.

392T. 26 September 2001, p. 111.
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Because

“during the [pre-trial] interview Witness HH did not exhaustively list all
attackers of vehicles conveying assailants”,

the Trial Chamber concluded that “it does not reduce the credibility of Witness HH
that the statement provides less information about Gérard Ntakirutimana than his tes-
timony”3%3. The Trial Chamber did not find Witness HH’s responses sufficient to cast
doubt on his testimony, concluding that

“the witness’s statement was about ‘the massacres which took place at the hos-
pital in Mugonero’ generally, and not specifically about the two Accused”3%*.

In the Appeal Chamber’s view, the Trial Chamber’s assessment was reasonable.

224. Moreover, the Trial Chamber noted that the witness had failed to mention in
his statement seeing the Appellant enter the main building around nightfall on 16
April, and treated his evidence with caution®®>. The Appellant has not shown that the
approach of the Trial Chamber was unreasonable.

225. The Appellant next argues that Witness HH did not claim in his statements
that Gérard Ntakirutimana killed Esdras, yet he testified to that effect at trial®*®. In
particular, the Appellant notes that, in his statement, Witness HH said that Gérard
Ntakirutimana “was among the persons who chased after us to kill us. However, it
was difficult to see who killed who”. Yet, the Appellant avers, Witness HH was able
to testify in detail that Gérard Ntakirutimana killed Esdras.

226. As explained in Section II.A.1. (b)(ii) g. of the present Judgement, due to the
insufficient notice afforded in the Indictment, the Appellant’s conviction cannot be
premised on the killing of Esdras. Therefore, even if the Appellant were to succeed
in showing that Witness HH’s evidence with respect to the killing of Esdras is not
credible, this would have no effect on the verdict. Moreover, the Appeals Chamber
does not consider that the Trial Chamber was unreasonable in finding Witness HH
generally credible despite his failure to mention explicitly the killing of Esdras in his
pre-trial statements. In this connection, the Appeals Chamber observers that the Trial
Chamber noted the explanations provided by Witness HH3*7 and seems to have con-
sidered that the statements were reconciliable with Witness HH’s testimony at trial3%8,

ii. Observation of the shooting of Charles Ukobizaba

227. The Appellant next alleges that Witness HH testified at trial that he saw the
killing of Charles Ukobizaba from a window, whereas he said in his pre-trial state-
ment that he saw the killing from small holes in the wall while hiding in the ceiling.
The Appellant submits that the Trial Chamber should have rejected Witness HH’s evi-
dence on this point due to his implausible explanations for the inconsistencies with
his statement3%,

393 Trial Judgement, §257.

394 Trial Judgement, §260.

395 Ibid., §421.

396 Appeal Brief (G. Ntakirutimana), §85.
397 Trial Judgement, §555.

398 Ibid., §559.

399 Appeal Brief (G. Ntakirutimana), §88.
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228. The Trial Chamber considered the alleged inconsistency and Witness HH’s
assertion that the inconsistency was caused by a misunderstanding on the part of the
investigators*®, The Trial Chamber noted that the witness “was cross-examined exten-
sively on this issue” and that he “explained that he hid in the building from around
noon on 16 April to 2 am. on 17 April, that some of his observations were made
through the perforated holes in the ceiling, whereas other observations, including the
shooting of Ukobizaba, were made from the ground floor”’#°! The Trial Chamber then
concluded that “the declaration in the written statement did not reduce the credibility
of this part of Witness HH’s testimony”*%> The Appeals Chamber does not consider
that the Trial Chamber was unreasonable. Having observed the witness in person, the
Trial Chamber was entitled to accept his explanations and to credit the witness’s tes-
timony. Moreover, as the Trial Chamber noted, Witness HH’s testimony that the
Appellant shot Charles Ukobizaba was also corroborated by Witness GG’s testimo-
ny 03,

229. The Appellant also submits that Witness HH’s testimony as to the moment
he went to hide in the ceiling was inconsistent***. In this connection, the Appellant
avers that the witness first testified that he went into the ceiling “between 11 :00 and
2:007%% and then, when he realized that the Defence was trying to pin him down
to an early entry into the ceiling, he said he did not hide in the ceiling between 11
am. and 2 p.m., but rather that he went into the ceiling “at about 4 p.m.”4% This,
says the Appellant, should have impelled the Trial Chamber to reject Witness HH’s
testimony.

230. The Appeals Chamber has considered the transcripts of 26 and 27 September
and it is not convinced that the witness attempted to change his answer to avoid being
“pinned down”. Witness HH first testified that he went into the building sometime
between 11 a.m. and 2 p.m. and that he hid into the ceiling about an hour later®’,
Witness HH’s cross-examination continued the next day. When asked at what time
he went into the ceiling, Witness HH replied : “You are asking me questions on time,
but I’ve already told you that I didn’t have a watch. And I think this question was
put to me yesterday actually, and I gave you an estimate. I think that I left —that I
went into the ceiling between 1100 and 1400 hours”%® Moments later, the witness
corrected himself, saying that he went into the building between 11 a.m. and 2 p.m.,
and that it was only an hour or two later that he went into the ceiling, concluding
“[s]lo I would say that I went into the ceiling at about 4 p.m.”** This was in con-
formity with his testimony the previously day. Therefore, the Appeals Chamber is not
persuaded that the above shows that Witness HH lacked credibility and that the Trial
Chamber should have rejected his testimony.

400Trial Judgement (G. Ntakirutimana), 6 88.
401 1pid., §370.

492 Ipid.

493 Ibid., §§371-373.

404 Appeal Brief (G. Ntakirutimana), §89.
405T, 27 September 2001, p. 9.

406 Ihid., p. 12.

47T, 26 September 2001, pp. 115-116.
408T 27 September 2001, p. 9.

499 1pid., pp. 11-12.
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231. Finally, the Appellant contends that certain elements of Witness HH’s testi-
mony on this subject are simply beyond belief and that, as a result, a reasonable trial
chamber would have been compelled to reject his testimony*'?. In this connection,
the Appellant submits that Witness HH testified that he did not concentrate on how
many shots were fired at Ukobizaba, yet he could situate where all attackers were
standing and state whether they had guns and in which direction they fired.

232. In the Appeals Chamber’s view, the fact that the witness did not concentrate
on the number of shots fired bears little relation to his ability (or inability) to observe
the shooters. As the Trial Chamber found, the observational conditions for Witness
HH were good*!!, and it was therefore reasonable for the Trial Chamber to conclude,
given the overall evidence before it, that Witness HH could observe the events well
enough to describe them in detail, even if he could not recall the number of shots
fired at Ukobizaba.

iii. General challenges

233. The Appellant invokes a number of other alleged contradictions between Wit-
ness HH’s pre-trial statements and his in-court testimony*!2. The Appellant also
claims that the difficulties that Witness HH’s statements posed had been drawn to his
attention prior to testifying and that his responses were rehearsed*!?> The Appellant
further submits that Witness HH’s explanations for the inconsistencies between his
statements and his testimony were implausible*!4. In addition, the Appellant argues
that other parts of Witness HH’s testimony were beyond belief and should have
impelled the Trial Chamber to reject his testimony*!3.

234. The Appellant presents this list of alleged contradictions and inadequate expla-
nation with the goal of attacking three findings made by the Trial Chamber : first,
and mainly, the finding that the Appellant shot at Charles Ukobizaba*!®; second, the
finding that the Appellant killed Esdras*'’; and third, that the Appellant headed a
group of attackers at Muyira Hill where he shot Tutsi refuges*!8. As explained in Sec-
tion II.A.1.b.(ii) of the present Judgement, the last two findings cannot serve as pred-
icates of the Appellant’s conviction due to the insufficiency of notice,. Therefore, the
issue of whether the testimony of Witness HH with respect to those findings is cred-
ible is own moot insofar as those two findings are concerned.

235. As to the first finding —that the Appellant killed Charles Ukobizaba- the
Appeals Chamber has considered above the inconsistencies alleged by the Appellant
that relate directly to Witness HH’s observation that the Appellant shot Charles Uko-
bizaba, and concluded that the Trial Chamber was not unreasonable in believing Wit-
ness HH’s testimony on that issue. The other alleged inconsistencies, contradictions

410 Appeal Brief (G. Ntakirutimana), §89.
411 Trial Judgement, §371.

412 Appeal Brief (G. Ntakirutimana), §86.
43 Ibid., §87.

414 1pid., §88.

415 Ibid., §89.

416 Ipid., §78.

47 Ibid., §90.

418 Ipid., §90.
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or exaggerations mentioned by the Appellant do not relate directly to Witness HH’s
observation of the shooting of Charles Ukobizaba and even if true, would not affect
the finding that the Appellant killed Charles Ukobizaba*!®.

(i) Witness GG

a. General attack on credibility

236. Gérard Ntakirutimana submits that Witness GG was not credible because the
Trial Chamber rejected many of his claims, including, notably, that the Appellant shot
Ignace Rugwizangoga, that he was at Mubuga School, and that he was leader at the
Muyira Hill attack. Gérard Ntakirutimana contends that these claims were not mis-
takes or memory lapses on the part of the witness; rather, they show that Witness
GG lied*?.

237. An examination of the findings of the Trial Chamber in relation to the instanc-
es mentioned by Gérard Ntakirutimana shows that the Trial Chamber did not reject
Witness GG’s evidence due to credibility concerns*?!, but rather found that the evi-
dence presented, whether derived from Witness GG’s testimony or from elsewhere,
was insufficient to prove a fact beyond reasonable doubt*??. The fact that a witness’s
testimony may not provide sufficient detail to prove a particular fact beyond reason-
able doubt does not mean that the witness’s testimony should be discredited.

238. The Appellant next challenges the Trial Chamber’s finding that Witness GG
could not read and its use of this finding to forgive inconsistencies in Witness GG’s
testimony. In support of his contention, the Appellant asserts that, in Kayishema and
Ruzindana, Witness GG confirmed his witness statement and signature and never
claimed he could not read; yet, in this case, Witness GG indicated that he had not
(and could not) read his statement, that he had not signed it, and that someone had
probably forged his signature*?3. The Appellant also submits that Witness GG volun-
tarily spelled out complicated words for the Trial Chamber, even correcting Defence
counsel on the spelling of “Nbarybukeye”#**, yet on cross-examination he denied hav-
ing spelled names during his testimony. Third, the Appellant points out that all four
investigators who were involved in taking GG’s statements noted that GG could write
Kinyarwanda*?.

491n fact, the Trial Chamber expressly considered how the Defence’s various challenges to
the credibility of Witness HH’s testimony on other issues —the challenges which largely parallel
those brought by the Appellant now- affect the credibility of Witness HH on the issue of the
shooting of Charles Ukobizaba. The Trial Chamber noted that these challenges “d[id] not reduce
[Witness HH’s] credibility in the present context”. Trial Judgement, §373.

420 Appeal Brief (G. Ntakirutimana), §§94-95.

4211n fact, the Trial Chamber reiterated several times that Witness GG was credible (see Trial
Judgement, §§238, 373, 535, 634, 682).

422 Trial Judgement, §§535 (shooting of Ignace Rugwizangoga), 615 (presence of Gérard
Ntakirutimana at Mubuga School), 636 (as to whether Gérard Ntakirutimana was a leader at the
Muyira Hill attack).

423 Appeal Brief (G. Ntakirutimana), §96.

424 Ibid.

423 Ibid.
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239. The Appeals Chamber recalls that the Appellant presented this challenge in
an earlier motion to this Chamber*?%. The Appellant contended, as he does in his brief
here, that Witness GG had personally spelled names of people and places while tes-
tifying before the Trial Chamber, despite having claimed to illiterate. In response, the
Prosecution submitted that it was in fact the court interpreter, and not the witness,
who had spelled out the names*?’. In support of this argument, the Prosecution pre-
sented a “Certification of audio transcripts by Mathias Ruzindana, Reviser; Language
Service Section, 3 September 2003”, and an internal Memorandum sent by a Prose-
cution Appeals Counsel to members of the trial team*?8. The Appeals Chamber noted
in its Decision of 24 June 2004 that there were “legitimate doubts on the accuracy
of the [trial] transcript as to whether it was Witness GG or the interpreter who had
spelled names during the Witness’ testimony before the Trial Chamber”4?°. In order
to ensure the accuracy and reliability of the transcript, the Appeals Chamber ordered
the Registry to review the transcript of Witness GG’s testimony and to submit to the
Appeals Chamber and the parties a newly certified copy of the accurate transcript*3°,
The Registry complied with these orders on 8 July 2004. The Appellant has not pre-
sented any new submission after the receipt of the material from the Registry.

240. Having examined the transcript, as corrected by the Registry, the Appeals
Chamber now concludes that the evidence adduced by the Appellant does not estab-
lish that the witness has intentionally misled the Trial Chamber as to his literacy. The
witness’s credibility is therefore not affected.

241. Gérard Ntakirutimana also asserts that Witness GG’s “fabricated” statement
regarding his literacy prevent him from testing Witness GG’s evidence. In this con-
nection, the Appellant submits first that, when asked to identify a location on a
sketch, Witness GG replied that he could not read, and that the Presiding Judge thus
suggested not using the sketch*3!. Second, the Appellant contends that, when ques-
tioned about material inconsistencies between a prior statement and his testimony,
Witness GG replied that he could not read his statement and he had signed the state-
ment*32. The Appellant concludes that the Trial Chamber accepted this “ludicrous”
claim rather than finding that Witness GG lied to avoid cross-examination33,

242. The Appeals Chamber is not convinced that these instances show that the
Appellant was prevented from testing Witness GG’s evidence under a false pretext.
First, as found above, the Appellant has not established that the witness intentionally

426 “Defence motion to strike Annex B from the Prosecution Response Brief, and for Re-cer-
tification of the Record”, filed on 2 March 2004;

427 “Prosecution Response to Defence Motion to Strike Annex B from the Prosecution
Response Brief, and for Re-Certification of the Record”, filed on 11 March 2004.

428 This procedural history, as well as both supporting documents submitted by the Prosecution,
are described in the Appeals Chamber’s Decision on Defence Motion to Strike Annex B from
the Prosecution Response Brief and for Re-Certification of the Record, rendered on 24 June 2004.

429 Decision on Defence Motion to Strike Annex B from the Prosecution Response Brief and
for Re-Certification of the Record, rendered on 24 June 2004.

430 See Ibid. and Decision on Registrar’s Submission Under Rule 33B, 7 July 2004.

431 Appeal Brief (G. Ntakirutimana), §97 (i).

B2 Ibid., §97 (ii).

433 Ibid., §97. In this connection, the Appellant refers to paragraph 231 of the Trial Judgement,
but it does not seem that this paragraph is relevant to the issue at hand.

4~ ~¢0




% 2090886_Rwanda 2004.book Page 3907 Thursday, May 5, 2011 10:31 AM

ICTR-96-10 AND ICTR-96-17 3907

misled the Trial Chamber as to his literacy. As to the issue of Witness GG’s ability
to use sketches, the Appeals Chamber is of the view that this is a collateral matter
and that the Appellant could test Witness GG’s evidence otherwise**. As to questions
relating to Witness GG’s answers on the subject of his prior statements, the Appeals
Chamber notes that Witness GG initially denied having signed a statement*3>, but he
subsequently corrected this and recognized his signature*3®. It was thus left to the
Trial Chamber to determine how this affected Witness GG’s credibility. In the Appeals
Chamber’s opinion, the Appellant has not shown that the Trial Chamber was unrea-
sonable in its treatment of GG’s testimony on this subject, despite bald assertions to
this effect. Accordingly, this argument fails.

243. Finally, Gérard Ntakirutimana points to alleged inconsistencies between Wit-
ness GG’s testimony in this case and his testimony in Kayishema and Ruzindana®’.
The Appellant argues that when he was challenged with these inconsistencies before
the Trial Chamber, the witness attempted to explain them by claiming that his testi-
mony in Kayishema and Ruzindana was not recorded correctly by the court reporters.
The Appellant contends that the Trial Chamber erroneously credited his explanations,
because it understood these as errors made by investigators, not by court reporters*3®,
This shows, the Appellant argues, that the Trial Chamber unreasonably ignored the
Defence argument and the contradictions in Witness GG’s testimonies.

244. While the Appellant is correct that the Trial Chamber erred in treating the
omission in question as one made by an investigator rather than a court reporter, that
rationale was not the only reason the Trial Chamber credited Witness GG’s testimony.
The Trial Chamber stated that it accepted his testimony “[a]fter having observed the
witness giving evidence”**. Thus, the Chamber credited Witness GG’s testimony not
only because of the recording error (about which it was mistaken), but also because
it was in a position to observe his demeanour and assess his credibility for itself. The
Appeals Chamber is loathe to disturb such credibility assessments on review, and the
Appellant has not supplied sufficient reasons to doubt that the Trial Chamber’ cred-
ibility assessment was in error.

b. Shooting of Charles Ukobizaba

245. The Appellant asserts that Witness GG’s testimony regarding the shooting of
Charles Ukobizaba was confusing and contradicted by his pre-trial statements*40,

246. The Appeals Chamber notes that the Trial Chamber considered these alleged
contradictions and concluded that Witness GG’s testimony concerning the killing of
Ukobizaba appeared credible**!. The Trial Chamber accepted the witness’s explana-
tions for the variations*?. The Appellant has not submitted any argument to show

434See T. 24 September 2001, pp. 127 and foll.
45T, 24 September 2001, pp. 111-114.

436T. 25 September 2001, p. 68.

437 Appeal Brief (G. Ntakirutimana), §99.

438 Ibid., §99 (quoting Trial Judgement, §634).
439 Trial Judgement, §369.

40 Appeal Brief (G. Ntakirutiamana), §101.

441 Trial Judgement, §§369, 373.

2 Ibid., §369.
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that the Trial Chamber acted unreasonably in crediting the witness’s explanations, and
in accepting as credible the evidence he gave in open court. The Appeals Chamber
considers that the Trial Chamber’s conclusion that those parts of the witness’s testi-
mony were credible is not unreasonable.

247. The Appellant also alleges that Witness GG testified in Kayishema and Ruz-
indana that he first saw a gun on 14 May 1994. However, GG testified in this case
that he saw Gérard Ntakirutimana with a gun on 16 April 199443, In the view of
the Appeals Chamber, if the Trial Chamber was effectively presented with this con-
tradiction, it gave more credence to the testimony of GG in this case. The Appellant
has not demonstrated that it was unreasonable of Trial Chamber to do so.

248. As to the Appellant’s argument that Witness GG was more precise about the
times of the attack in his Kayishema and Ruzindana testimony than in his testimony
in this case, the Appeals Chamber is not convinced that this suffices to show that
the Trial Chamber should not have relied on Witness GG’s testimony. Indeed, it is
possible that the witness remembered the events more clearly at the time of his earlier
testimony in Kayishema and Ruzindana, and he might have been more hesitant to give
precise times when testifying four years later.

249. Lastly, the Appellant points to Witness GG’s testimony that he went to hide
on the first floor of the hospital after the shooting and “found people cutting others
up”. This, the Appellant argues, is contradicted by Baghel, Witness MM and Witness
FF, who said the first floor was locked throughout; no witness testified to violence
occurring there*4,

250. The Appeals Chamber considers that the evidence on which the Appellant
seeks to rely does not support his contention. While Witness MM did testify that, in
the days prior to the attack, the Appellant closed the first floor of the hospital to ref-
ugees staying at the Mugonero Complex*®, this does not necessarily mean that the
floor remained inaccessible the day of the attack. As to the Appellant’s reliance on
the testimony of Witness FF, the citation of the record he provides does not contain
any reference to the closure of the hospital’s first floor, and therefore cannot help his
argument. Finally, the testimony of Witness Baghel was too qualified and imprecise
to support an inference that Witness GG was lying when he testified that he hid on
the first floor of the hospital*4.

c. Attack sometime in mid-May at Muyira Hill

251. Gérard Ntakirutimana claims that Witness GG’s testimony on this subject was
confused, and contradicted and inconsistent with his testimony in Kayishema and Ruz-
indana*".

252. As discussed in Section II.A.1.(b)(ii)e., the conviction based on these partic-
ular allegations has been set aside due to insufficient notice in the indictment. More-
over, the Appeals Chamber considers that the alleged inconsistencies are not of such

443 Appeal Brief (G. Ntakirutimana), §101 (viii).
444 Appeal Brief (G. Ntakirutimana), §101.
45T, 19 September 2001, p. 56.

46 See T. 18 September 2001, pp. 127-128.

447 Appeal Brief (G. Ntakirutimana), §§102-106.
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magnitude that, even if proven true, they could discredit Witness GG’s overall cred-
ibility to such an extent that no reasonable Trial Chamber would have relied on parts
of his testimony to sustain convictions.

d. Witness GG’s testimony that Elizaphan Ntakirutimana participated in an attack
at Mubuga in mid-May, and that he ordered the removal of the Murambi church roof

253. The Appellant submits that Witness GG’s statements regarding the attack at
Mubuga further demonstrate his lack of credibility. In this connection, the Appellant
points to a number of apparent inconsistencies, including GG’s failure to mention the
Appellants’ involvement at any time prior to trial, the moment of the event, the iden-
tity of the victims, and the assertion that Elizaphan Ntakirutimana killed a certain
Habayo*#3. The Appellant also argues that Witness GG’s extensive testimony in Kay-
ishema and Ruzindana and his statement to African Rights about the removal of the
Murambi church roof contradict many parts of his evidence in this case**°. Finally,
the Appellant asserts that Witness GG first testified that he did not hear Elizaphan
Ntakirutimana give reasons for ordering the removal of the church roof but later tes-
tified that Elizaphan Ntakirutimana said it was to deny shelter to Tutsis*°,

254. As the Appellant acknowledges, the Trial Chamber made no finding against
him regarding a Bisesero-area event based on this evidence®!. The Appellant relies
on the alleged inconsistencies described above only in support of his general chal-
lenge to Witness GG’s credibility. As already explained, a Trial Chamber is free to
accept a portion of a witness’s testimony as credible even if it rejects other portions
of his testimony. Therefore, even if the Appellant were to succeed in showing that
Witness GG could not be believed with respect to the question of whether Elizaphan
Ntakirutimana was present during the killings at Mubuga and transported the attack-
ers, it does not follow that the Trial Chamber was unreasonable in relying on Witness
GG’s evidence with respect to other factual findings underlying Gérard Ntakirutimana
convictions. An appellant who wishes a court to draw the inference that a particular
witness cannot be credited at all on the grounds that a particular portion of that wit-
ness’s testimony is wrought with irredeemable inconsistencies has a high evidentiary
burden : he or she must explain why the alleged inconsistencies are so fatal to the
witness’s overall credibility that they permeate his entire testimony and render all of
it incredible.

255. The Appeals Chamber considers that the Appellant here fails to meet this high
evidentiary burden. He fails to argue any connection between the alleged inconsist-
encies and the supposed untruthfulness of Witness GG in the rest of his testimony.
The contradictions on which the Appellant relies are, in any event, not significant
enough to cast doubt on the overall truthfulness of the witness. Witness GG’s pre-
trial statements were very brief, particularly with respect to the Bisesero events, and
therefore may not have reflected all of the witness’s observations to which he later

448 Appeal Brief (G. Ntakirutimana), §§107-108.

49 Ibid., §§109-110.

0 1bid., §111.

41See Trial Judgement, §615 (“In relation to Gérard Ntakirutimana the Chamber notes the
paucity of evidence and finds that the Prosecution has not proved beyond a reasonable doubt
that he participated in the same attack at Mubuga Primary School”).
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testified at trial. As for the alleged inconsistency with Witness GG’s evidence in Kay-
ishema and Ruzindana, that testimony is ambiguous enough to support an inference
that it referred to a different Mubuga event. Even if the event was the same, as the
Appellants were not at trial in that case, the witness’s failure to mention their presence
during his testimony is not, by itself, sufficient to cast doubt upon his testimony in
this case that the Appellants were present during the same events. The same reasoning
applies to the events in Murambi : while the witness did testify in Kayishema and
Ruzindana about attacks in Murambi generally, he was not asked about events at the
church, and so may not have mentioned the Appellants’ presence there. The additional
discrepancies alleged by the Appellant are also insufficient to show that they infect
the entire testimony of Witness GG so that no reasonable Trial Chamber could credit
even a portion of it.

e. Witness GG’s political motivation.

256. The Appellant contends that GG was politically motivated to convict the
Appellants and that all factual findings based on his testimony are erroneous and pro-
duced a miscarriage of justice. For reasons given in Section IV.B.1. below (Common
Ground of Appeal on the Existence of a Political Campaign against the Appellants),
the Appeals Chamber rejects the claim that Witness GG’s testimony was unreliable
and not credible because it was politically motivated.

f. Alleged inconsistencies between the evidence of Witness HH and Witness GG

257. The Appellant contends that, apart from credibility concerns as to Witness HH
and GG, their accounts rather than corroborate each other on the killing of Ukobizaba.
In particular, the Appellant submits the following : (a) While both witnesses said the
shooting occurred in a courtyard, each indicated a different courtyard; (b) HH said
that Gérard Ntakirutimana was facing Ukobizaba as though having a conversation,
that he was holding a gun close to his victim, and that the two men stood with
nobody moving for some time, whereas GG said that Gérard Ntakirutimana called out
to Ukobizaba and shot him when he turned, which would suggest some distance
between them; (c) HH said that Ukobizaba gave a set of keys to Gérard Ntakiruti-
mana after some conversation, whereas GG said that Gérard Ntakirutimana took the
keys after Ukobizaba was shot and fell; (d) although the Trial Chamber found that
both witnesses agreed that the shooting occurred “around noon”, Witness GG was
inconsistent as to the time of the shooting, while Witness HH was not prepared to
commit to a time*2.

258. The Trial Chamber concluded that the variations between the accounts given
by both witnesses were minor and could not outweigh the “overwhelming and con-
vincing similarities” between the two accounts*3. This conclusion was not unreason-
able. On the whole, the two witnesses’ testimonies corroborated one another : both
testified that the Appellant faced Ukobizaba alone in a courtyard, shot him with a
pistol, and took an object from him** The Appellant correctly notes that there are

452 Apeal Brief (G. Ntakirutimana), §91.
453 Trial Judgement, §371.
434 Ibid., §§365-371.
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differences between the witnesses’ testimonies, but those differences are more atmos-
pheric than substantive. Witness GG observed the shooting of Ukobizaba as he was
trying to find a hiding place in the wake of the attack an Mugonero — as he was, in
the Prosecution’s formulation, “running for his life”*%. Witness HH, by contrast, wit-
nessed the shooting through a window from inside a building where he was hiding.
Both witnesses were under tremendous stress, and although of minor details may not
have been perfectly precise, their memory of important points was clear, and they cor-
roborated one another on these major points. Having considered these factors, the
Trial Chamber not unreasonably concluded that the variations in their accounts did
not undermine the core of their testimonies or the credibility of their statements.

g. Allegation that Witness HH and Witness GG colluded

259. The Appellant assert that, in their statements, both Witnesses HH and GG
declare that Gérard Ntakirutimana went to Ukobizaba’s office after shooting him. Yet
both witnesses disavowed this at trial, HH claiming that he only assumed it, GG
denying that he ever said it. Gérard Ntakirutimana contends that these supposed errors
raise serious concerns about the integrity of the investigation, suggesting that they
were collaborators, albeit inefficient ones*°.

260. The Appellant has not adduced enough evidence to substantiate an inference
that the two witnesses collaborated in the preparation of their trial testimony. The
aforementioned inconsistencies between the pre-trial statements and the evidence the
witnesses gave in court are not sufficient to establish collusion between the witnesses.

(iii) The absence of proof of death of Ukobizaba and Esdras

261. The Appellant contends that the Trial Chamber unreasonably assumed that
Ukobizaba and Esdras were killed. He asserts that the evidence of Witness HH only
showed that they were shot and fell; however, many people who were shot survived.
Absent proof of death, the Appellant argues, the Trial Chamber should not have
assumed it. The Appellant adds that the Trial Chamber’s finding that MM testified
that Gérard Ntakirutimana mentioned “Ukobizaba” as being among the dead®7 is sim-
ply wrong; MM did not testify to that*8,

262. The Appeals Chamber does not consider that the Trial Chamber was unrea-
sonable in drawing the inference that Charles Ukobizaba was killed from the testi-
monies of the witnesses, such as the testimony of Witness HH and Witness GG that
the Appellant shot at Ukobizaba. It was reasonable to infer from the circumstances
that Ukobizaba did not survive : he was shot at close proximity; he fell to the ground;
and Witness MM testified that Mika and Ruzindana mentioned the name Ukobizaba
while “taking an inventory of the cadavers”#>°

455 Prosecution Response 62, §5.82 (citing T. 20 September 2001, pp. 143-146).
456 Appeal Brief (G. Ntakirutimana), §92.

47 Trial Judgement, n. 542.

458 Appeal Brief (G. Ntakirutimana), §93.

49T, 20 September 2001, p. 67.
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263. As to the argument that there was insufficient proof of the death, the Appeals
Chamber has disallowed the conviction relying on that factual finding due to insuf-
ficient notice, and therefore the Appellant’s present contention is moot.

(c) Attack on refugees at the Mugonero Complex (Witness SS)

i. General challenge to the credibility of Witness SS

264. Gérard Ntakirutimana incorporates the argument of Elizaphan Ntakirutimana’s
Appeal Brief regarding Witness SS and ads further arguments, notably that Witness
SS’s awareness of Philip Gourevitch’s book We Wish to Inform You That Tomorrow
We Will Be Killed With Our Families : Stories from Rwanda (1998) influenced his
testimony and undermined his impartiality, and that his association with the son of
Charles Ukobizaba, who has an obvious interest in securing Gérard Ntakirutimana’s
conviction, casts a further doubt over Witness SS’s credibility4¢0.

ii. Witness SS’s Mugonero evidence

265. These arguments are addressed in IV.B.5. of this Judgement*®!. For reasons

given there, the Appellant’s general challenge to the credibility of Witness SS fails.

266. Gérard Ntakirutimana claims that Witness SS gave two different accounts of
meeting Gérard Ntakirutimana as Witness SS was fleeing Mugonero. Witness SS tes-
tified that he was running the forest when he encountered Gérard Ntakirutimana and
other attackers, whereas according to his statement he saw Gérard Ntakirutimana and
the attackers when he was “trying to get into the bush”#%2. The Appellant notes that
Witness SS refused to estimate the distance between himself and his attackers because
there were no bushes in the courtroom, even though he was able to estimate distances
when investigators recorded his statement*®3. The Appellant adds that the testimony
of Witness SS is unbelievable and cites further aspects of Witness SS’s testimony,
including his identification of Gérard Ntakirutimana when firing a shot, his description
of the smoking gun, and the general unfolding of the events***. The Appellant con-
tends that the Trial Chamber was clearly troubled by Witness SS’s testimony and
rejected many of his claims, including his observation of the smoking gun and even
the claim that Gérard Ntakirutimana shot at him, yet still found the witness’s identi-
fication of the Appellant to be reliable. The Appellant submits that the Trial Chamber
failed to grasp that Witness SS was inventing facts in an effort to convince the Cham-
ber of Gérard Ntakirutimana’s guilt*%.

267. Although, as the Appellant argues, Witness SS used different language in
describing his encounter with Gérard Ntakirutimana in the witness statement and at
trial, the Appeals Chamber considers that this difference does not give rise to an infer-

460 Appeal Brief (G. Ntakirutimana), §§117-120.

461 “Common Ground of Appeal on the Existence of a Political Campaign Against the Appel-
lants”.

462 Appeal Brief (G. Ntakirutimana), §121.

463 Ibid., §122.

464 Appeal Brief (G. Ntakirutimana), §123.

463 Ibid., §124.
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ence of inconsistency. Describing his flight from the Mugonero Complex in his wit-
ness statement, Witness SS states that he “passed by the girls dormitory trying to get
to the bush. There, however, I met another group of attackers”400, among whom he
claimed to have seen Gérard Ntakirutimana. At trial the witness stated that he met
Gérard Ntakirutimana in the forest*®’. The difference between these two statements
is not significant. Furthermore, when confronted with this discrepancy, the witness
credibly explained that when talking about “the bush”, he meant a place where there
was vegetation, and that when giving his prior statement, he was very close to the
forest to which he referred%s.

268. The Appeals Chamber is not persuaded that the witness’s difficulty in esti-
mating distances undermines his credibility. The witness consistently refused to esti-
mate distances in his pre-trial statement as well as at trial, explaining that it was dif-
ficult for him to estimate distances indoors when the relevant situation had occurred
outside. Other passages of his testimony consistently show that he had difficulty in
estimating distances*®®. The distances were estimated by the investigators or by coun-
sel and members of the Trial Chamber. The witness explained that estimating the rel-
evant distance in his pre-trial statement was easier, as he could show the investigators
outside, but still stressed that he himself had not estimated the distance, but rather
that the investigators had done so.

269. The Trial Chamber was not convinced beyond reasonable doubt that Gérard
Ntakirutimana shot at Witness SS, because Witness SS did not actually see Gérard
Ntakirutimana aim or fire at him and, under the circumstances, it was not very likely
that the witness could have seen the smoke come out of the Appellant’s gun. In the
opinion of the Appeals Chamber, this conclusion does not necessary imply that the
witness was untruthful. Although the witness mentioned the detail of the gun smoke
for the first time only at trial and, in the Trial Chamber’s considered assessment, was
mistaken about having seen the gun fired, the witness’s error with respect to this
important detail does not suffice to impugn his testimony as a whole. The Trial
Chamber, as the assessor of the witness’s demeanour, was placed to ascertain where
the witness was embellishing his testimony and to separate these parts from the core
of the witness’s evidence.

270. The Trial Chamber repeatedly stated that SS was a credible witness*’%, even
though it was not convinced beyond reasonable doubt that the evidence presented
showed that Gérard Ntakirutimana shot him*’!. Witness SS said that he had recog-
nized Gérard Ntakirutimana, among others, even if he had just given a quick look to
the group of attackers. This statement appears credible, as he had known Gérard
Ntakirutimana by sight for several years. Furthermore, the witness explained that, as
stated in his witness statement, he believed that the attackers were carrying guns in
addition to traditional weapons because he saw Gérard Ntakirutimana carry a gun. An

466 Witness statement of 18 December 2001, p. 4.

467T, 31 October 2001, pp. 59 et seq.

468 Iid., pp. 60-61.

469 See, e.g., T. 30 October 2001, pp. 99, 110, 111, 115-117, 124, 135; T. 31 October 2001,
pp. 81, 105, 106, 108.

470 Trial Judgement, §577 (citing §§277-285, 388-393, 577-579, 623-628, 658-661, 635-686).

411 Ibid., §392.
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examination of his witness statement discloses that Witness SS first spoke to what
kinds of weapons the attackers were carrying before turning to speak more directly
about the weapon that Gérard Ntakirutimana was allegedly carrying. As a result, the
Trial Chamber could reasonably rely on Witness SS’s recognition of Gérard Ntakiru-
timana as member of the group of attackers even if it rejected Witness’s submission
that Gérard Ntakirutimana shot at him in the forest.

iii. Witness SS’s sighting of Elizaphan Ntakirutimana at Mugonero

271. Gérard Ntakirutimana submits that Witness SS recounted seeing Elizaphan
Ntakirutimana at Mugonero three times before the attack, including seeing him receive
a letter from refugees seeking protection. However, the Trial Chamber found, and accord-
ing to Gérard Ntakirutimana the Prosecution accepted, that Elizaphan Ntakirutimana was
not at Mugonero at that time, but rather was delivering the letter to the bourgmestre. The
Appellant submits that the Trial Chamber erred when it determined that Witness SS was
credible yet failed to explain its reasons for disregarding Witness SS’s incorrect testimony
on this point when determining that he was generally credible*’2.

272. In the Appeals Chamber’s view, even if Witness SS testified that he saw Eliza-
phan Ntakirutimana on 16 April 1994, before the beginning of the attacks at the
Mugonero Complex, this does not necessarily undermine his credibility. Acknowledg-
ing once again the deference that is ordinarily accorded to credibility findings of the
Trial Chamber, the Appeals Chamber in this instance is not convinced that the Trial
Chamber was unreasonable in crediting Witness SS’s testimony on this point.

iv. Witness SS’s evidence regarding Elizaphan Ntakirutimana at a Murambi attack
between May and June 1994

273. Gérard Ntakirutimana asserts that Witness SS’s testimony regarding an attack
at Murambi is not credible. Gérard Ntakirutimana recalls that Witness SS testified that
he encountered Elizaphan Ntakirutimana in a vehicle filled with attackers at Murambi
and that he did not notice it until the vehicle was very close. Witness SS gave two
explanations of why he did not hear the vehicle approach until it was very close :
that he was “out of his head” because he was on his way to commit suicide, and
that he was walking on banana leaves that drowned out the noise. According to
Gérard Ntakirutimana, the Trial Chamber unreasonably accepted the explanation of
Witness SS473,

274. Gérard Ntakirutimana also takes issue with Witness SS’s claim that “later on”
he was hiding and heard attackers say that Elizaphan Ntakirutimana had told them
that God ordered that the Tutsi be killed. Gérard Ntakirutimana submits that it is high-
ly unlikely that attackers would have explained to each other why they had engaged
in a chase that was already over. While the Trial Chamber rejected this as hearsay,
the Appellant argues that it should have gone further and recognized this as evidence
of Witness SS’s bias and willingness to lie*’.

472 Appeal Brief (G. Ntakirutimana), §125.
473 Appeal Brief (G. Ntakirutimana), §§126-127.
474 Ibid., §127.
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275. In his testimony, Witness SS described in detail his sighting of Elizaphan
Ntakirutimana at the Murambi attack. His testimony was consistent with his statement.
He explained that he saw Elizaphan Ntakirutimana driving his car carrying attackers
when he crossed a road. He could recognize Elizaphan Ntakirutimana because he
knew him since long before the attack, because it was daytime, and because he was
a short distance away. Witness SS explained that shortly after he started running away
from the attackers, he turned around to see what was happening behind him and could
see Elizaphan Ntakirutimana standing right next to his car and watching the attackers
chasing him*7. The witness explained that he had not heard the vehicle approaching
because he was walking on dry banana leaves in a plantation, which made a loud
noise, and because he was about to commit suicide and therefore had “kind of lost
[his] head”#6. The Appeals Chamber does not consider that the Trial Chamber was
unreasonable in accepting Witness SS’s testimony on this.

276. As to Witness SS’s assertion that he heard attackers say that Pastor Ntakiru-
timana had said that God had ordered that the Tutsi should be killed and exterminat-
ed*”?, the Trial Chamber did not rely on this account because Witness SS had not
personally heard Elizaphan Ntakirutimana make such a remark*’®. Therefore, this part
of Witness SS’s testimony formed no basis for the Trial Chamber’s verdict. Moreover,
even if Witness SS was untruthful in this part of his testimony, the Trial Chamber
could still have found him credible with respect to other parts, on which it did rely
in reaching its verdict. The Appeals Chamber does not consider that the Trial Cham-
ber was unreasonable in its treatment of this part of Witness SS’s evidence. The argu-
ments raised by Elizaphan Ntakirutimana in relation to Witness SS’s evidence have
been addressed in Section III.C. of the present Judgement.

v. Witness SS’s evidence of Gérard Ntakirutimana’s presence at a Mubuga School
incident

277. The Appellant alleges that Witness SS claimed for time in his testimony that
he personally saw Gérard Ntakirutimana kill Tutsi at Mubuga Primary School, where-
as his pre-trial statement merely alleged that he saw Gérard Ntakirutimana shooting
at people hiding in the school. Gérard Ntakirutimana asserts that Witness SS invented
a tale of Gérard Ntakirutimana’s going to the door and shooting inside the school.
He submits that the Trial Chamber properly ignored this part of Witness SS’s testi-
mony but adds that the Trial Chamber should have used this to question Witness SS’s
credibility. Gérard Ntakirutimana also contends that Witness SS was coached on how
to respond to allegations of inconsistencies with his pre-trial statement*7°.

278. In his witness statement and his testimony, Witness SS described that he saw
Gérard Ntakirutimana shoot at refugees in and outside of the school. At trial, Witness
SS also stated that Gérard Ntakirutimana had in fact killed people and that he later
saw dead bodies in and outside of the school. The Appeals Chamber is not convinced

45T, 31 October 2001, p. 120.

46T, 31 October 2001, pp. 121, 123.

4777, 30 October 2001, pp. 131.

478 Trial Judgement, §578.

479 Appeal Brief (G. Ntakirutimana), §§128-131.
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that there is a contradiction between Witness SS’s pre-trial statement and his testimo-
ny. The Appeals Chamber notes that Witness SS’s pre-trial statement was very short.
Even if, in his statement, Witness SS not say expressly that the actions of Gérard
Ntakirutimana had resulted in the death of people, this could reasonably be inferred
in the circumstances. The alleged discrepancy between Witness SS’s trial testimony
and his prior statement is therefore not sufficient to show that Witness SS had a
“demonstrated willingness to lie and embellish”*%°, and that the Trial Chamber could
not reasonably rely on Witness SS’s testimony.

(d) Attacks on refugees at the Mugonero Complex (Witnesses YY, GG, HH, SS)

(i) Witness YY : General credibility challenge

279. The Appellant asserts that the Trial Chamber should not have accepted any
part of Witness YY’s evidence because he evidently invented at trial that Gérard
Ntakirutimana killed Kagemana and Macantaraga. The Appellant argues that the evi-
dence clearly showed that Kagemana was killed later by unknown persons, and the
Trial Chamber itself concluded that Witness YY had not provided sufficient informa-
tion to warrant a conclusion that Gérard Ntakirutimana killed Macantaraga. The
Appellant contends that the Trial Chamber was “not entirely satisfied” with Witness
YY’s explanations of inconsistencies between his statement and his testimony, finding
them to be “somewhat remarkable”*8!

280. As already explained, the settled jurisprudence of the Tribunal permits a Trial
Chamber to accept a witness’s testimony on one issue while rejecting it with respect
to another. The Trial Chamber’s decision not to accept Witness YY’s evidence that
Gérard Ntakirutimana killed Kagemana or Macantaraga*®?> does not necessarily mean
that the witness’s evidence could not be accepted on other factual matters. The Trial
Chamber concluded that the evidence was insufficient to show that Gérard Ntakiru-
timana killed Kagemana and Macantaraga. The Trial Chamber’s decision not to accept
Witness YY’s evidence on this point, however, does not cast doubt upon the credi-
bility of witness’s overall testimony.

(i1) Witness YY : credibility, challenge with respect to the events in Murambi
Church and the killing of Nzamwita’s wife at Muyira Hill

281. The Appellant submits that Witness YY’s credibility was damaged by his allega-
tion, made for the first time at trial, that Gérard Ntakirutimana was involved in removing
the roof from the Murambi Church and that both Appellants were involved in killings
at Murambi Church. The Appellant argues that the Trial Chamber should have concluded,
because these allegations had not been made in the witness’s pre-trial statement, that Wit-
ness YY was not a trustworthy witness*®3. The Appellant adds that this supported by
other examples of what he believes was inconsistent or evasive testimony***. The Appel-

480 1pid.

481 Appeal Brief (G. Ntakirutimana), §§134-137 (quoting Trial Judgement, §§274, 357).
482 Trial Judgement, §404.

483 Appeal Brief (G. Ntakirutimana), §138.

484 Ibid., §139.
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lant also submits that other witnesses contradicted Witness YY’s evidence, which further
undermines his testimony and his credibility*®>. Finally, the Appellant avers that Witness
YY’s testimony that Gérard Ntakirutimana shot Nzamwita’s wife at Muyira Hill was not
plausible*3°.

282. The inconsistencies alleged by the Appellant relate to two issues considered
in the Trial Judgement: (a) the attack at Murambi Church and (b) the killing of
Nzamwita’s wife in the course of an attack at Muyira Hill. With respect to the first
issue, the Appeals Chamber, in Section III.C.4.(a) of this Judgement, analyses an anal-
ogous argument of Elizaphan Ntakirutimana to the credibility of Witness YY. The
Appeals Chamber concludes that Witness YY’s account of the shooting that took
place at the Murambi Church was not credible and that no reasonable Trial Chamber
would have accepted his testimony on that point. With respect to the second issue,
the Appeals Chamber concluded, in Section II.A.1 (b)(ii)f. of the Judgement, that the
Appellant lacked sufficient notice about the allegation that he shot and killed Nzam-
wita’s wife, and that the Trial Chamber erred in basing his conviction on that finding.
Thus, the inconsistencies now alleged by the Appellant, even if true, would only fur-
ther support the Appeals Chamber’s conclusion in Section III.C.4.(a) and would have
no effect with respect to the Trial Chamber’s conviction invalided by the Appeals
Chamber in Section IL.A.1.(b)(ii)f. To be relevant to the remaining findings in the
Trial Judgement that are based on the testimony of Witness YY, the Appellant must
show how the inconsistencies alleged above cast the overall credibility of the witness
into such doubt that no reasonable Trial Chamber would have accepted his testimony
on any other matter. The Appellant fails to make that high showing. Moreover, with
the exception of the disallowed conviction for the attack on Muyira Hill, any other
conviction-relevant factual finding where the Trial Chamber relied on the testimony
given by Witness YY was corroborated by the testimony of other witnesses*¥’. There-
fore, even if the testimony of Witness YY were altogether excluded as not credible,
the Trial Chamber’s factual findings would be unaffected.

(iii) Contradictory evidence as to the sightings of Gérard Ntakirutimana

283. Gérard Ntakirutimana argues that, even if credible, the evidence of Witness
GG, HH, SS, KK, PP and YY is so confused and contradictory regarding Gérard
Ntakirutimana’s presence at Mugonero that it cannot prove beyond e reasonable doubt
that he was there*38,

284. The alleged contradictions at paragraphs 144 and 145 of the Appellant’s Brief
relate to the arrival of vehicles carrying attackers at Mugonero an 16 April 1994 and

485 Ibid., §140.

486 Ipid., §141.

487 See Trial Judgement, §§365-373 (relying on the evidence of Witnesses HH and GG that
the Appellant shot Charles Ukobizaba, and therefore was present during the attack on the Mugon-
ero Complex); §§388-393 (finding, on the basis of the testimony of Witness SS, that the Appel-
lant shot at him on the day in question in the vicinity of the Mugonero Complex, a finding fur-
ther supporting a conclusion that the Appellant was present in the complex on that day); §§702-
704 (relying on the testimony of Witness HH to find that the Appellant participated in attacks
in unspecified location in Bisesero).

488 Ibid., §§143-147.
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to whether Gérard Ntakirutimana accompanied these vehicles. In this connection, the
Trial Chamber has concluded that the evidence on these issues “d[id] not provide a
sufficiently detailed or coherent picture to conclude beyond a reasonable doubt that
Gérard Ntakirutimana conveyed attackers to the Complex on the morning of 16 April
19947489 The contradictions which the Appellant adduces here have no bearing on
the Trial Chamber’s conclusion that the Appellant was present during and participated
in the attack on refugees at Mugonero.

285. The Appellant also contends that the evidence was contradictory on the ques-
tion of where Gérard Ntakirutimana might have been at the start of the attack on the
Complex*°. However, the Trial Chamber made no finding on this issue**! and the
Appeals Chamber considers that, even it the evidence were found inconclusive, this
would not affect the finding that Gérard Ntakirutimana killed Ukobizaba around mid-
day. Accordingly, this argument fails.

286. The Appellant also notes that Witnesses GG and HH testified that, around
midday, Gérard Ntakirutimana was in hospital courtyard Ukobizaba; however, this
seems to contradict the evidence of Witness YY and SS who both placed the Appel-
lant elsewhere around that time**2. The Appeals Chamber finds that the evidence pre-
sented by the witnesses in question is not so conflicting regarding Gérard Ntakiruti-
mana’s presence that the Trial Chamber was unreasonable in finding, beyond a
reasonable doubt, that he was at Mugonero. The fact that several witnesses were in
the same general area does not necessarily mean that their observations about the
identity and the location of those present have to be identical for the witnesses to be
considered credible. The differences in their respective statements can be explained
by the place from where these witnesses made their observations, as well as by the
fact the witnesses did not give exact times for their observations. The Appeals Cham-
ber has already rejected the Appellant’s argument that the evidence given by Witness-
es HH and GG was so contradictory as to make unreasonable the Trial Chamber’s
finding that he shot Charles Ukobizaba in the Mugonero hospital courtyard on 16
April 1994. This is also sufficient to support a conclusion that the Appellant was
present during the attack on the Mugonero Complex on 16 April 1994. The Trial
Chamber acted reasonably in concluding that “[t]he fact that the Accused was
observed in other locations by Witness YY ... and [Witness] SS ... does not exclude
his presence during the shooting of Ukobizaba”*3. The distances within the Complex
made it possible for Gérard Ntakirutimana to move from one location to another with-
in a short time.

287. Finally, the Appellant contends that, despite the obvious contradictions between
the testimonies of the Prosecution witnesses, the Trial Chamber unreasonably disbe-
lieved the evidence of Defence Witness 25 which corroborated the Appellant’s alibi***

489 Trial Judgement, §292.

490 Appeal Brief (G. Ntakirutimana), §§146-147.

“ln relation to the events of 16 April 1994 at Mugonero, the Trial Chamber found that i)
Gérard Ntakirutimana killed Ukobizaba around midday (§384); ii) Gérard Ntakirutimana partic-
ipated in the attack on that day (§§393 and 404).

492 Appeal Brief (G. Ntakirutimana), §146.

493 Trial Judgement, §384.

494 Appeal Brief (G. Ntakirutimana), §148.
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Witness 25 testified that he saw the Appellants in Gishyita around 1.00-1.30 p.m. from
about 80-100 metres, but that he did not approach them because he had been drinking,
and he did not want the Pastor to know that since drinking is prohibited for Adventists.
The Trial Chamber explained that it was not convinced by this testimony*®. In the view
of the Appeals Chamber, the Appellant has not demonstrated that this was unreasonable.

1. Bisesero Indictment

(a) The Bisesero finding based solely on testimony of Witness FF

288. Gérard Ntakirutimana argues that no reasonable tribunal could have found Wit-
ness FF credible. The Trial Chamber relied upon Witness FF’s testimony alone to find
that the Appellant (1) pursued and attacked Tutsi with Interahamwe at Murambi Hill
on or about 18 April 1994; (2) was with attackers and shot at refugees at Gitwe Hill
in late April or My; (3) transported attackers and chased and shot Tutsi at Kidashya
Hill between April and June 1994; and (4) was with Interahamwe and shot at refugees
in a forest by a church at Mutiti Hill in June 19944%, The Trial Chamber did not
rely on Witness FF’s testimony with respect to any other factual findings related to
the Bisesero Indictment.

289. For reasons explained in Section II.A.1.(b)(ii) of the present Judgement; the
Appeals Chamber has quashed the convictions of Gérard Ntakirutimana based on the
four findings listed above due to the insufficiency of notice. This conclusion makes
the Appellant’s challenge to Witness FF’s credibility, insofar as it seeks to invalidate
the Trial Chamber’s findings with respect to the Bisesero Indictment, moot.

290. The Trial Chamber also discussed the evidence given by Witness FF with
respect to some events changed in the Mugonero indictment. The Trial Chamber
relied on the testimony of Witness FF three instances. First, the Trial Chamber used
the witness’s evidence in finding that Gérard Ntakirutimana said, in the week prior
to the attack on the Mugonero Complex, that the Hutu patients should leave the hos-
pital*’. Second, the Trial Chamber used the evidence provided by Witness FF to find
that, prior to the attack, the Appellant “simply abandoned the Tutsi patients”*%. The
Trial Chamber then observed, “as part of the general context”, that “[t]his behaviour
[wa]s not in conformity with the general picture painted by the Defence of the
Accused as a medical doctor who cared for his patients”#%°. Third, the Trial Chamber
relied on Winess FF’s testimony that she “saw ‘soldiers’ on board vehicles and Inte-
rahamwe on foot arrive at the [Mugonero] Complex at 9.00 a.m. on 16 April, and
commenced killings, “progress[ing] from the open areas to the ESI Chapel, and thence
to the hospital”>%,

291. The first two findings based on the evidence given by Witness FF — that the
Appellant told the Hutu patients to leave the hospital and that he abandoned his Tutsi

495 Trial Judgement, §382.

4% Appeal Brief (G. ntakirutimana), §151.
497 Trial Judgement, §134.

498 Ibid., §153.

49 Ibid., §324.

500 1pid., §324.
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patients- were not used by the Trial Chamber, either on their own or as elements of
a broader context, to support any of the convictions it imposed, nor to determine the
appropriate sentence for Gérard Ntakirutimana after the conviction. With respect to
the last observation given by Witness FF — that attackers arrived at the Mugonero
Complex on the morning of 16 April and proceeded to kill the refugees congregating
there- the Trial Chamber did not use that observation to make any particular finding.
Moreover, the evidence as to the beginning of the attack was also given by other
Prosecution witnesses, such as Witnesses GG, HH, YY, SS, MM and PP as well
as by a number of Defence witnesses, such as Witnesses 8, 5, 7, 6, 32 and 9°°2. Any
conclusion the Trial Chamber had drawn from these testimonies would have remained
the same even if it had disbelieved Witness FF. The credibility of Witness FF is also
immaterial with respect to the conviction or the sentence imposed by the Trial Cham-
ber under the Mugonero Indictment. There is consequently no need to address the
Appellant’s challenge to Witness FF’s credibility.

(b) The Bisesero findings based solely on testimony of Witness HH

292. Witness HH provided uncorroborated evidence of two Bisesero incidents : (1)
that around the end of April or the beginning of May, Gérard Ntakirutimana shot and
killed Esdras during an attack at Gitwe Primary School; and (2) that Gérard Ntakiru-
timana headed a group of attackers at Muyira Hill where he shot at Tutsi refugees
in June 1994. The Appeals Chamber has already determined that, for lack of sufficient
notice, Gérard Ntakirutimana could not be convicted on the basis of the killing of
Esdras or the attack at Muyira Hill in June 1994303, Therefore, the only remaining
finding is that Gérard Ntakirutimana took part in the attack near Gitwe Primary
School at the end of April or the beginning of May 1994. For the reasons set out in
Sect II.B.1.(b) of this Judgement, the Appeals Chamber concludes that the Trial
Chamber could reasonably rely on the evidence provided by Witness HH to find
Gérard Ntakirutimana guilty of genocide under the Bisesero Indictment.

(c) The Bisesero findings based solely on testimony of Witness YY

293. Gérard Ntakirutimana claims the Trial Chamber unreasonably relied on Wit-
ness YY'’s evidence to find that he had participated in an attack at Muyira Hill and
shot and killed the wife of Nzamwita on 13 May 1994. Gérard Ntakirutimana refers
to his challenges to Witness YY’s credibility in the discussion of the Mugonero
events>®. For reasons given in Section II.A.1.(b)(ii) and 11.B.1.(d) of this Judgement,
the Appellant’s challenge to this finding of the Trial Chamber is now moot.

(d) The Bisesero findings based solely on testimony of Witness GG

294. Gérard Ntakirutimana claims the Trial Chamber unreasonably relied on Wit-
ness GG’s evidence to find that he took part in an attack on Tutsi refugees at Muyira

01 1pid., §§322-325.

302 1pid., §§326-331.

303 See supra, section ILA.1.(b)(ii).
504 1bid., §164.
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Hill in mid-May 1994°%, For the reasons set out in Section II.A.1.(b)(ii) of this
Judgement, the Appellant’s challenge to this finding of the Trial Chamber is now
moot.

(e) The Bisesero findings based solely on testimony of Witness SS

295. Gérard Ntakirutimana claims the Trial Chamber unreasonably relied on Wit-
ness SS to find that he participated in an attack at Mubuga Primary School and shot
at Tutsi refugees sometime in June 1994. This finding was based solely on Witness
SS’s testimony. Gérard Ntakirutimana refers to his challenges to Witness SS’s credi-
bility in the discussion of the Mugonero events>". For the reasons set out in Section
II.B.1.(c) of this Judgement, the Appeals Chamber concludes that the Trial Chamber
could reasonably rely on the evidence provided by Witness SS to find Gérard Ntakiru-
timana guilty of genocide under the Bisesero Indictment.

(f) Attending planning meetings (Witness UU)

296. Gérard Ntakirutimana also argues that the Trial Chamber erred in relying on
the evidence given by Witness UU to find that he attended meetings in Kibuye during
which the attacks against the Tutsis were planned®?’. In support, the Appellant asserts
a number of challenges to Witness UU’s credibility’%®. As Gérard Ntakirutimana
acknowledges, however, the Trial Chamber has not relied directly on this finding to
support any of the convictions®®®. While the Appellant summarily asserts that this
finding “affected the outcome of the case”>!?, he fails to present any argument as to
how this finding has influence the verdict and what impact, if any, the setting-aside
of this finding would have on the Trial Chamber’s verdict. Where the Appellant “fails
to make submissions as to how the alleged error led to a miscarriage of justice”, the
Appeals Chamber need not consider the Appellant’s arguments®!!. Accordingly,
because the Appellant has presented no argument as to how the reversal of the Trial

505 Appeal Brief (G. Ntakirutimana), §165.

306 Ibid., §166.

507 The Prosecution objects to the inclusion of this material in the re-filed Appeal Brief because
it was not included in Gérard Ntakirutimana’s original Appeal Brief, and argues that this action
contravened the Order of 21 July 2003 issued by the Pre-Appeal Judge, which required Gérard
Ntakirutimana to file a new brief, conforming with the 16 September 2002 Practice Direction on
the Length of Briefs and Motions on Appeal. That order, the Prosecution notes, did not authorize
the Appellant to include a new substantive section. The Appellant acknowledges that the newly
included section contained material not present in his original brief, and does not claim that the
order permitted him to do so. The Appellant, however, argues that the Prosecution suffered no
prejudice because it was able to respond to the issues raised, and in fact did so. While the Appel-
lant’s action is in contravention of the Order of 21 July 2003, and the Appellant is reprimanded
for no-compliance, the Appeals Chamber nevertheless agrees that the Prosecution suffered no
prejudice and therefore will not disregard the Appellant’s arguments on the grounds of no-com-
pliance.

308 Appeal Brief (G. Ntakirutimana), §167.

309 Ibid.

310 1pid.

S Vasiljevic Appeal Judgement, §20.
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Chamber’s finding that he had attended planning meetings in Kibuye will impact upon
the Trial Chamber’s verdict, the Appeals Chamber will not consider his arguments>!2,

III. APPEAL OF ELIZAPHAN NTAKIRUTIMANA

297. The Appeals Chamber now considers the issues raised on appeal by Elizaphan
Ntakirutimana.

298. In this Appeal Brief, Elizaphan Ntakirutimana contends generally that the Trial
Chamber committed a number of recurring legal and factual errors in relation to the
Mugonero and Bisesero Indictments which violated his right to a fair trial, thereby
occasioning a miscarriage of justice and invalidating the Trial Judgement. The
Appeals Chamber notes that the submissions of the Appellant are at times unclear,
with alleged legal errors being in reality complaints about the Trial Chamber’s factual
findings. Nevertheless, the Appeals Chamber has endeavoured to consider all of the
submissions presented by the Appellant.

A. The Mugonero Indictment

299. Elizaphan Ntakirutimana challenges the findings of the Trial Chamber made
in paragraphs 281 to 283 of the Trial Judgement, and submits that the Trial Chamber
erred in its finding that he “conveyed attackers to the Mugonero complex on the
morning of 16 April 19947313

300. As the Appeals Chamber found above in relation to the appeal of Gérard
Ntakirutimana on the question of the sufficiency of notice, the allegation that Eliza-
phan Ntakirutimana conveyed attackers to the Mugonero Complex on 16 April 1994
was a material fact which the Prosecution failed to plead in the Indictment. In addi-
tion, as the Prosecution did not cure the resulting defect in the Indictment, the
Appeals Chamber found the Trial Chamber to have erred in concluding that a con-
viction could be based on these un-pleaded facts>'“.

301. In light of these findings, it is not necessary for the Appeals Chamber to con-
sider the merits of Elizaphan Ntakirutimana’s submissions on the Trial Chamber’s
assessment of the evidence of Prosecution Witnesses MM, FF, PP, QQ and UU for
the Mugonero Indictment. Even were the Appellant’s arguments meritorious, they
would have no impact on the findings against him in the Mugonero Indictment. How-
ever, the submissions of the Appellant against the Trial Chamber’s fact finding proc-
ess for the Mugonero Indictment are considered, where relevant, in the context of the
Appellant’s challenges for the Bisesero findings and to the extent that they concern

S12Many of the Appellant’s challenges to the credibility of Witness UU were, in any event,
considered at length by the Trial Chamber. See Trial Judgement, §§707-708, 715-716. The Trial
Chamber concluded that the witness was credible, and that decision remains reasonable even in
light of the Defence’s submissions on Appeal.

313 Appeal Brief (E. Ntakirutimana), pp. 4-28.

314 Section I1.A.1.(b)(i)(c) of the Judgement.
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Gérard Ntakirutimana’s appeal against his convictions for events in Mugonero and
Bisesero.

B. Insufficiency of Evidence to Establish That Tutsi Refugees
at Mugonero Complex Were Targeted Solely
on the Basis of their Ethnicity

302. Elizaphan Ntakirutimana submits that the Trial Chamber erred in fact and law
in finding that Tutsi refugees who were attacked at the Mugonero Complex on 16
April 2004 “were targeted solely on the basis of their ethnic group”3!>. Although the
Appeals Chamber found that the Trial Chamber erred in concluding that a conviction
could be based on the unpleaded fact that Elizaphan Ntakirutimana conveyed attackers
to the Mugonero Complex, the Appeals Chamber shall nevertheless consider this
ground of appeal as the issues raised also concern Gérard Ntakirutimana.

303. The Appellant argues that “[a] finding that the overwhelming majority of the
refugees killed and wounded at Mugonero were Tutsis cannot support a finding that
Tutsi refugees were targeted solely on the basis of their ethnic group”'°. In the view
of the Appeals Chamber, the finding that the Tutsi seeking refuge at Mugonero were
targeted on the basis of their ethnicity has not been shown to be unreasonable. The
evidence included testimonies of Witnesses MM, HH, YY, and several others indicat-
ing that most of the refugees assembled at the Mugonero Complex were of Tutsi eth-
nicity®'7. The Trial Chamber was entitled to find from the evidence that refugees were
targeted on grounds of their ethnicity>'8,

304. The Appeals Chamber need not consider whether the Trial Chamber erred in
finding that the refugees were targeted “solely” for their Tutsi ethnicity because the
definition of the crime of genocide does not contain such a requirement’!®. It is
immaterial, as a matter of law, whether the refugees were targeted solely on the basis
of their ethnicity or whether they were targeted for their ethnicity in addition to other
reasons.

305. Accordingly, this ground of appeal is dismissed.

C. Bisesero Indictment

306. In relation to the Bisesero Indictment, Elizaphan Ntakirutimana submits that
the Trial Chamber erred in its findings that he was present or that he committed acts
on six separate occasions in Bisesero during April through June 1994. The Appellant
notes that five of the six findings are based on the uncorroborated testimony of single

315 Ibid., pp. 32-34 (referring to Trial Judgement, §340).
516 Ibid.. p. 33.

517 See Trial Judgement, §§338-339.

S8 See ibid., §§334-340.

519 See Niyitegeka Appeal Judgement, §§48-53.
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witnesses®?’. The Appeals Chamber will review the submissions of the Appellant on
an event by event basis.

307. As discussed above in the assessment of Gérard Ntakirutimana’s submissions
on sufficiency of notice, the Appeals Chamber has found that the Trial Chamber erred
in convicting Elizaphan Ntakirutimana for (i) his alleged participation in a convoy of
vehicles carrying armed attackers to Kabatwa Hill at the end of May 1994, and his
pointing out to attackers of the whereabouts of refugees on Kabatwa and Gitwa Hills,
and (ii) his alleged participation in events at Mubuga primary school in the middle
of May 1994521,

308. In remains for the Appeals Chamber to consider the Appellant’s submissions
on four events for which he was convicted, namely for his participation in events at
(i) Nyarutovu cellule and Gitwa Hill, in the middle and second half of May 1994;
(i1) Murambi Hill, in May or June 1994; (iii) Muyira Hill-Ku Cyapa, in May or June
1994; and (iv) Murambi Church, in the end of April 1994.

1. Nyarutovu Cellule and Gitwa Hill (Witness CC)

309. Elizaphan Ntakirutimana argues that the Trial Chamber erred by relying on
the uncorroborated evidence of Witness CC to find that he participated in events at
Nyarutovu cellule and Gitwa Hill in the middle and second half of May 199422,

310. In respect of Nyarutovu, the Trial Chamber found :

. that Elizaphan Ntakirutimana brought armed attackers in the rear hold of
his vehicle to Nyarutovu Hill one day in the middle of May 1994, and that the
group was searching for Tutsi refugees and chasing them. Furthermore, the
Chamber finds that, at this occasion, Elizaphan Ntakirutimana pointed out the
fleeing refugees to the attackers who then chased these refugees singing “Exter-
minate them; look for them everywhere; kill them; and get it over with, in all
the forests”>23.

311. Regarding Gitwa Hill, the Trial Chamber was satisfied beyond reasonable
doubt that :

... Elizaphan Ntakirutimana was present among armed attackers at the occa-
sion of an attack against Tutsi refugees at Gitwa cellule, and that his car was
parked nearly. Although this evidence is limited in respect of the Accused’s exact
role or conduct in connexion with the attack, if corroborates other sightings of
the Accused in Bisesero, in the company of attackers, during the time-period rel-
evant to the Bisesero Indictment?,

(a) Sufficiency of notice

312. In relation to the events at Nyarutovu, Elizaphan Ntakirutimana argues that
the Trial Chamber erred when it concluded that although this incident is not specif-

320 Appeal Brief (E. Ntakirutimana), p. 36.

521 Section I1.A.1.(b).

322 Appeal Brief (E. Ntakirutimana), pp. 37-42.
523 Trial Judgement, §594.

524 Trial Judgement, §598.
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ically mentioned in the Indictment it is summarized as part of Witness CC’s antici-
pated evidence in Annex B of the Prosecution’s Pre-Trial Brief and is also described
in Witness CC’s witness statement of 12 June 1996°%.

313. These submissions have been discussed above in relation to the notice arguments
presented by Gérard Ntakirutimana. The Appeals Chamber has concluded that the details
in Annex B and the statement of Witness CC notified the Defence that the Prosecution
would allege that Elizaphan Ntakirutimana transported attackers and pointed out Tutsi
refugees near the Gishyita-Gisovu road. The Trial Chamber therefore committed no error
in concluding that Bisesero Indictment’s failure to allege these facts was cured>?.

(b) Discrepancies in the evidence

314. Elizaphan Ntakirutimana submits that the Trial Chamber erred by disregarding
inconsistencies between the witness’s written statement and his in-court testimony, by
accepting the witness’s explanations for these, and by relying on the witness’s evi-
dence despite the lack of details and despite the witness’s serious allegations against
ICTR investigators3?’. These arguments, in the view of the Appeals Chamber, seen
also to go to the credibility of the witness.

315. In his submissions, the Appellant refers extensively to apparent discrepancies
between the witness’s written statement and his in-court testimony in an attempt to
demonstrate error in the fact-finding process. Most of these alleged inconsistencies
were put to the witness during his testimony, raised in the Defence Closing Brief and
considered by the Trial Chamber in its Judgement.

316. The Appeals Chamber recalls that it will not lightly disturb findings of fact
by a trial chamber, and will substitute the assessment of the trial chamber only if no
reasonable trier of fact could have arrived at the same conclusion. The trial chamber
has the advantage of observing witnesses in person and is, as such, better positioned
than the Appeals Chamber to assess the reliability and credibility of the evidence. The
Appeals Chamber emphasises that it is not a legal error per se to accept and rely on
evidence that varies from prior from statements or other evidence. However, a trial
chamber is bound to take into account inconsistencies and any explanations offered
in respect of them when weighing the probative value of the evidence®?®. Also, as
previously noted, a trial chamber may find parts of a witness’s testimony credible and
rely on them, while rejecting other parts as not credible.

317. The Appellant argues that the Trial Chamber erred in stating that the list in
Witness CC’s statement of 10 attackers whom the witness recognised during the
events was exhaustive’?. He contends that, had the witness really seen him, his name
would have been included in the list, and not at the end of the statement. Accordingly
to the Appellant, this suggests that the witness “was prompted by the investigator to
make allegations against him”33,

323 Ibid., §590.

526 Section I1.A.1.(b).

527 Appeal Brief (E. Ntakirutimana), pp. 38-42.

528 See Kupreskic et al. Appeal Judgement, §§31, 32; Niyitegeka Appeal Judgement, §§95-96.
529 Trial Judgement, §591.

330 Appeal Brief (E. Ntakirutimana), p. 38.
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318. The Appeals Chamber has reviewed the witness’s evidence, including his
statement of 12 June 1996, and the witness’s explanations during cross-examination
on the omission of Elizaphan Ntakirutimana from the list, and considers that the Trial
Chamber was not unreasonable in concluding that the list was not exhaustive. The
Trial Chamber’s conclusion finds additional support from the fact that the witness also
mentioned in his statement seeing Clément Kayishema during the events yet does not
include him in the list of 10 attackers at the beginning of the statement. The Appeals
Chamber finds the Appellant’s allegation that the witness was improperly prompted
by an investigator to make accusations to be wholly speculative and without founda-
tion.

319. Next, the Appellant submits that the Trial Chamber should have impeached
the witness as he changed his evidence at trial to fit the Prosecution’s case. He adds
that the Trial Chamber erred by disregarding discrepancies and by attempting to san-
itize the evidence. In support, Elizaphan Ntakirutimana refers to the witness’s written
statement, in which the witness mentioned seeing only armed civilians with him dur-
ing the attack at Nyarutovu, whereas at trial the witness testified that there were also
Interahamwe and soldiers in military uniforms>3!.

320. The Appeals Chamber notes that during cross-examination the witness was
asked by the Appellant and the Trial Chamber about the attackers he saw with the
Appellant. Questioned as to the differences between his statement and his testimony,
the witness explained that at his interview with the investigators he had clearly men-
tioned the presence of soldiers, as well as civilians, and that the statement was there-
fore incorrect®>2. The Trial Chamber observed the demeanour of the witness and
itself questioned the witness on the differences between his testimony and his earlier
statement. The Trial Chamber addressed this apparent discrepancy in its findings,
concluding that it did not affect the witness’s credibility. It also note that the witness
statement included a general description of attackers in Bisesero, which included sol-
diers, civilians and Interahamwe>33, Apart from reiterating that there exists an incon-
sistency in the witness’s evidence, the Appellant does not advance any argument of
merit which would justify the Appeals Chamber disturbing the Trial Chamber’s find-
ings.

321. The same conclusion applies to the Appellant’s submissions regarding the wit-
ness’s estimates about the time at which the Bisesero attacks began during the events
from April to June 1994 and on the distance between the witness’s home, Ngoma
Church and Muyira Hill>3*. The Trial Chamber considered the differences between the
witness’s testimony, statement and earlier testimony not to be material and of little
importance3®. A mere assertion of the Appellant that the Trial Chamber should have
accorded more weight to these discrepancies is insufficient to meet his burden on
appeal to show error on the part of the Trial Chamber.

322. In addition the Appellant argues that the Trial Chamber erred when it reasoned
that “the witness described the Accused’s car in a way which corresponded to the

531 Ibid., pp. 38-39.

32T. 9 October 2001, pp. 49-51.

333 Trial Judgement, §591.

334 Appeal Brief (E. Ntakirutimana), pp. 40-44.
335 Trial Judgement, §593.
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description to the description by other witnesses”>3°. The Appellant suggests that the
witness did not know from observation but that someone else had told him of the
make and colour of the Appellant’s vehicle®. In the view of the Appeals Chamber,
this argument is without foundation and misconstrues the evidence. The Appeals
Chamber notes that the witness was consistent in his evidence that the Appellant’s
vehicle was “whitish”, white or near-white>38. Although during cross-examination
there appeared to be some discussion about dates, in the view of the Appeals Cham-
ber, placed in proper context, this cannot be interpreted to mean that the witness had
been told by another person about the Appellant’s car’°.

323. The Appellant argues that the Trial Chamber erred in assessing Witness CC’s
identification evidence for Nyarutovu>*?. The Appeals Chamber recalls that where a
finding of guilt is made on the basis if identification evidence given by a witness
under apparently difficult circumstances, the Trial Chamber should provide a “rea-
soned opinion”. As the Appeals Chamber noted in Kupreskic, a Trial Chamber should
take into account a number of factors such as the duration of the observation, the
presence of obstructions, light quality, whether the observation was made in daytime
or at night, inconsistent or inaccurate testimony about the defendant’s physical char-
acteristics at the time of the event, misidentification or denial of the ability to identify
followed by later identification of the defendant by a witness and the ‘“clear possi-
bility” that the witness may have been influenced by suggestions from others>*!.

324. Here, the Trial Chamber considered that the observation was made in broad
daylight, that it lasted for about 2 minutes from a distance of about 100 meters, that
there was no evidence of persons or vegetation obstructing the witness’s view, that
the witness knew the Appellant since 1977, having seen him during religious gather-
ings, and that his testimony was coherent and consistent with his written statement#,
In the view of the Appeals Chamber, it cannot be said that the Trial Chamber unrea-
sonably assessed the identification evidence.

325. Consequently, the Appeals Chamber finds that the Trial Chamber was careful
in its assessment of the evidence, and that all of the inconsistencies raised by the
Appellant were reasonably treated by the Trial Chamber. Accordingly, the Appeals
Chamber dismisses the Appellant’s submissions that the witness’s difficulty in remem-
bering when and how witness statement was taken, and the lack of details in his evi-
dence raise a reasonable doubt about all his testimony.

2. Murambi Hill (Witness SS)

326. In relation to events at Murambi Hill, the Trial Chamber found :

The testimony of Witness SS is uncorroborated. However, he appeared con-
sistent throughout his testimony about this event. Which was in conformity with

36 Ibid., §592.

337 Appeal Brief (E. Ntakirutimana), p. 40.

338 For instance, T. 9 October 2001, pp. 13, 51.
39T. 9 October 2001, pp. 54-55.

340 Appeal Brief (E. Ntakirutimana), pp. 39-41.

341 See Kupreskic et al. Appeal Judgement, §§34-40.
342 Trial Judgement, §594.
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his statement to investigators of 18 December 2000. The fact that this statement
was given more than six years after the events does not reduce his credibility.
Consequently, the Chamber finds that one day in May or June 1994, Elizaphan
Ntakirutimana transported armed attackers who were chasing Tutsi survivors at
Murambi Hill>*3.

327. Elizaphan Ntakirutimana contends that the Trial Chamber misapplied the bur-
den of proof on the basis that the record shows that the evidence of Witness SS was
contradictory and insufficient to support the finding that the Appellant “transported
armed attackers who were chasing Tutsi survivors at Murambi Hill” at some point in
May or June 1994.

(a) Lack of notice

328. Elizaphan Ntakirutimana submits that no mention was made of the events at
Murambi Hill in indictment, the Pre-Trial Brief or the Prosecution’s closing argu-
ments, and accordingly seems to argue that the Trial Chamber erred in finding that
he was put on sufficient notice of the event3#4,

329. This ground of Appeal has been addressed in the discussion of the legal argu-
ments presented by Gérard Ntakirutimana. It has been found that the Trial Chamber
committed no error in concluding that the Bisesero Indictment’s failure to allege that
the Appellant transported attackers to the Murambi attack was cured by subsequent
information communicated to the Accused®®

(b) Insufficiency of evidence

330. Elizaphan Ntakirutimana questions the evidence of Witness SS that he saw
him in his car during the event, and submits that it is insufficient to support the find-
ing that he “transported armed attackers who were chasing Tutsi survivors at Murambi
hill”. He indicates that Witness SS never mentioned whether he saw him driving the
vehicle or whether there was someone else in the vehicle with him. Elizaphan
Ntakirutimana adds that the witness gave few details about where he stopped the vehi-
cle, and about whether he had direct sight of him. The Appellant also submits that
it would have been doubtful that the witness could have identified him at a distance
of 200 meters when he turned around whilst running away from the attackers. Finally
the Appellant notes that in a report by African Rights, the Witness SS did not mention
seeing a car or attackers with the Appellant, or that he was chased by the attackers34.

331. In making its findings, the Trial Chamber took into consideration observational
conditions, the position of the witness in relation to Elizaphan Ntakirutimana when
he first observed him, and the fact that he saw attackers alight from the Appellant’s
vehicle®*’. The Trial Chamber’s assessment of the evidence is in conformity with the
witness’s testimony>*®, Moreover, in cross-examination, Elizaphan Ntakirutimana

343 Ibid., §579.

34 Appeal Brief (E. Ntakirutimana), pp. 48-49.
545 Section ILA.1. (b).

346 Appeal Brief (E. Ntakirutimana), pp. 48-49.
347 Trial Judgement, §§575-576.

348T. 30 October 2001, pp. 127-133.
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questioned the witness about his sighting of the Appellant’s vehicle, the distance from

which he saw him, whether he was crossing the road, and the presence of the attack-
549

ers>*.

332. In the view of the Appeals Chamber, the Appellant has shown that the Trial
Chamber erred in assessing the evidence of Witness SS. The Appellant does not
directly address the findings of the Trial Chamber to show their unreasonableness, and
merely repeats aspects of the evidence which he deems undermine the witness’s cred-
ibility. The issue as to the distance from which the witness observed the Appellant
was developed by the Appellant during cross-examination and fully considered by the
Trial Chamber. It is clear from the evidence that the witness initially saw the Appel-
lant at a distance of approximately 8 meters, and observed him again as he was run-
ning to escape the attackers who had alighted from the Appellant’s car>*. The ques-
tions as to Elizaphan Ntakirutimana driving his vehicle, and the presence of anyone
else in the cabin of the vehicle, were not specifically put to the witness>>!. The fact
that the witness’s evidence may have been limited on the event and detailed has not
been shown to undermine its reliability.

(c) Delivery of the letter

333. Elizaphan Ntakirutimana seems to submit that Witness SS’s credibility is
undermined as his evidence on the delivery of the 16 April letter from the pastors
to the Appellant contradicts the evidence of Witnesses GG, HH, YY and MM?%2,

334. The Appeals Chamber notes that the Appellant’s submissions here are vague
and unclear. He does not develop this argument. It is accordingly dismissed.

(d) Sighting of Gérard Ntakirutimana

335. Elizaphan Ntakirutimana submits that Witness SS’s credibility was undermined
when he testified that he saw Gérard Ntakirutimana in Mugonero in 1992 and 1993
when, according to the Appellant, Gérard Ntakirutimana was in the United States
from January 1991 until March 1993. He adds that the evidence suggests that the wit-
ness did not know either the Appellant or Gérard Ntakirutimana, having referred to
the Appellant as a “minister” in the African Rights report and that he did not live
in Mugonero prior to 1994533,

336. During the examination and cross-examination, the witness was extensively
questioned on the dates of his studies at the ESI Mugonero and on when he saw
Gérard Ntakirutimana. The witness indicated that he observed Gérard Ntakirutimana
on a number of occasions prior to April 1994, but that he was not sure of the exact
date. Although there appears to have been some confusion during the examination,

ST, 31 October 2001, pp. 117-124.

330 Ibid., pp. 128-133.

331 Although the witness did testify that, “I was about to cross the road. He saw me, he stopped
his vehicle, he came out, and people who were with him started running after me in an attempt
to catch me”, which suggests that the Appellant may have been driving his vehicle. T. 30 October
2001, p. 128.

352 Appeal Brief (E. Ntakirutimana), pp. 48-51.

333 Ibid., p. 51.
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Elizaphan Ntakirutimana has not shown that this in any way taints the witness’s over-
all credibility or that the witness was not in Mugonero in 1993 and 1994. The fact
that Gérard Ntakirutimana was in the United States until March 1993 is of little sig-
nificance as, on the basis of the evidence, the witness was present in Mugonero from
early 1993 until April 1994, and could therefore have seen Gérard Ntakirutimana after
March 1993354, It should be noted that Elizaphan Ntakirutimana does not directly
address this evidence in his submissions.

337. Finally, the Appeals Chamber is of the view that the witness’s use of the title
“minister” when speaking of the Appellant, who was a pastor, is immaterial in show-
ing that the witness did not know the Appellant.

(e) Witness coaching

338. The Appellant submits that there are too many inconsistencies and discrepan-
cies in the witness’s prior statement to repeat in full, but that their frequency and
nature reveal fabrication and coaching>>,

339. The Appellant’s arguments on this point are unsubstantiated and are accord-
ingly rejected.

3. Muyira Hill — Ku Cyapa (Witness SS)

340. With respect to events at Ku Cyapa near Muyira Hill, the Trial Chamber
found, on the basis of the sole testimony of Witness SS, that :

113

. one day in May or June the Accused was seen arriving at Ku Cyapa in
a vehicle followed by two buses of attackers. The Chamber is convinced that the
Accused was part of a convoy which included attackers. The evidence establishes
that these attackers among others participated in the killing of a large number
of Tutsi. Witness SS declared : “On that day the killings were beyond compre-
hension, and that is the day most people were killed”>%.

(a) Lack notice

341. The Appellant argues that the Trial Chamber erred in finding that he had suf-
ficient notice of this event since it was not mentioned in the Prosecution’s Closing
Brief or in any detail by the witness in his previous written statement>>’.

342. The question of sufficiency of notice has been dealt with above in relation to
Gérard Ntakirutimana’s arguments on notice. It has been found that the failure to
allege the event at Ku Cyapa with specificity in the Bisesero Indictment was cured
by subsequent information communicated to the Defence by the Prosecution8.

34T. 31 October 2001, pp.2-16.

355 Appeal Brief (E. Ntakirutimana), p. 50.
336 Trial Judgement, §661.

357 Appeal Brief (E. Ntakirutimana), p. 51.
558 Section IL.A.1. (b).
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(b) Insufficiency of evidence

343. Elizaphan Ntakirutimana contends that the Trial Chamber misapplied the bur-
den of proof as its findings do not follow from the evidence. According to Elizaphan
Ntakirutimana, the evidence of Witness SS lacks necessary details as to the road on
which the witness saw the Appellant’s vehicle travelling and the direction in which
the vehicle was going. The Appellant adds that there is insufficient evidence to estab-
lish that the buses the witness saw not far from his vehicle were those which trans-
ported the attackers to Ku Cyapa>®.

344. From a review of the evidence, it has not been shown that the Trial Chamber
was unreasonable in concluding that the Appellant was part of a convoy of attackers
at Ku Cyapa. Indeed, Witness SS testified that, at about noon on day in May or June
1994, he saw the Appellant in his vehicle and the vehicle of Obed Ruzindana parking
on the Gisovu-Gishyita road in the area of Ku Cyapa. The witness observed the
Appellant from a distance of approximately 15 meters. He testified that he did not
see “many other people” in the vehicle, and presumed that the persons he saw after
having fled must have descended from the buses. Witness SS explained that he
observed two green buses further behind with attackers aboard, driving up the hill
towards Ku Cyapa. The witness immediately fled. He did not see Elizaphan Ntakiru-
timana again on that day. Witness SS stated later in the day there was a massive
attack in the Bisesero region. He did not see the Appellant on this occasion>®C,

345. The Trial Chamber relied on the evidence of Witness SS to convict the Eliza-
phan Ntakirutimana of aiding and abetting in genocide by conveying armed attackers
to Bisesero>®!. The evidence of Witness SS does not establish that the Appellant par-
ticipated in the attack at Bisesero, and in the view of the Appeals Chamber it is insuf-
ficient to establish that the attackers the witness saw with the Appellant were later
involved in a large scale attack at Bisesero®$?. Notwithstanding, the Appeals Chamber
does not find that the Trial Chamber erred when it relied on the evidence of Witness
SS to the extent that, when placed in context, it was consistent with other evidence
in the case that vehicles were often followed by buses with attackers.

4. Murambi Church (Witnesses YY, DD, GG and SS)

346. On the basis of the testimonies of Witnesses YY, DD, GG and SS, the Trial
Chamber found :

As for the involvement of Elizaphan Ntakirutimana in the removal of the
church roof, the Chamber notes that Witness DD, GG and YY all identified him
as having participated in the removal of the roof, and Witnesses DD and GG
testified that he personally gave the order for the removal. Witness SS’s testi-
mony regarding his sighting of Elizaphan Ntakirutimana’s vehicle supports the
other witnesses’ testimonies. Witnesses GG and YY testified that the church was
being used by Tutsi refugees as a shelter, and Witness DD testified that he was
himself seeking refuge in the church at the time. The witnesses concur that this

339 Appeal Brief (E. Ntakirutimana), pp. 51-52.

360T. 30 October 2001, pp. 134-138; T. 31 October 2001, pp. 124-132.
361 Trial Judgement, §§827-830.

362T. 30 October 2001, p. 138.
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incident took place between 17 April 1994 and early May 1994. Witnesses GG
and YY saw the iron sheets being removed and placed in Elizaphan Ntakiruti-
mana’s car while Witness DD saw the sheeting being placed in one of the two
cars. The Chamber finds that there is evidence, beyond a reasonable doubt, that
sometime between 17 April and early May 1994. Elizaphan Ntakirutimana was
in Murambi within the area of Bisesero, that he went to a church in Murambi
where many Tutsi were seeking refuge and that he ordered attackers to destroy
the roof of the church%3.

347. As for the reasons for the removal of the Church’s roof, the Trial Chamber
found that this act left the Tutsis unprotected from the elements and visible to attack-
ers, and that given the presence of the attackers “those taking part in these events,
including Elizaphan Ntakirutimana, could not have had peaceful intentions”. It reject-
ed other interpretations suggested by Elizaphan Ntakirutimana of the act of removal
of the roof or the transportation of the individuals involved>®*.

348. In relation to Elizaphan Ntakirutimana’s involvement in shooting refugees at
the church, the Trial Chamber concluded :

that neither the Pre-trial Brief nor Witness YY’s previous statement contains
any explicit allegation that Elizaphan Ntakirutimana killed persons at Murambi
Church. This was first raised by Witness YY during his testimony. Consequently,
the Indictment was not cured by subsequent timely notice>®,

(a) Shooting of refugees

349. Although not convicted of the shooting of refugees at Murambi church, the
Appellant contends that the Trial Chamber erred when it concluded that, despite the
fact that Witness YY was the only witness to have testified about the shooting, this
did “not render his account implausible, insofar as each witness observed the scene
from a different vantage point and for a different length of time”3%. The Appellant
adds that the Trial Chamber’s finding “questions the ability of the Trial Chamber t
find facts rationally” %7,

350. Three witnesses, namely Witnesses GG, DD and YY observed the Appellant
at Murambi directing people to remove the roof sheeting. Witness SS saw the Appel-
lant’s car and observed persons remove the roof. Witnesses DD, GG and SS not
observe or testify about any shooting at the church. Their testimony was consistent
that the Appellant was only involved in the removal of the roof.

351. Witness GG testified that that he was able to hear Elizaphan Ntakirutimana
tell people to climb atop the church and remove the roofing. He testified that he was
able to hear “everything they were saying”3%%. Witness DD also saw Elizaphan
Ntakirutimana at the church order people to remove the metal sheeting of the roof.
According to the Trial Chamber, the witness, who had an unobstructed view of the

363 Trial Judgement, §691.

564 Ibid., §693.

365 Ibid., §697.

366 Trial Judgement, §687.

367 Appeal Brief (E. Ntakirutimana), p. 54.
368T. 24 September 2001, pp. 5-7.

- ikl




% 2090886_Rwanda 2004.book Page 3933 Thursday, May 5, 2011 10:31 AM

ICTR-96-10 AND ICTR-96-17 3933

church, “observed the entire operation”. Although Witness DD testified that he left
the church at the time the roof was removed, his testimony in essence is limited to
the actions of Elizaphan Ntakirutimana, notably : “I saw him come up in the company
of other people who came in his vehicle. He ordered them to take off the roof sheet
of the church in his opinion, to prevent us from the rain. Then he took them a way”.
The witness was approximately 12 metres from the church at the time f his obser-
vations. He indicated that the removal taking away of the sheeting did not take
long 3%,

352. Witness SS, from his vantage point on a small hill overlooking Murambi
church, was in a position to observe individuals remove the roof of the church, saw
the Appellant’s car but was not able to identify individuals3’°. Witnesses DD, GG and
SS not testify to any gunfire, or that Elizaphan Ntakirutimana and other attackers shot
refugees in the Church.

353. By contrast, Witness YY testified that the shooting of the refugees occurred
before the removal of the roof. The Trial Chamber found that Witness YY’s account
was not “implausible” as each witness “observed the same scene from different van-
tage point and for a different length of time”7!. Yet Witnesses DD, GG and SS who
all saw the arrival of Elizaphan Ntakirutimana or of his vehicle and the removal of
the roof, did not mention any shooting.

354. Witness YY first spoke of the shooting of refugees during the trial. No spe-
cific mention is made of this allegation in his previous statement, in the Indictment
or in the Prosecution’s Pre-Trial Brief. On the basis of the evidence, the Appeals
Chamber is of the view that Witness YY’s account of the shooting at the Church is
irreconcilable with the evidence of Witnesses DD, GG and SS. The Trial Chamber
therefore erred in reasoning that Witness YY’s account was not “implausible”.

355. However, the Appeals Chamber is not convinced by the Appellant’s argument
that this error calls into question the overall “ability of the Trial Chamber to find facts
rationally”, or that the whole fact-finding process is tainted. Although it is indeed
unfortunate that the Trial Chamber referred to YY’s account of events as not being
“implausible”, the Trial Chamber was nevertheless, very cautious in its assessment of
the evidence and careful when making its findings. The Appeals Chamber, having
reviewed extensively the evidence and findings of the Trial Chamber in assessing the
Appellant’s numerous grounds of appeal, considers that the Appellant’s general prop-
osition against the Trial Chamber, a proposition derived from a single finding of the
Trial Chamber, about Witness Y'Y, is devoid of merit.

(b) Removal of the roof

356. The Appellant also asserts that the evidence of Witnesses DD, YY, GG and
SS is insufficient evidence that he was involved in the removal of the roof of Muram-
bi church with the intent to facilitate the killing of the refugees in the church. He
suggests that there is no basis for believing that the removal of the roof would make
the church a lesser hiding place and suggests that “the walls, if anything, might make

369T. 23 September 2001, pp. 120-125.
S10T. 30 October 2001, pp. 5-7;
STUT. 23 September 2001, pp. 120-125.
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it a hiding place”. Elizaphan Ntakirutimana further adds that he had “the right and
perhaps the duty to remove the roof, to protect church property”372.

357. The Prosecution submits inter alia that the significance of the removal of the
church roof cannot be viewed out of the context of frequent attacks, and that it was
clearly one in a series of acts intended to worsen the conditions of the refugees, there-
by weakening their resolve against further attacks>’>.

358. The evidence before the Trial Chamber established beyond reasonable doubt
that the Appellant and others removed the roofing of the church. The Appeals Cham-
ber has reviewed the testimony of Witnesses DD, GG and SS, and finds that the
Appellant has not shown that the evidence is insufficient to establish that he was
involved in the removal of the Murambi Church roof.

359. The Appeals Chamber likewise finds no merit in argument of the Appellant
that the Trial Chamber erred in when it found that the roof was removed so that the
church could no longer be used as a hiding place and that the roof was removed with
the intention to facilitate the killing. The Trial Chamber’s finding was made not in
the abstract but on the basis of a number of factors, including the context of the
events, the witness’s description of “approaching attackers”, and that Interahamwe
armed with machetes were aboard the Appellant’s vehicle’’*. Moreover, the Appeals
Chamber notes that, by the end of April 1994, killings against Tutsis had already
commenced in the region. For instance, the attack at the Mugonero Complex occurred
on 16 April 1994. Placed in the context of the then prevailing massacres against the
Tutsi, the Trial Chamber reasonably inferred that the removal of the roof was intended
to deprive the Tutsi of hiding places and to facilitate their killing.

D. Lack of intent to commit genocide

360. Elizaphan Ntakirutimana challenges the findings of the Trial Chamber that the
Appellants participated in the attacks at Bisesero with the intent to commit genocide.
Specific reference is made to the conclusions of the Trial Chamber in paragraphs 826
and 83 of the Trial Judgement :

826. In Section 1.4 above, the Trial Chamber found that a large number of
men, women and children, who were predominantly Tutsi, sought refuge in the
area of Bisesero from April through June 1994, where there was widespread vio-
lence during that period, in the form of attacks targeting this population on an
almost daily basis. Witnesses heard attackers singing songs referring to the exter-
mination of Tutsi. The Chamber concludes that these attacks were carried out
with the specific intent to destroy in whole the Tutsi population in Bisesero, for
the sole reason of its ethnicity®?.

830. From his presence and participation in attacks in Bisesero, from the fact
that at certain occasions, he was present when attackers he had conveyed set
upon chasing Tutsi refugees nearby, singing songs about exterminating the Tutsi,

72 Appeal Brief (E. Ntakirutimana), p. 55.
573 Prosecution Response, §§5.280-5.286.
574 Trial Judgement, §693.

575 Internal reference omitted.
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Elizaphan Ntakirutimana knew that Tutsi in particular were being targeted for
attack, and that by transporting armed attackers to Bisesero and pointing out
Tutsi refugees to attackers, he would be assisting in the killing of Tutsi in Bis-
esero. The Chamber has also taken into account this act of conveying to the
Mugonero Complex attackers who proceeded to kill Tutsi. Having considered all
the evidence, the Chamber finds that Elizaphan Ntakirutimana had the requisite
intent to commit genocide, that is, the intent to destroy, in whole, the Tutsi ethnic
group.

361. According to Elizaphan Ntakirutimana, the record does not support the Trial
Chamber’s finding that the Appellants possessed the intent necessary to commit gen-
ocide, and contends that the Trial Chamber failed to make factual findings or provide
supportive analysis of intent. Elizaphan Ntakirutimana also notes that the Trial Cham-
ber omitted “in part” from its definition of intent, thus requiring a showing of an
“intent to destroy, in whole, the Tutsi ethnic group”>7°.

362. Elizaphan Ntakirutimana contends that the Trial Chamber did not make factual
finding or “supportive analysis” of the Appellants’ intent>’’. This contention is mer-
itless. The Appeals Chamber notes that in paragraph 828 of the Trial Judgement, the
Trial Chamber outlined the factual findings which led it to conclude, in paragraph
830, that Elizaphan Ntakirutimana had the requisite genocidal intent. Similarly, prior
to finding that Gérard Ntakirutimana had the specific intent to commit genocide, the
Trial Chamber recalled in detail the factual findings upon this conclusion was
based>’8. Consequently, it cannot be said that the Trial Chamber failed to make and
analyse factual findings in respect of the Appellants’ intent relating to the genocide
charge in the Bisesero Indictment.

363. Elizaphan Ntakirutimana submits that the evidence established that the Appel-
lants did not have the intent to destroy Tutsi “solely” because of their ethnicity>7°.
As stated above, the definition of the crime of genocide in Article 2 of the Statute,
which mirrors the definition set out in the Genocide Convention, does not require that
the intent to destroy a group be based solely on one of the enumerated grounds of
nationality, ethnicity, race, or religion33°,

364. In considering whether a perpetrator had the requisite mens rea, regard must
be had to his mode of participation in the given crime. Under the Bisesero Indictment,
Elizaphan Ntakirutimana was convicted of aiding and abetting genocide while Gérard
Ntakirutimana was convicted of committing genocide®®!. The requisite mens rea for
aiding and abetting genocide is the accomplice’s knowledge of the genocidal intent
of the principal perpetrators®®?. From the evidence, the Trial Chamber found that the
attackers in Bisesero had the specific genocidal intent>®3. Furthermore, in the view of
the Appeals Chamber, it is clear that Elizaphan Ntakirutimana knew of this intent.

576 Appeal Brief (E. Ntakirutimana), pp. 57-59.

577 Ibid., p. 58.

578 Trial Judgement, §§832-834.

579 Appeal Brief (E. Ntakirutimana), p. 59.

380 See supra Section III. B. See also Niyitegeka Appeal Judgement, §53.
381 See Trial Judgement, §§831, 836.

382 See infra Section V. D.; Krstic Appeal Judgement, §140.

383 Trial Judgement, §826.
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The Trial Chamber found that Elizaphan Ntakirutimana was present during several
attacks on refugees in Bisesero, including situations where the armed attackers sang :
“Exterminate them; look for them everywhere; kill them; and get it over with, in all
the forests”, and “Let us exterminate them”, while chasing and killing Tutsis>%4. It is
from this, as well as from his transporting the armed attackers and directing them
toward fleeing Tutsi refugees that the Trial Chamber found that Elizaphan Ntakiruti-
mana had the requisite intent to commit genocide, convicting him of aiding and abet-
ting genocide. In the view of the Appeals Chamber, it is not necessary to consider
whether the Trial Chamber correctly concluded that Elizaphan Ntakirutimana had the
specific intent to commit genocide, given that it convicted him not of committing that
crime, but rather of aiding and abetting genocide, a mode of criminal participation
which does not require the specific intent. The Appeals Chamber finds that Elizaphan
Ntakirutimana knew of the genocidal intent of the attackers whom he aided and abet-
ted in the perpetration of genocide in Bisesero and, therefore, that he possessed the
requisite mens rea for that crime.

365. The Appeals Chamber also finds no error in the Trial Chamber’s conclusion
that Gérard Ntakirutimana had the specific intent required to sustain his genocide con-
viction. In determining whether Gérard Ntakirutimana had the specific genocidal
intent, the Trial Chamber properly considered his participation in numerous attacks
on Tutsis, including his shooting and killing Tutsi individuals3®. This finding is not
undermined by the Trial Chamber’s conclusion that Gérard Ntakirutimana had the spe-
cific intent to destroy the Tutsi ethnic group “in whole”, rather than “in whole or in
part” as Article 2 of the Statute prescribes. The record shows that Gérard Ntakiruti-
mana possessed the requisite mens rea for committing the crime of genocide.

366. Accordingly, this ground of appeal is dismissed.

E. Aiding and abetting genocide

367. Elizaphan Ntakirutimana argues that aiding and abetting genocide was not
included in the Genocide Convention and is not punishable under the Genocide Con-
vention or Article 6(1) of the Statute of the Tribunal. According to the Appellant, the
phrase “or otherwise aided and abetted” in Article 6(1) of the Statute relates only to
common crimes, such as murder and rape, as including in Article 3 (Crimes against
Humanity) and Article 4 (War Crimes) of the Statute, of which aiding and abetting
is “a frequent part”%0,

368. Elizaphan Ntakirutimana notes that Article 2 of the Statute (which reproduces
Articles 2 and 3 of the Genocidal Convention) includes in the acts punishable as gen-
ocide conspiracy, complicity, incitement, attempt to commit genocide and complicity
in genocide, but not aiding and abetting. By contrast, neither Article 2 nor Article 4
addresses conspiracy or accessory liability, and it was thus necessary to supplement
these articles with Article 6(1) of the Statute. The Appellant concludes that the Secu-
rity Council had no power to enact or modify the Genocide Convention “or to create

384 Ibid., §828.
385 Trial Judgement, §§832-834.
386 Appeal Brief (E. Ntakirutimana), p. 35.
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a criminal code” by adding aiding and abetting to acts punishable under Article 2 of
the Statute®”.

369. The Prosecution responds that this argument was not raised in the Notice of
Appeal, is vague and not in conformity with the Practice Direction on Formal
Requirements for Appeals from Judgement, and cannot be raised for time in the
Appeal Brief. The Prosecution submits that the argument should be dismissed without
consideration’%8,

370. The Appeals Chamber notes that the Prosecution correctly points out that the
present argument was not raised in the Notice of Appeal. The Practice Direction on
Formal Requirements for Appeals from Judgement requires an appellant to present in
the Notice of Appeal the grounds of appeal, clearly specifying

(i) any alleged error on a question of law invalidating the decision, and/or
(i1) any alleged error of fact which has occasioned a miscarriage of justice;

(iii) an identification of the finding or other order, decision or ruling chal-
lenged, with specific reference to the page number and paragraph number;

(iv) an identification of any other order, decision or ruling challenged, with
specific reference to the date of its filing, and/or transcript page;

(v) if relevant, the overall relief sought>%°.

In accordance with the Practice Direction, the Appeals Chamber may dismiss sub-
missions that do not comply with the prescribed requirements>.

371. In addition to Elizaphan Ntakirutimana’s failure to properly raise this ground
of appeal in the Notice of Appeal, the Appeals Chamber notes that the present sub-
mission lacks merit. In essence, the Appellant argues that he could not have been
charged and convicted of aiding and abetting genocide because aiding and abetting
was not included in the Genocide Convention and is therefore not an act punishable
under the Convention or under Article 6(1) of the Statute. The Appeals Chamber does
not subscribe to such an interpretation of the Convention or the Statute. As recently
held in the Krstic Appeal Judgement, the prohibited act of complicity in genocide,
which is included in the Genocide Convention and in Article 2 of the Statute, encom-
passes aiding and abetting>®!. Moreover, Article 6(1) of the Statute expressly provides
that a person “who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in Articles 2
to 4 of the Statute, shall be individually responsible for the crime”. Accordingly, lia-
bility for the crime of genocide, as defined in Article 2 of the Statute, may attach
on grounds of conduct characterized as aiding and abetting>®2.

372. Consequently, this ground of appeal is dismissed.

387 Ibid., pp. 35-36. In support of his arguments, the Appellant refers generally to “opinions”
in Kayishema and Ruzindana and Akayesu, without providing any specific references.

388 Prosecution Response, §5.326.

389 Practice Direction on Formal Requirements for Appeals from Judgement, §1 (c).

30 See ibid., §13.

M1 Krstic Appeal Judgement, §§138, 139.

2 Ibid., §139.
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F. Lack of credibility in the Prosecution case

373. Elizaphan Ntakirutimana submits that after an analysis of all the inconsisten-
cies, revised testimony, falsity and prejudicial motivations reviewed in the Appellants’
briefs, it becomes clear that the Prosecution case was not credible. Elizaphan Ntakiru-
timana reiterates the legal errors that the Trial Chamber is said to have committed,
and notes inter alia :

(i) that Witness QQ’s evidence as to the number of bodies and mass graves
at Mugonero and the church office is highly questionable®®?;

(ii) that the Trial Chamber must deal seriously with the number of dead and
body counts at Mugonero and elsewhere in Rwanda from 19945%4;

(iii) that the Trial Chamber failed to find a single witness unreliable yet unjus-
tifiably disposed of the alibi evidence®®; and

(iv) that the Defence had presented compelling testimony of a political cam-
paign against the Appellants, with certain witnesses, namely YY, KK and UU,
having participated in activities of the Rwandan Patriotic Front and Rwandan
Patriotic Army>%.

374. Elizaphan Ntakirutimana claims that a lack of credibility on the part of all
Prosecution witnesses raised a reasonable doubt as to the Trial Chamber’s findings>*’.
Elizaphan Ntakirutimana specifically criticizes the Trial Chamber’s reliance on Pros-
ecution Witnesses QQ>?8, KK and UU%%, none of whom Elizaphan Ntakirutimana
considers credible. In support of these allegations, Elizaphan Ntakirutimana cites sev-
eral instances of inconsistency between the testimonies. In summary, Elizaphan
Ntakirutimana argues that the Prosecution’s case as a whole was “not credible” %!,

375. The Appeals Chamber points out the exceedingly broad and non-specific
nature of this element of the Appeal. As elsewhere in the Appeal, Elizaphan Ntakiru-
timana here attempts to discredit the entire trial proceedings in this case in the span
of a few pages. To the extent that Elizaphan Ntakirutimana has cited specific alleged
errors in credibility, the Appeals Chamber addresses them below.

376. Elizaphan Ntakirutimana alleges that Witness QQ’s testimony with regards to
the number killed at Mugonero was not credible®?, He points out that there were dis-
crepancies between QQ’s pre-trial statement and his trial testimony. However, the
Trial Chamber took this and other inconsistencies regarding estimates killed into
account when making its findings. The Trial Chamber stated that it was not convinced
by Witness QQ’s estimate because the witness “was a lay person with no claimed
expertise in ... distinguishing and counting victims on the basis of their decomposed

93 Appeal Brief (E. Ntakirutimana), pp. 60-61.
4 1bid., p. 61.

393 Ibid.

3% Ibid., pp. 61-62.
7 Ibid., p. 59.

398 Ibid., pp. 60-61.
99 Ibid.. p. 62.

600 1pid.

601 Ihid., p. 59.

602 Ibid., 60.




% 2090886_Rwanda 2004.book Page 3939 Thursday, May 5, 2011 10:31 AM

ICTR-96-10 AND ICTR-96-17 3939

remains” and because QQ’s estimates “appear to be based on the number of coffins
used and, more critically, on the number of people required to lift a coffin after it
had been filled®*3. The Trial Chamber nevertheless emphasized that Witness QQ’s evi-
dence did establish the existence of mass graves and a large number of skeletons at
Mugonero Complex®®*, Relying on that evidence and the evidence provided by other
witnesses, the Trial Chamber found that the attack of 16 April 1994 resulted in hun-
dreds of dead and a large number of wounded, thereby establishing the allegations
in paragraph 4.9 of the Indictment5®. The Appeals Chamber cannot find any error
in this finding or in the Trial Chamber’s treatment of Witness QQ’s evidence.

377. Elizaphan Ntakirutimana further alleges that the Trial Chamber “did not find
a single Prosecution witness unreliable”, but “disposed of all the alibi testimony” of
the Appellants®%. The Appeals Chamber notes that the Trial Chamber time and exer-
cised caution in weighing witness testimony®’. During the trial, both the Prosecution
and the Defence had every opportunity to cross-examine witnesses, and the Trial
Chamber took into account the totality of witness testimony, as well as challenges
from both opposing parties, in assessing witness credibility. In its Judgement, the Trial
Chamber extensively reviewed the testimony of each witness, and provided extended
reasons when determining the reliability and credibility of individual witnesses. Thus,
the Trial Chamber addressed this issue and Elizaphan Ntakirutimana raises no doubts
as to the reasonability of its findings. Accordingly Elizaphan Ntakirutimana has not
shown that the Trial Chamber erred in this regard.

378. Elizaphan Ntakirutimana specifically challenges the credibility of Witness KK°08,
The Appeals Chamber notes that the Trial Chamber approached Witness KK’s testimony
with extreme caution, going so far as to state “[the Trial Chamber] will not place great
weight on Witness KK’s testimony because of doubts created by the discrepancies
between the testimony and his previous statement®”. Elizaphan Ntakirutimana does no
more here than indicate a discrepancy already considered by the Trial Chamber. No new
element is presented and the Appellant does not raise any doubt as to the reasonability
of the Trial Chamber’s findings. This contention is therefore without merit.

379. Elizaphan Ntakirutimana attempts to introduce new evidence in order to dis-
credit Witness UUS19, The Trial Chamber recalls that there is a settled procedure for
the introduction of additional evidence on appeal®!!. The procedure was not followed
here. The Appeals Chamber will therefore not consider the new evidence sought to
be introduced by the Appellant.

380. As to the contention that there existed a “political campaign” against the
Appellants, this is addressed below!2.

603 Trial Judgement, n. 477.

604 1bid.

605 Trial Judgement, §337.

606 Appeal Brief (E. Ntakirutimana), p. 61.

07 See, e.g., Trial Judgement, §§151, 360, 421, 429, 548.
608 Appeal Brief (E. Ntakirutimana), p. 62.

609 Trial Judgement, §267.

610 Appeal Brief (E. Ntakirutimana), p. 62.

SILICTR Rules, Rule 115.

612 See infra Section V.
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G. Failure of the Prosecution to provide notice

381. Elizaphan Ntakirutimana asserts that, as a rule, the Prosecution failed to give
the Defence notice of the acts with the Appellants were charged, and that as a result
the Appellants should not have been tried for acts where notice was not provided®!3.
The Appeals Chamber has already addressed this issue above®“.

H. Defence testimony raised a reasonable doubt

1. Mugonero Complex : 16 April 1994

382. Regarding the events on the morning of 16 April 1994, Elizaphan Ntakiruti-
mana submits that the alibi of the Appellants is confirmed by the witness statement
of Rachel Germaine®!3. He submits that the claims that he conveyed attackers to the
Mugonero Complex have been “devastated” by the Trial Chamber’s findings, conces-
sions of the Prosecution, and the alibi evidence®!®.

383. These arguments have been rendered moot in light of the Appeals Chamber’s
findings on the lack of notice for the allegation that Elizaphan Ntakirutimana con-
veyed attackers to the Mugonero Complex on 16 April 1994.

2. Gishyita : From 16 April 1994 to end of April or beginning May 1994

384. Elizaphan Ntakirutimana asserts that the Trial Chamber had no basis on which
to find that the alibi witnesses fabricated their evidence so as to assist the Appel-
lants®!”. Elizaphan Ntakirutimana refers specifically to paragraph 467 of the Judge-
ment which reads in part as follows :

All the alibi witnesses were friends or acquaintances of the Accused, and the
Chamber believes that there was a degree of fabrication on the part of most of
these witnesses in an endeavour to assist the Accused.

385. The Appeals Chamber notes that the Trial Chamber did not hold that “all eight
alibi witnesses (4, 5, 6, 7, 12, 16 and 32, and Royisi Nyirahakizimana) had fabricated
their evidence”, as alleged by Elizaphan Ntakirutimana in his Appeal Brief®'3. Instead,
the Trial Chamber noted its general view that there was “a degree of fabrication on
the part of most of these witnesses...”%!°. However, this does not appear to have been
the reason for finding that the alibi evidence did not create a reasonable possibility
that the Appellants were not at the locations in Murambi and Bisesero where Prose-
cution witnesses testified to having seen them during that period. The Trial Chamber
evaluated separately the testimony of each Defence witness relating to the Gishyita
period of the alibi and then considered whether the evidence as a whole created an

613 Appeal Brief (E. Ntakirutimana), pp. 63-64.
614See supra Sections IL.A.(b) and IIL.C.

615 Exhibit n°® P43B.

616 Appeal Brief (E. Ntakirutimana), pp. 64-66.
17 Ibid., pp. 69-70.

618 Ibid., p. 70.

619 Trial Judgement, §467 (emphasis added).
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alibi for the Appellants. The Trial Chamber found that the alibi witnesses’ evidence
did not create a reasonable possibility that the Appellants never left Gishyita during
the period in question®®. In the view of the Appeals Chamber, neither this finding
nor the approach employed by the Trial Chamber to reach it has been shown to be
erroneous.

3. Return to Mugonero : end of April to mid-July 1994

386. Elizaphan Ntakirutimana submits that thirteen Defence witnesses and the
Appellants gave evidence in support of the alibi during the period he is said to have
travelled almost daily to Bisesero to participate in attacks. He contends that the Trial
Chamber disregarded Defence witnesses’ evidence because it was either not signifi-
cant or exaggerated, yet accepted “exaggerated, improbable and unbelievable” testi-
mony presented by Prosecution witnesses. Elizaphan Ntakirutimana additionally con-
tends that, in evaluating the alibi, the Trial Chamber placed undue emphasis on the
need for a precise accounting of the time. In conclusion, he asserts that if Defence
evidence taken with all the evidence in the case succeeds in raising a reasonable
doubt as to his guilt then he must be acquitted®?!.

387. With regard to alibi evidence for the period from the end of April to mid-
July 1994, the Trial Chamber evaluated separately the testimony of each Defence wit-
ness and then considered whether the evidence as a whole created an alibi for the
Appellants. The Trial Chamber has held that the Defence witnesses’ evidence for this
period did not create a reasonable possibility that the Appellants were not at locations
outside Mugonero as alleged by Prosecution witnesses®?2,

388. The Defence sought to establish that the daily routine of the Appellants was
comprised of a rigid pattern of work and church. However, most of the thirteen wit-
nesses, though testifying that they saw the Appellants on a frequent or daily basis,
indicated in their testimonies that there were exceptions and deviations from this pat-
tern. The Trial Chamber has found that the testimonies of the Defence witnesses drew
a picture, in accordance with which the Appellants “were at their respective work-
places on weekdays, and at church on Saturday — except when they were not”%?3. This
is a reasonable assessment of the record.

389. In the view of the Appeals Chamber, it has not been shown that the Trial
Chamber erred in assessing whether the alibi evidence created a reasonable possibility
that the Appellants were not at the locations outside Mugonero as alleged by the Pros-
ecution witnesses or that the Trial Chamber failed to assess this evidence even-hand-
edly.

4. Error of law by drawing an adverse inference

390. Elizaphan Ntakirutimana contends that the Trial Chamber erred in law by
drawing an adverse inference from the fact that the Appellants testified at the end of

620 Ibid., §§469-480.

921 Appeal Brief (E. Ntakirutimana), pp. 70-72.
922 Trial Judgement, §§481-530.

23 Ibid., §519.
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their trial®?*. Elizaphan Ntakirutimana submits that such inference is without founda-
tion and necessarily implies that the Trial Chamber was of the view that the Appel-
lants fabricated their evidence, thereby undermining their credibility. Elizaphan
Ntakirutimana contends that this legal error resulted in a miscarriage of justice with
respect to all the charges because the Appellants’ evidence was not fairly evaluated®?.

391. In assessing evidence, a trier of fact is required to determine its overall reli-
ability and credibility®?°. Writing about a Trial Chamber’s assessment of documentary
evidence tendered by an accused in support of his alibi, the Appeals Chamber in
Musema stated the following :

It is correct to state that the sole fact that evidence is proffered by the accused
is no reason to find that it is, ipso facto, less reliable. Nevertheless the source
of a document may be relevant to the Trial Chamber’s assessment of the relia-
bility and credibility of that document. Where such a document is tendered by
an accused, a Trial Chamber may determine, for example, if the accused had the
opportunity to concoct the evidence presented and whether or not she had cause
to do so. This is part of the Trial Chamber’s duty to assess the evidence before
it627.

392. In the present case the Trial Chamber made the following general observation :

The Chamber also notes that the two Accused chose to testify at the very end
of the case, and thus did so with the benefit of having heard the evidence pre-
sented by the other Defence witnesses. The Chamber has taken this factor into
account in considering the weight to be accorded to the evidence given by the
Accused®?8,

393. The Appeals Chamber finds no error in such an approach. In weighing evi-
dence, a trial chamber, must consider, inter alia, the context in which it was given,
including, in respect of testimony, whether it was given with the benefit of having
heard other evidence in the case. When an accused testifies in support of his or her
alibi after having heard other alibi evidence, a trial chamber is obligated to take this
into account when assessing the weight to be given to such testimony. Along this line,
the ICTY Appeals Chamber stated the following during contempt proceedings against
Mr. Vujin, a former counsel :

The Appeals Chamber also considers it right to say to Mr. Vujin that he
decides to testify not at the beginning but at some later stage, then the Appeals
Chamber, in evaluating his evidence, would have to take into account the fact
that he had listened to the testimony given by all the Defence witnesses®?°.

394. Accordingly, the appeal on this point is dismissed.

24 Appeal Brief (E. Ntakirutimana), pp. 72-73.

623 Ibid.

626 Musema Appeal Judgement, §50.

627 [bid.

628 Trial Judgement, §467. See also id., §508.

929 Prosecutor v. Tadic, Case n° 1T-94-1-A-R77, Judgement on Allegations of Contempt Against
Prior Counsel, Milan Vujin, 31 January 2000, §129 (“The Respondent had been told by the
Appeals Chamber that, in evaluating his evidence if it were given after that of his own witnesses,
it would take into account the fact that he had heard that evidence before giving his own”); T.9
September 1999, p. 1373.

4~ ~¢0



% 2090886_Rwanda 2004.book Page 3943 Thursday, May 5, 2011 10:31 AM

ICTR-96-10 AND ICTR-96-17 3943

5. Alibi of Gérard Ntakirutimana for the morning of 16 April 1994.

395. The last allegation Elizaphan Ntakirutimana makes with regards to the 16
April 1994 findings is that the Trial Chamber shifted the burden of proof in assessing
Gérard Ntakirutimana’s alibi for that morning. This is merely a repetition of an iden-
tical allegation made in Gérard Ntakirutimana’s Appeal Briefo®°. Elizaphan Ntakiruti-
mana does, however, add one specific allegation, namely that the Trial Chamber failed
to acknowledge testimony by Prosecution Witnesses XX and GG, which, in his view,
tend to provide Gérard Ntakirutimana with an alibi.

396. The Appellant does not provide sufficient detail to enable the Appeals Chamber
to consider his contention that the Trial Chamber failed to acknowledge relevant testi-
mony of Witness GG. Elizaphan Ntakirutimana’s brief states that “GG has Doctor
Gérard at his father’s house after the whites left...”%31. However, the transcript reference
given for this quotation in the brief is for a different witness, Witness DD. As has been
repeatedly stated; “In order for the Appeals Chamber to assess the appealing party’s
arguments on appeal, the appealing party is expected to provide precise reference to rel-
evant transcript pages ... to which the challenge is being made”®32. Absent a specific
reference, the Appeals Chamber cannot be expected to consider the given submission®33.

397. The Appellant also argues that the Trial Chamber failed to acknowledge the
testimony of Witness XX that Gérard Ntakirutimana began staying at his father’s
house from 12 April 199494 In the section dealing with the alleged denial of treat-
ment of Tutsi patients, the Trial Chamber recalled the testimony of Witness XX that
on 13, 14 and 15 April 1994 he did not see Gérard Ntakirutimana at the hospital and
that he was living at his father’s”%3>. The Appeals Chamber finds no error in the fact
that the Trial Chamber did not expressly recall this testimony later in the Judgement
when discussing Gérard Ntakirutimana’s alibi for 15 and 16 April, as it is clear that
the Trial Chamber was aware of and has considered Witness XX’s evidence. Accord-
ingly, this ground of appeal is dismissed.

I. Failure to consider the Appellants’ Motion to Dismiss

398. The Appellants submit that the Trial Chamber erred in denying their Pre-Trial
Motion to Dismiss®*. The Motion was predicated on the following grounds : (1) that
the trial would violate the fundamental rights of the Accused to present their defence
and confront witnesses against them®7; (2) that the proceedings against the Accused

630See Appeal Brief (G. Ntakirutimana), §29 (a).

031 Appeal Brief (E. Ntakiutimana), p. 74.

632 Niyitegeka Appeal Judgement, §10.

633 Ibid.

034 Appeal Brief (E. Ntakirutimana), pp. 73-74.

35 Trial Judgement, §147 citing T. 22 October 2001, pp. 97-99.

36 Appeal Brief (E. Ntakirutimana), p. 84.

937 Motion to Dismiss, 16 February 2001, p. 13. The Appeals Chamber notes that while the
original Motion was raised as a “Motion to Dismiss or, in the Alternative, Supplemental Motion
for the Production and Disclosure of Evidence and Other Discovery Materials”, the Appellants
allege error only with regards to the Trial Chamber’s rejection of “The Accused’s Motion to Dis-
miss”. (Appeal Brief (E. Ntakirutimana), p. 84).
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would violate guarantees of equal protection and prohibitions on discrimination
enshrined in the Universal Declaration oh Human Rights and the International Cove-
nant on Civil and Political Rights®®; (3) that the proceedings would violate guarantees
of independence and impartiality in criminal proceedings also guaranteed by the UDHR
and the ICCPR®; and (4) that the Charter of the United Nations does not empower
the Security Council to establish a criminal court such as the Tribunal®,

399. The Appellants now contend that the Motion to Dismiss should be “continu-
ously considered in light of the developing law and facts”, and so should be consid-
ered anew by the Appeals Chamber despite its denial at trial®*!. However, the Appel-
lants do not point to any area of law or specific facts that have changed significantly
since trial such that renewed consideration of the Motion would be warranted. More-
over, the Appeals Chamber finds that the Trial Chamber’s reasoning in the Motion
was sound, and its decision to reject the Motion was in line with established juris-
prudence of both the Tribunal and the ICTY. Therefore, this ground of appeal is dis-
missed.

IV. COMMON GROUND OF APPEAL ON THE EXISTENCE
OF A PoLITICAL CAMPAIGN AGAINST THE APPELLANTS

400. Elizaphan Ntakirutimana and Gérard Ntakirutimana argue that the Trial Cham-
ber erred by not ruling that physical and testimonial evidence presented at trial dem-
onstrated that there existed a political campaign aimed at falsely incriminating them,
and that such campaign created a reasonable doubt in the case of the Prosecution®*.

401. In support of this ground of appeal, the Appellants revisit the evidence that
they presented at trial, and contend that this evidence proves the very existence of
the political campaign. The Appellants rely on Exhibits ID41A, a film narrated by a
certain Assiel Kabera, and P29, a publication by African Rights entitled “Charge Sheet
n°® 3: Elizaphan Ntakirutimana”®¥, as well as the testimony of Witnesses 9 and 31.
The Appellants suggest that Assiel Kabera, a former Prefect of Kibuye, his brother
Josue Kayijabo, IBUKA (a survivor’s organisation in Rwanda) and African Rights
campaigned to “vilify and secure the indictment of [Gérard Ntakirutimana and Eliza-
phan Ntakirutimana] on fabricated charges”. They submit that this campaign led Pros-
ecution Witnesses FF, GG, HH, KK, YY, SS, MM, DD, CC and II to make false alle-
gations at trial, thereby calling into question their credibility®44.

38 Ibid., p. 24.

3 1bid., p. 30.

40 1bid., p. 36.

641 Appeal Brief (E. Ntakirutimana), p. 84.

6421d. In the Trial Judgement, the Trial Chamber found that «the arguments advanced by the
Defence under this section, taken individually or collectively, fail to create a reasonable possi-
bility that the Accused were subject to a campaign of false incrimination, having any bearing on
this case”. Trial Judgement, §177.

643 “Charge Sheet n° 3, Elizaphan Ntakirutimana, U.S. Supreme Court Supports Extradition to
Arusha”, report of African Rights, dated 1 February 2000 and tendered on 2 November 2001 as
Exhibit P29.

64 Appeal Brief (E. Ntakirutimana), p. 76.
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A. Assessment of the Appellants’ witnesses and evidence

1. Witness 9

402. The Appellants argue that Defence Witness 9 provided incontrovertible proof
of the existence of a political campaign against them. The Appellants refer to Witness
9’s testimony that he saw the then Prefect Assiel Kabera, Witnesses FF and GG and
others attend four clesed meetings between November 1994 and March 1995 “to
secure indictments against the Appellants”, as well as seeing Witness FF at a public
meeting during which accusations were levied against three individuals. In addition,
the Appellants refer to the witness’s testimony that a certain Edison Munyamulinda
was allegedly beaten for failing to add his name to a list of persons who were making
false accusations against Gérard Ntakirutimana. They contend that the witness’s tes-
timony is corroborated by the evidence of Witnesses QQ, and 31, and Exhibits P29
and ID41AS%,

403. The Trial Chamber assessed the evidence of Witness 9 at length in its Judge-
ment. Regarding the closed meetings attended by Witnesses FF and GG and Kabera,
it noted that Witness 9 did not personally know what had been discussed during the
actual meetings, the witness having testified that he did not attend any of them®%,
In addition, it reasoned that meetings held during and after November 1994 were not
relevant to the Appellants given that they had left Rwanda in July 1994 and that Wit-
ness 9 alleged that the objective of the meetings was to plan the arrest of people they
did not like within the region®’. Finally, the Trial Chamber considered the only evi-
dence which may have suggested that the meetings were held to falsely accuse indi-
viduals, that of a confrontation between the witness and an individual — neither Wit-
ness FF nor GG — who, having come out of a bar, allegedly tried to obtain more
beer by threatening the witness to “do what he had done to others”, citing the name
of Elizaphan Ntakirutimana®?. The Appeals Chamber notes that Witness 9 testified
that he did not know what the man intended to do and that the man never said what
it was that he would do%¥.

404. The Trial Chamber concluded that even these events to have occurred as
described by Witness 9,

“a vague suggestion of false accusation does not ... amount to a reasonable
probability that the Accused was a victim of a propaganda campaign” 6.

405. The Trial Chamber also examined Witness 9’s testimony that a man was
assaulted for failing to make false accusations against Gérard Ntakirutimana®!. The
Trial Chamber noted however that upon cross-examination Witness 9 testified to an

45 Ibid., pp. 82-83.

646 Trial Judgement, §762.

47 Ibid., §766.

48 Ibid., §761; T. 29 April 2002, pp. 86-88; T. 30 April 2002, pp. 66-69.

69T, 29 April 2002, p. 86; T. 30 April 2002, p.68.

50 Trial Judgement, §766. The Appeals Chamber notes that the Trial Chamber used the words
“reasonable probability” rather than “reasonable possibility”. However, such word choice, when
viewed contextually, appears to be a merely a typographical mistake. The standard adopted and
consistently applied by the Trial Chamber is one of reasonable possibility.

651 Trial Judgement, §§764-767.
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alternative explanation for the assault on Munyamulinda, which was not related to his
refusal to accuse Gérard Ntakirutimana®?2. It added that, in any case, the incident
occurred sometimes in September 1994 while the meetings involving Kabera and Wit-
nesses FF and GG not commence until November 199493 and that Munyamulinda
was not a Prosecution witness. Further, the Trial Chamber noted that Witness 9 never
stated that Munyamulinda was pressured to make “false” accusations®*. Accordingly,
the Trial Chamber found that the assault was, at most, an isolated incident and did
not create a reasonable possibility of a political campaign against the Appellants. It
added moreover that no connection had been shown to exist between the assault on
Munyamulinda and the Prosecution’s case®.

406. In their submissions, the Appellants have merely restated evidence already
heard by the Trial Chamber, and sought only to present their interpretation of the evi-
dence without addressing the findings of the Trial Chamber. In light of the evidence,
the Appeals Chamber sees no reason to disturb the findings of the Trial Chamber in
relation to the evidence of Witness 9.

2. Witness 31.

407. The Appellants argue that the Trial Chamber erred in ruling that the testimony
of Witness 31 did not demonstrate a reasonable possibility of the existence of an
organized campaign of false incrimination®°. They claim that Wtness 31 provided
clear evidence linking Assiel Kabera to the creation of unsupported, politically moti-
vated lists of alleged génocidaires that later led to their indictment®’. Additinally, the
Appellants point to Witness 31’s testimony that Josue Kayijaho of IBUKA and Rakiya
Omaar of African Rights visited the Minister of Justice shortly after the publication
of the lists®8. The Appellants contend that Witness 31’s evidence provides a “direct
link” between the African Rights report, Exhibit P29, the “propaganda” film, Exhibit
ID41A, and the tainted oral testimony of Witness QQ that was a direct result of these
exhibits, and that it corroborated Witness 9’s evidence about the meetings between
Witnesses FF, GG and Kabera®?.

408. The Appeals Chamber notes that, as wish much of the Appellants’ appeal on
the existence of a political campaign, in their submissions on Witness 31, the Appel-
lants again do not specifically address the findings of the Trial Chamber to show their
unreasonableness. Rather, they simply recall the evidence of Witness 31 and suggest
conclusions which differ from those of the Trial Chamber.

6527, 30 April 2002, p. 69, Witness 9 testified, “Now, coming to details, the fact that he was
beaten up in public, that was not told to me because I myself was present at the spot. Now, as
for what he told me regarding the reason for his beating, he told me that because the person
whom he had wronged had pardoned him in public, but later on he was beaten up in public
using the same pretext”.

53T, 29 April 2002, p. 119.

654 Trial Judgement, §767.

655 Ibid.

656 Appeal Brief (E. Ntakirutimana), p. 84.

57 Ibid., p. 83.

38 Ibid., p. 84.

39 Ibid.
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409. In considering the testimony of Witness 31, the Trial Chamber carefully
reviewed the witness’s evidence that, while working for the Rwandan Minister of Jus-
tice, Witness 31 handled files which contained lists of names received from Kabera
and other persons. The Trial Chamber noted that according to the witness the lists
entitled “List of Génocidaires” or “Lists of people who were involved in genocide”,
“who killed”, “who raped”, “who looted”, “those who ate cows”, and only had basis
identification of individuals. It further noted from the witness’s testimony that the
Minister of Justice titled the document “List of Alleged Génocidaires”, and agreed
that no charges should be included on the list, as this task of a prosecutor. The Trial
Chamber remarked that the witness did not mention having seen the names of the
Appellants on the list and did not suggest that the lists were false accusations by Kab-
era or anyone else®0.

410. The Appellants have raised no new issues relating to this and fail to show
that the Trial Chamber unreasonably committed an error in its findings on Witness
31. The Appeals Chamber notes that the evidence of Witness 31 does not support
the Appellants’ claim of the existence of a political campaign to falsely accuse them.
The evidence does show that in the last quarter of 1994, the Ministry of Justice com-
piled a list of persons who were alleged to have committed offences during the mas-
sacres. The names of 400 persons appeared on the list, including former ministers,
prefects, members of parliament and authorities. However, although Assiel Kabera
provided the Ministry with details of possible suspects, the witness testified that there
were many papers in addition to his on which appeared the names of possible sus-
pects. Further, her testimony does not indicate that people on the documents had false-
ly accused. More importantly, the witness did not testify to seeing the names of the
Appellants®!. In view of the facts presented, therefore, and absent convincing argu-
ments from the Appellants, the Appeals Chamber considers that the Trial Chamber’s
evaluation of the lists and of Kabera’s relationship to them is reasonable and need
not be disturbed.

411. While the Trial Chamber did not find explicitly on the topic of Josue Kayijaho
and Rakiya Omaar’s purported visit to the Minister of Justice, it is reasonable to
assume that the Chamber took this into account it in its overall evaluation of the polit-
ical campaign. The evidence shows that the meeting lasted only long enough for Kay-
ijabo and Omaar to greet the Minister and leave®?2, and Witness 31 does not testify
to their having any known political motivation. The Appellants have simply reiterated
their interpretation of the evidence, and do not present a valid challenge to the rea-
sonability of the Trial Chamber’s finding. The Appeals Chamber therefore rejects this
element of their appeal.

60T, 15 April 2002, pp. 76-94; Trial Judgement, §§769-770.

661 1pid., §771. The Trial Chamber found «There is no indication that the list from Assiel Kab-
era was the product of a campaign of false incrimination; there is no evidence connecting Kab-
era’s list to the two Accused; and there is no evidence that the compilation of lists by the Rwan-
dan Minister of Justice in late 1994, as described by Witness 31, has somehow tainted subsequent
investigations by the Prosecutor of the Tribunal”.

62T, 15 April 2002, P.111.

4~ ~¢0



% 2090886_Rwanda 2004.book Page 3948 Thursday, May 5, 2011 10:31 AM

3948 NTAKIRUTIMANA

3. Film ID41A

412. The Appellants argues that the Trial Chamber erred in failing to find that film
ID41A showed the possibility of a politically motivated campaign against them©®3,
They submit that the film was vicious propaganda directed against Elizaphan Ntakiru-
timana©®%*,

413. The Trial Chamber points out that, from the evidence of the Appellants, the
film was probably taken in April 1995, although Witness 9 suggested that it may have
been produced after July 1995. The Trial Chamber notes that the film opens with a
narration, allegedly by Assiel Kabera, stating that Elizaphan Ntakirutimana was
present during the killing at the ESI Chapel. Prosecution Witnesses FF and MM are
seen speaking on the film, but the content of their statements was not made available
to the Trial Chamber by the Defence®®.

414. The Appellants’ argument seems to be, first, that the film shows that Kabera
intended to falsely incriminate Elizaphan Ntakirutimana, and, second, that Kabera’s
pronouncements would have had a far reaching effect in Rwandan society

“with an oral tradition of a simple largely illiterate population, where people
often do not distinguish between what they see and what they hear and
believe” 060,

Yet the evidence would appear to contradict the Appellants’ arguments. As the
Appellants point out, neither Witness FF nor Witness MM, who appeared on the film,
claimed in their witness statements or testimony that they saw either Appellant at the
ESI Chapel on 16 April 1994. Although this might suggest that Kabera’s statements
about Elizaphan Ntakirutimana’s involvement may have been untrue, it did not lead
Witnesses FF and MM to subsequently incriminate Elizaphan Ntakirutimana. Addi-
tionally, as the Trial Chamber noted, Witness 9, who viewed the film prior to testi-
fying, recalled a voice near the middle of the video stating that “Pastor Ntakirutimana
had done nothing in regard to the events of 1994”97 The Appeals Chamber agrees
with the Trial Chamber, that had this film been intended to be part of a campaign
of false incrimination, it would not likely have contained exculpatory statements of
this kind %08,

415. In light of the evidence, the Appeals Chamber does not view the Trial Cham-
ber’s finding that, even if Kabera made allegations against Elizaphan Ntakirutimana
and asked Witness FF to speak about the attack on Mugonero, no other related evi-
dence supports the idea that film ID41A was part of a campaign against the Appel-
lants, or that it tainted the Prosecution’s case, to be unreasonable®®. The Appellants
offer no new argument to the contrary. Their contentions on this point are thus reject-
ed.

663 Appeal Brief (E. Ntakirutimana), pp. 77-80, 82-84.

664 Ibid., p. 84.

665 Trial Judgement, §§754-772.

666 Appeal Brief (E. Ntakirutimana), p. 78; Trial Judgement, §772.

667 Trial Judgement, §772; T. 29 April 2002, p. 156: T. 30 April 2002, pp. 96-97.
668 Trial Judgement, §772.

669 Ibid., §773.
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4. African Rights booklet P29

416. The Appellants argue that the Trial Chamber erred in failing to find a rea-
sonable possibility of an organized smear campaign from Exhibit P29, a booklet pub-
lished by African Rights®’°. They submit that the repeated quotes by Prosecution Wit-
nesses FF, GG, HH, II, KK, MM, SS and YY are generally extreme and inconsistent
or contradictory with their trial testimony®’!. The Appellants contend that every page
of the issue concerning Elizaphan Ntakirutimana contains “obvious editorial and quot-
ed false propaganda”, and urge the Appeals Chamber to read the edition with care®’2,
The Appellants finally assert impropriety and collusion in the fact that many of those
interviewed by African Rights later became Prosecution witnesses®’3.

417. The Trial Chamber made reasonable findings on each of these issues. Noting
the symptomatic nature of witness inconsistencies in Tribunal cases, the Trial Cham-
ber maintained that the Appellants had not demonstrated how such inconsistencies,
while pertaining to individual credibility, had genuine bearing on a “concerted effort
to fabricate evidence against the Accused’®’*. Despite the Appellants’ exhortations,
the Appeals Chamber will not review the trial evidence de novo. Even if there were
some merit in the arguments of the Appellants that the contents of the report are at
times extreme and inconsistent with the witnesses’ subsequent testimony at trial, this
alone does not establish that the Prosecution case was tainted or that the witnesses’
evidence was unreliable. In the view of the Appeals Chamber, the Trial Chamber, as
fact finder, made reasonable conclusions based on the evidence presented. All of the
witnesses in question who the Appellant submits formed part of the political campaign
and who are quoted in the report had their evidence tested by the parties and the Trial
Chamber. Additionally, the Trial Chamber found that the Appellants have failed to
establish in any non-speculative way how giving an interview to African Rights prior
to testify before the Tribunal indicates a campaign of deceit of the sort that would
taint the Prosecution’s case®”>. Accordingly, the Appeals Chamber considers that the
Trial Chamber’s findings in relation to Exhibit P29 are reasonable.

B. Appellants’ challenges to credibility
of Prosecution Witnesses

418. In addition to the argument that there existed a political campaign instigated by
Assiel Kabera and others, the Appellants contend that the Trial Chamber erred in its
assessment of the credibility of Prosecution witnesses. The Appellants argue that, moti-
vated by political propaganda, Prosecution Witnesses GG, HH, KK, YY, SS, FF, MM,
DD, CC and II fabricated allegations, testimony, or both®’®. The Appellants point to
inconsistencies and discrepancies in the testimony of Prosecution witnesses, and submit

670 Appeal Brief (E. Ntakirutimana), p. 79.

71 Ibid.

672 Ibid.

73 Ibid., p. 80.

674 Trial Judgement, §774.

675 Ibid.

676 Appeal Brief (E. Ntakirutimana), pp. 76, 79.
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that the Trial Chamber erred in failing to “make adverse credibility findings” regarding
Prosecution witnesses and in relying on testimony given by such witnesses®”’.

419. The Appellants allege that inconsistencies in testimony of the various witness-
es are evidence of political pressure on witnesses, and thus reinforce their contention
of a political campaign to falsely incriminate them. Furthermore, the Appellants point
to the very identities and associations of the witnesses as evidence of their political
motivations. The Appellants’ theory is that the Trial Chamber erred in relying on the
testimony of these witnesses, whether for their alleged political motivations, or for
their inconsistent testimony (in itself evidence of a political campaign, according to
the Appellants).

420. As detailed below, the Appellants generally fail to show individual discrepan-
cies or inconsistencies in testimony prove a concerted propaganda campaign against
them. While such inconsistencies may call into question the credibility of a witness’s
testimony, the Trial Chamber has already dealt with each of the allegations. The same
can be said of links between witnesses and groups or individuals seeking indictment
or prosecution of the Appellants : while probative of the credibility of a witness’s tes-
timony, and duly noted by the Trial Chamber, such alleged associations do not prove
the existence of an organized political campaign against the Appellants.

421. The Appeals Chamber reviews below each of the Appellants’ challenge to the
credibility of said Prosecution witnesses.

1. Witness GG

422. The Appellants claim, inter alia, that Witness GG could not reasonably been
found credible since he had long been acquainted with Assiel Kabera®’s. The Appel-
lants, quoting from the African Rights report discussed above, allege that the Witness
GG made false claims against Elizaphan Ntakirutimana because of a desire to
“destroy [the Appellant Elizaphan], whom he called ‘evil’”®”°. They categorize him
as “early participant” in the alleged campaign, eager to have the Appellants convinced
on false testimony®?. In addition, the Appellants submit that Witness GG had attend-
ed IBUKA meetings and talked to IBUKA representatives, although the witness
denied this at trial®8!,

423. The Trial Chamber found that Witness GG knew Assiel Kabera and met with
him in early 1995. However, since the Appellants presented no convincing evidence
pertaining to the content of the meetings, the Trial Chamber accepted Witness GG’s
testimony that he and Kabera had not discussed the war®2. Additionally, the Trial
Chamber found only “limited significance” in the fact that African Rights interviewed
Witness GG, nothing that in the aftermath of the genocide, many human right organ-
izations interviewed survivors®3. As the Appeals Chamber noted above, even if Wit-

671 Ibid., p. 31.

678 Appeal Brief (E. Ntakirutimana), pp. 8-9.

7 Ibid., pp. 9, 81.

80 Ibid., pp. 46-47.

%81 Appeal Brief (G. Ntakirutimana), §§112-116.

82 Trial Judgement, §237; T.25 September 2001, p. 51.
683 Trial Judgement, §237.
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ness GG’s statements to African Rights were to be deemed questionable, this alone
would not suffice to call into question his credibility. The Witness’s evidence was test-
ed at trial by the parties and the Trial Chamber. The allegations of the Appellants
that the witness “wanted to destroy them” as part of a political campaign, were con-
sidered by the Trial Chamber who found no basis for such claims. In the absence of
any arguments from the Appellants that differ from those presented at trial, the
Appeals Chamber finds the Trial Chamber’s credibility evaluation of Witness GG rea-
sonable.

2. Witness HH

424. The Appellants claim, inter alia, that Witness HH could not have reasonably
been found credible since he first denied, then admitted to being a cousin of Assiel
Kabera, with whom he met while Kabera was prefect of Kibuye®®*. The Appellants
cast doubt on Witness HH’s credibility by stating that he listed Josea Niyibize, a
brother of Kabera, as his contact person in a 2 April 1996 witness statement®®. They
suggest that the witness was intimately involved with people who were determined
to destroy the Appellants, and cite a discrepancy between the reported contends of
an African Rights interview with HH and his in-court testimony as evidence in this
regard %86,

425. The Trial Chamber took into account Witness HH’s inconsistent testimony
regarding his relation to Kabera, noting the fact that Witness HH corrected himself
under cross-examination to state that he was related to Kabera and had known him
for a long time®’. Recalling that Kabera had been a prominent figure as prefect of
Kibuye, the Chamber found no evidence suggestion that meetings between Witness
HH and Kabera had influenced HH’s witness statements or testimony688. Furthermore,
the Trial Chamber included in its analysis the fact that Witness HH listed his cousin,
a brother of Kabera and alleged member of IBUKA, as contact reference for his writ-
ten statement of 2 April 1996%%°, The witness denied having knowingly communicated
with either IBUKA or the RPF, and the Appellants failed to raise contrary evidence
at trial%, In regard to the Appellants’ argument that Witness HH was part of a group
with African Rights set on destroying the Appellants, the Trial Chamber stipulated that
during Witness HH’s testimony, neither the Prosecution nor the Defence addressed his
brief statements in African Rights®'. The Trial Chamber concluded its analysis by
findings

“no support for the Defence contention that Witness HH was part of a political
‘campaign’ to falsely convict and accuse the two Accused”®2.

84 Appeal Brief (E. Ntakirutimana), p. 19.

85 Ipid.; Appeal Brief (G. Ntakirutimana), §46.

686 Ipid. ; Appeal Brief (E. Ntakirutimana), pp. 19, 81.

87 Trial Judgement, §253; T. 27 September 2001, pp. 132-134.
88 Trial Judgement, §253.

689 Ibid.

690 Ibid.

1 Ibid., §254.

592 Ibid.
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The Appellants have raised no new arguments with regards to Witness HH’s con-
nection to a political campaign. The Appeals Chamber therefore finds the conclusions
of the Trial Chamber to have been reasonable.

3. Witness KK

426. The Appellants claim, inter alia, that the Trial Chamber could not have rea-
sonably found Witness KK credible due to discrepancies between statements he gave
to African Rights and his in-court testimony®3. Additionally, the Appellants claim
impropriety in Witness KK’s friendship with YY and the fact that both witnesses gave
statements to African Rights on 17 November 1999, and gave their first statements
to the Tribunal in October and November, respectively, of the same year®*. The
Appellants do not explain how these facts connect Witness KK to a political cam-
paign.

427. The Trial Chamber extensively evaluated Witness KK’s credibility and testi-
mony®>. It noted, generally, that the Appellants claimed the witness was not credible
because of his alleged participation in a political campaign against Elizaphan Ntakiru-
timana®%. The Trial Chamber also considered the question of the time at which the
witness saw Elizaphan Ntakirutimana with Obed Ruzindana near the ESI Church, and
found the related inconsistencies of little significance in light of the amount of time
that had passed since the events®’. Additionally, while accepting that Witness KK’s
testimony on this issue corroborated evidence from other witnesses, the Trial Chamber
did “not place great weight on [it] because of doubts created by the discrepancies”®%.
The Appellants do not here substantiate their allegation that such inconsistencies were
“[lies] to destroy Pastor Ntakirutimana”6%. The Trial Chamber demonstrated that it
took such allegations into consideration while evaluating Witness KK’s credibility and
came to a reasonable conclusion.

428. In regards to allegations of improper connections between Witness KK and
Witness Y'Y, while the Trial Chamber does not specifically address the issue, it does
note that Witness KK and Witness YY listed each other as contact persons, and that
Witness YY held public office at the local level and was therefore easy to contact’®,
While Elizaphan Ntakirutimana’s Appeal Brief stresses the close relations between
Witness KK and Witness Y, it fails to provide any new evidence of impropriety on
the part of Witness KK. Indeed, Witness KK stated at trial that he did not talk to
Witness YY concerning the investigation or the Tribunal’®!. The Appellants offers no
argument to the contrary, but rather rely on reiterated facts and implications. Accord-
ingly, the Appeals Chamber does not find the Trial Chamber’s assessment of Witness

93 Appeal Brief (E. Ntakirutimana), p. 20.

94 Ibid., p. 21.

95 Trial Judgement, §§261-267, 544-549, 599-608.

9 Ibid., §§545, 600.

97 Ibid., §§265-266, “The Chamber is of the view that the variation in time is of little sig-
nificance (8.00 instead of 7.00-7.30 a.m.), in view of the laps of time since the events”.

98 Ibid., §267.

099 Appeal Brief (E. Ntakirutimana), p. 21.

700 Trial Judgement, §275.

7OLT. 4 October 2001, pp. 41-43.
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KK’s credibility unreasonable, even in light of the Appellants ‘allegations of political
influence or motivation.

4. Witness YY

429. The Appellants claim, inter alia, that the Trial Chamber erred in finding Wit-
ness YY credible’®2. They seem to allege collusion between Witness YY, KK and GG
based on the temporal proximity with which the three witnesses gave statements to
both Prosecution investigators and African Rights’®. They claim that Witness YY had
a politically motivated “animus and intention to destroy Pastor Ntakirutimana and
Doctor Gérard” as evinced by statements to African Rights and that he was the leader
of a second wave of political witnesses against the Appellants’%*. Finally, the Appel-
lants cast aspersions on Witness Y'Y, claiming he reserved his allegations against the
Appellants for the last six lines of his witness statement with the intention of “holding
his attack until the trial”7%.

430. The Trial Chamber took into account each of these allegations. As with Wit-
ness KK, the Appellants fail to bolster their claims linking Witnesses YY and KK
or GG; their reliance on suggestion and implication creates neither a new nor a com-
pelling argument. The Trial Chamber addressed the Appellants’ claim that Witness
YY started a “second wave of politically motivated witnesses”’%. The Trial Chamber
noted the Appellants’ assertion that the first evidence of a political campaign took
the form of the video recording ID41A7%7, filmed on or around 16 April 1995. It then
noted that Witness YY gave his statement on 25 October 1999, more than four and
half years later’%. The Appeals Chamber deems reasonable the Trial Chamber’s con-
clusion on this matter : such an extend break between the alleged commencement of
the campaign and the “second wave” of allegations is more indicative of the absence
of an organized campaign than the existence of one’®. With regards to Witness YY’s
previous statements, rather than viewing Witness YY’s brief comments regarding
Elizaphan Ntakirutimana and Gérard Ntakirutimana as indicia of animus, the Trial
Chamber interpreted the last paragraph as likely evidence that Witness YY’s inter-
viewers, in conclusion, specifically asked him about the Appellants’!?. The Trial
Chamber noted that were Witness YY involved in a political campaign against the
Appellants, he would likely have made more damning statements about the Appel-
lants, rather than merely describing their conduct in a cursory manner’!!. Such a con-
clusion is reasonable in the view of the Appeals Chamber.

702 Appeal Brief (E. Ntakirutimana), p. 24.

703 1bid., p. 23.

704 Ibid., pp. 23-24.

705 Ibid., p. 25; Appeal Brief (G. Ntakirutimana), §138.
706 Trial Judgement, §275.

707 Ibid.

708 Ibid.

709 Ipid.

710 Ibid.

T 1pid.
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5. Witness SS

431. The Appellants claim, inter alia, that the Trial Chamber erred in finding
Witness SS credible’!2. Gérard Ntakirutimana asserts that Witness SS’s awareness
of Philip Gourevitch’s book’!? influenced his testimony and undermined his impar-
tiality, making it impossible for the Trial Chamber to accept his testimony’'4. Addi-
tionally, the Appellants state that Witness SS listed a hospital co-worker, the son
of Charles Ukobizaba, as his contact person; they highlight their incredulity at the
witness’s statement that he had not discussed the case with this man to whom they

attribute “an obvious interest in securing the conviction of Gérard Ntakirutima-
na”’13,

432. The Trial Chamber noted the Appellants’ general submission that Witness SS
was of a political campaign’'®. Consequently, the Appeals Chamber deems it reason-
able to assume that the Trial Chamber took the allegation into consideration when
evaluating the witness’s credibility, even if it did not expressly discuss the Appellants’
specific allegations against Witness SS. The Appeals Chamber reiterates that in writ-
ing a reasoned opinion the Trial Chamber need not address every detail that influences
its conclusion. In regard to Gourevitch’s book and the letter mentioned therein, the
Trial Chamber noted that Witness SS was but one of five Prosecution witnesses (Wit-
nesses MM, YY, GG, HH and SS) who testified concerning the letter’!”. Witness SS
only mentioned the book in his statement, and did not mention the book in his tes-
timony. While the Apellants referenced the statement in their Closing Brief’!8, they
refrained from cross-examining the witness on this issue. The Appeals Chamber notes
that the Trial Chamber found Witness SS generally credible, though it did find por-
tions of his testimony unpersuasive’!. While the Appellants continue to reject Wit-
ness SS’s contention that he refrained from discussing the case with Charles Uko-
bizaba’s son, the Appeals Chamber notes that the Appellants submit no evidence to
contradict this assertion.

6. Witness FF

433. The Appellants claim, inter alia, that the Trial Chamber erred in finding Wit-
ness FF credible’?. The Appellants contend that she constituted part of the second
wave of witnesses organized by Kabera to falsely incriminate them’?!. The Appellants
link Witness FF to Kabera and the alleged political campaign by evidence that she

712 Appeal Brief (G. Ntakirutimana), §§119-120.

713 Gourevitch, Philip, We Wish to Inform You that Tomorrow We Will be Killed With Our
Families : Stories from Rwanda, 1998.

714 Appeal Brief (G. ntakirutimana), §120.

13 Ibid.

716 Trial Judgement, §622.

V7 Ibid., §§206-207.

718 Defence Closing Brief, p. 158.

719 Trial Judgement, §§392-393 (disbelieving SS’s testimony that Gérard Ntakirutimana shot at
him); §578 (finding SS’s testimony that Elizaphan Ntakirutimana said that God ordered the kill-
ing and extermination of Tutsi).

720 See generally Appeal Brief (G. Ntakirutimana), §§153-161.

721 Ibid., §154.
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met with hi in late 1994 and 1995 and by her appearance in video recording
ID41A7?2. The Appellants point to a scene in the video during which another inter-
viewee, when asked how he knew a fact to be true pointed to Witness FF and said,
“[s]he told me”7?3. Gérard Ntakirutimana claims Witness FF’s testimony was “influ-
enced or orchestrated”, and points specifically to the fact that the witness’s statements
became increasingly detailed, in some instances implicating Gérard Ntakirutimana in
court where the witness had not done so in earlier statements’?*,

434. As discussed in relation to Witness YY, the Trial Chamber was unconvinced
of the existence of a “second wave” of witnesses against the Appellants’?®. The Trial
Chamber noted the Appellants’ general contention that Witness FF participated in a
political campaign’?6. However, regarding her association with Assiel Kabera, the
Trial Chamber found that the witness denied discussing the genocide with him”?”. The
Trial Chamber also noted that the witness avoided incriminating Gérard Ntakirutimana
when she had insufficient basis to involve him and that she appeared credible in
court?,

435. With no new arguments nor a minimum showing of specific contradictory
evidence from the Appellants, the Trial Chamber’s credibility conclusions do no
not seem unreasonable to the Appeals Chamber. Neither does the Trial Chamber’s
assessment of Witness FF’s contribution to record ID41A. The Trial Chamber
found nothing to undermine her credibility in the fact that she was interviewed as
a survivor of the 16 April 1994 attack on the Mugonero Complex’?°. Furthermore,
Witness FF testified to having been interviewed by a man named Raymond Ruta-
bayira, not Assiel Kabera, and that she was unaware of anyone else in the film
who made reference to her as a source of information’?°. Considering that the
Appellants did not provide convincing arguments or evidence to refute this testi-
mony, the Appeals Chamber does not find the Trial Chamber’s conclusion to have
been unreasonable. Similarly, the Trial Chamber’s failing to find a connection
between Witness FF and African Rights or any human rights organization’3! does
not seem unreasonable.

722 Ibid., §§154-155; Appeal Brief (E. Ntakirutimana), pp. 78-79, 82.

723 Appeal Brief (G? Ntakirutimana), §155.

724 Ibid., §194.

725 The Trial Judgement, §275.

726 Ibid., §§129, 537, 671.

727 Ipid., §129; T. 1 October 2001, pp. 62-63 “Mr. Medvene : Didn’t Assiel [sic] Kabera speak
to you in 1995 about what occurred, to your knowledge, in April 1994? Witness FF: No, we
did not speak about the events that took place in April 1994 ... Mr. Medvene : And is it true,
Madam Witness, that sometimes in 1995 Assiel [sic] Kabera asked you questions about your
knowledge of the occurrences in April of 1994 while you were being videoed? Witness FF : No,
I think the person to whom I spoke about these events was the sous-prefect [sic], but that sous-
prefect was not from Kibuye originally”.

728 Trial Judgement, §542.

7 Ibid., §129.

730T. 1 October 2001, pp. 68-69, 71-72.

731Trial Judgement, §129.
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436. The Appeals Chamber notes that the Trial Chamber addressed at length the
increasing detail and enlarged role of Elizaphan Ntakirutimana and Gérard Ntakiruti-
mana presented by Witness FF in her later statements and testimony’32. The Trial
Chamber analyzed the claim in relationship to each specific event, finding the wit-
ness’s testimony regarding events at the Mugonero Complex to have been credible’.
With regards to events in Bisesero, the Trial Chamber, noting Witness FF’s general
consistency in placing Gérard Ntakirutimana as a participant in the shootings, specif-
ically found that “the information about Bisesero in Witness FF’s written statements
and in her testimony does not indicate that she formed part of a campaign to ensure
[Gérard Ntakirutimana’s] conviction””3*. The Trial Chamber reasonably reconciled
inconsistencies”?>. With regards to events on Mutiti Hill, the Trial Chamber found
Witness FF’s testimony credible, pointing out that it was “clear and consistent [and]
was not shaken under cross-examination””3¢. In light of the aforementioned explana-
tions and in the absence of conflicting evidence or new arguments on the part of the
Appellants, the Appeals Chamber does not find the Trial Chamber’s evaluation of
Witness FF’s credibility and of the Appellants’ argument that she formed part of a
political campaign to have been unreasonable.

7. Witness 11

437. The Appellants claim, inter alia, that the Trial Chamber erred in not conclud-
ing that testimony from Witness II provided “direct evidence of a witness being used
as part of a campaign to falsely incriminate [Elizaphan and Gérard Ntakirutimana]”.
The Appellants point out that the witness bore striking similarities with an individual
who gave a statement to African Rights on 19 November 1999737,

732See generally Trial Judgement, §§127-130; footnote 160 reads “The first statement of
10 October 1995, is a general account of events at the Complex and Bisesero. The second, dated
14 November 1995, consists of responses to questions about Gérard Ntakirutimana. The third dec-
laration of 10 April 1996 gives a description of the events at the Complex and in Bisesero. The
fourth statement, signed on 21 October 1999, begins with the witness declaring that she had not
been asked about rape or sexual offences in previous interviews. However, the interview provided
no such information but contains another account of the Complex and Bisesero events. The fifth
statement, dated 14 November 1998, relates to Alfred Musema and makes no reference to either
Accused in the present case”.

733 Trial Judgement, §§128, 130.

B4 Ibid., §§541, 542.

735 Ibid., footnote 898 reads “According to Witness FF’s second statement of 14 November
1995, Gérard Ntakirutimana ‘had a gun and was shooting people from the top of a hill’ in the
company of, among others, Mathias Ngirinshuti. The witness ‘saw him several times’. It follows
from her third statement of 10 April 1996 that she saw Gérard Ntakirutimana in ‘several at Bis-
esero. He was always armed with a rifle and in company with Mathias Ngirinshuti’, and she
saw him in ‘one attack actually shooting at people’. The fourth statement of 21 October 1999,
which provides most details, refers to two Bisesero events, one in Murambi and one close to
‘spring of water’ near Gitwe Primary School Gitwe (including the exchange between the Accused
and the refugees about him being the son of a pastor)”.

736 Trial Judgement, §673.

737 Appeal Brief (E. Ntakirutimana), pp. 79-81.
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438. The Trial Chamber addressed the issue of Witness II's credibility”?8. It noted
the similarities between Witness 1I and the person interviewed by African Rights’?.
However, lacking the full statement given to African Rights and noting discrepancies
in the witness’s explanations, the Chamber concluded that evidence from Witness II
did not prove beyond a reasonable doubt that Elizaphan Ntakirutimana participated
in the attacks on Muyira Hill’#0. In the view of the Appeals Chamber, such a con-
clusion is reasonable, and the Appellants have not presented evidence in support of
their argument that the witness was used as part of a political campaign to falsely
accuse the Appellants.

8. Witnesses CC, DD, MM

439. The Appellants allege inconsistencies in testimony by Witnesses CC, DD and
MM, and generally question their credibility”!. It is unclear how such allegations go
specifically to show the existence of a political campaign. Rather, the Appellants seem
to collate Witness CC, DD and MM into a category of witnesses whose alled testi-
monial inconsistencies weaken the Prosecution’s case, thereby providing circumstantial
evidence that a campaign existed. The alleged inconsistencies were addressed in sec-
tion of the Appeal dealing wholly with individuals witness credibility. The Appeals
Chamber does not consider that these alleged inconsistencies provide circumstantial
evidence of a political campaign against the Appellants.

V. PROSECUTION’S FIRST, SECOND AND THIRD GROUNDS
OF APPEAL

440. Gérard Ntakirutimana was found guilty of genocide, under Count 1 of the
Mugonero Indictment and under Count 1 of the Bisesero Indictment pursuant to Arti-
cle 6 (1) of the Tribunal’s Statute. Elizaphan Ntakirutimana was found guilty of aiding
and abetting genocide under Count 1 of the Mugonero Indictment, though the Appeals
Chamber has quashed this conviction, and under Count 1 of the Bisesero Indictment,
for aiding and abetting the killing and causing of serious bodily or mental harm to
Tutsi in Bisesero pursuant to Article 6 (1) of the Statute.

441. The Prosecution’s first, second and third grounds of appeal’*? allege three
errors of law related to the genocide convictions of Elizaphan and Gérard Ntakiruti-
mana. The issues raised in these grounds of appeal overlap and the Prosecution has
treated them together in the first part of its Appeal Brief. For the sake of clarity, the
Appeals Chamber will follow the same approach.

738 See generally Trial Judgement, §§652-655.

739 Trial Judgement, §654; “The Chamber notes that the witness and the person interviewed
by African Rights bear the same first name and surname, are both farmers from Bisesero born
in the same year, and both sustained a machete wound to the left of the head. These are striking
similarities”.

740 Trial Judgement, §655.

741 Appeal Brief (E. Ntakirutimana), CC, pp. 37, 76; DD, pp. 53, 76; MM, pp. 5, 76, 79.

742 Prosecution’s Notice of Appeal, 21 March 2003.
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442. First, the Prosecution alleges that the Trial Chamber erred in not applying joint
criminal enterprise liability to determine the criminal responsibility of Gérard and
Elizaphan Ntakirutimana’®3. Second, the Prosecution claims that the Trial Chamber
erred in confining Gérard Ntakirutimana’s conviction for genocide to acts of killing
or serious bodily harm that he personally inflicted on Tutsi at the Mugonero Complex
and Bisesero’*. Third, the Prosecution challenges the Trial Chamber’s finding at par-
agraph 787 (iii) of the Trial Judgement regarding the mens rea requirement for aiding
and abetting the crime of genocide’.

443. The Appeals Chamber will address each of the three alleged errors succes-
sively. Before considering the arguments of the Prosecution, the Appeals Chamber
will consider an argument raised by both Gérard Ntakirutimana and Elizaphan
Ntakirutimana that these three grounds of appeal are inadmissible.

A. Admissibility of the first three grounds of appeal

444. Gérard Ntakirutimana challenges the admissibility of the Prosecution’s first
three grounds of appeal arguing that the Prosecution does not claim that the errors
alleged would invalidate the Trial Chamber’s verdict of conviction for genocide as
required by Article 24 of the Statute as well as Article 4(b)(iii) of the Practice Direc-
tion on Formal Requirements for Appeals from Judgement. Rather, he says, these
grounds challenge the “bases” for this conviction”, and are not appealable’. Eliza-
phan Ntakirutimana joins in these arguments’®.

445. In reply the Prosecution claims that with one partial exception —that is the
error to the correct mens rea for aiding and abetting genocide- its first three grounds
of appeal raise errors that do have a direct impact on the Trial Chamber’s decisions
as to the nature and extent of Gérard Ntakirutimana’s and Elizaphan Ntakirutimana’s
responsibility and are also matters of general importance’®. Its argument is that the
Trial Chamber erred in its application of the law to the facts and therefore understated

743 Prosecution Appeal Brief, §2.83.

744 Prosecution amended Notice of Appeal, Grounds 1 and 2 and Prosecution Appeal Brief,
§2.18.

745 Prosecution amended Notice of Appeal, p. 3 and Prosecution Appeal Brief, §2.84.

746 Response (G. Ntakirutimana), §§1-6.

747 Ibid., §22, with refers to §2 of the Declaration of Judge Shahabuddeen in the Akayesu
Appeal Judgement (“Declarartion”) distinguishing an “appeal ground” from a “non-appealable
issue” in that the former being “an error on a question of law invalidating the decision” while
the later “may well raise an error on a question of law, but the error is not one which invalidates
the decision. If the Trial Chamber committed an error in stating a proposition of law but the
error did not affect the result of the decision, the error does not invalidate the decision; such an
error is not an appealable ground”. It further refers to paragraph 4 of the Declaration which states
with respect to non-appealable issues “although the Appeal Chamber cannot proceed as if it were
allowing an appeal, it may take notice of the erroneous proposition of law and state its own view
as to what is the correct proposition”. According to the Prosecution, Juge Shahabuddeen’s con-
cern was to exclude appeals where the error alleged “did not affect the result of the decision”
at all which is not the case here (Prosecution’s Reply, §1.12)

748 Response (E. Ntakirutimana), p. 3.

749 Prosecution Reply, §§1.2-1.4.
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the nature and extent of culpability attributable to Gérard Ntakirutimana and Eliza-
phan Ntakirutimana”®. The Prosecution argues that the Defence advances an unduly
restrictive interpretation of Article 24 of the Statute that is unfair to all parties and
is contrary to the existing jurisprudence. It argues that the phrase, “an error on a ques-
tion of law invalidating the decision”, is sufficiently broad to cover grounds of appeal
alleging errors that invalidate an aspect of the decision that impacts upon the nature
or extent of the accused’s culpability”3!.

446. Article 24(1) of the Statute refers only to errors of law invalidating the deci-
sion, that is legal errors which, if proven, affect the verdict. If the first alleged error
of law (failure to apply joint criminal enterprise liability to determine the responsibility
of Gérard and Elizaphan Ntakirutimana) is established and the related ground of appeal
is successful, Gérard Ntakirutimana could be held responsible as a co-perpetrator of
killings and infliction of serious bodily harm to members of the Tutsi group physically
committed by others. Likewise, Elizaphan Ntakirutimana could be held responsible as
a co-perpetrator of genocide, and not as a mere aider and abettor of genocide as found
by the Trial Chamber. If the second alleged error of law (confining Gérard Ntakiruti-
mana’s conviction for genocide to the acts of killing or serious bodily harm that he
personally inflicted) is established a conviction could be entered against Gérard
Ntakirutimana for killings and infliction of serious bodily harm to members of the
Tutsi group physically committed by others, alternatively Gérard Ntakirutimana could
be held responsible for aiding and abetting the main perpetrators of genocide.

447. The Appeals Chamber is satisfied that, with the exception of the alleged error
of law related to the mens rea for aiding and abetting genocide, the first three grounds
of the Prosecution’s appeal will, if successful, affect the verdict. As to the alleged
error of law related to the mens rea for aiding and abetting genocide, the Appeals
Chamber considers the ground to raise an issue of general importance for the case
law of the tribunal and will consider it on that basis.

B. Alleged error in not applying the joint criminal enterprise doctrine
to determine the responsibility of Gérard Ntakirutimana
and Elizaphan Ntakirutimana

448. The Prosecution argues that the Trial Chamber erred in not applying joint
criminal enterprise liability to determine the criminal responsibility of Gérard and
Elizaphan Ntakirutimana for their participation in the genocide committed at Mugon-
ero and Bisesero”?. In making this argument the Prosecution acknowledges that it did
not expressly raise this argument at trial”>3, but claims that the Mugonero and Bise-
sero Indictments, the Prosecution’s Pre-Trial Brief and the Prosecution’s Closing Brief
provides sufficient notice for the Prosecution to raise it on appeal’>.

70 Ibid., §§1.7-1.10.

1 Ibid., §§1.11-1.24. The Prosecution relies in particular on the Furundzija Appeal Judgement
(§§115-121, 216 and 250-257) and the Kupreskic et al. Appeal Judgement (§320).

732 Prosecution Appeal Brief, §§2.24 and 2.83.

33 Ibid., §2.57.

754 Ibid.
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449. The Prosecution argues that it is not necessary to specify the precise mode
of liability alleged against the accused in an indictment as long as it makes clear to
the accused the nature and cause of the charge against him”. It argues that the
Indictments put the Accused on notice that the case against them included allegations
of participation in crimes involving a number of persons’® and that it was clear from
the Indictments that the criminal purpose alleged was to kill and wound Tutsis as part
of a genocidal plan’’. As such, it claims that the absence of an express reference to
joint criminal enterprise liability in the Indictments did not create any confusion or
ambiguity about the nature and cause of the charges alleged against Gérard and Eliza-
phan Ntakirutimana’8.

450. The Prosecution also argues that its Pre-Trial Brief, which did not specify a
particular mode of responsibility, left it to the Trial Chamber’s discretion to find the
Accused guilty on the basis of “any action encompassed by Article 6(1) of the Statute
of the Tribunal”7°. It says that the factual allegations in the Pre-Trial Brief revealed
the collective nature of the crimes with which Gérard Ntakirutimana and Elizaphan
Ntakirutimana are charged and the common criminal plan Gérard and Elizaphan
Ntakirutimana shared with the other attackers. It says that, taken together, the Indict-
ments and Pre-Trial Brief were sufficient to put the accused on notice that the crimes
alleged against them were collective in nature and that joint criminal enterprise lia-
bility could be applied”¢°.

451. At the Appeal hearing, the Prosecution stressed that there is no requirement
that express modes of liability must be pleaded in an indictment and that this was
clear from several Appeals Chamber’s decisions such as Aleksovski, Celebici and
more recently Krnojelac. In Krnojelac, the Appeals Chamber stated quite clearly that
the Prosecution’s obligation to address modes of liability is expressed as an obligation
to make clear whether Article 7(1), or in the context of the ICTR Statute Article 6(1),
is relied upon or whether Article 7(3) or, in the context of the ICTR Statute, Article
6(3) is relied upon’°!.

452. The Prosecution also argues that it is common practice in the jurisprudence
of the ICTY for accused to be found liable as participants in a joint criminal enter-
prise without that mode of liability being expressly pleaded in the indictment. Fol-
lowing this practice, it says it relied on Article 6(1) in general terms and that the
reference to commission in Article 6(1) is broad enough to encompass the notion of

755 Prosecution Appeal Brief, §2.58.

736 Ibid., §2.65

757 Ibid., §2.64 citing Mugonero Indictment, §§4.7-4.10 and 5.

758 Prosecution Appeal Brief, §2.66. See also id., §2.77, where the Prosecution stresses that
the acts to be attributed to both Accused as participants in a joint criminal enterprise are that
form part of Elizaphan Ntakirutimana’s conviction for aiding and abetting. That is, responsibility
which arises for killing and serious bodily harm inflicted by the attackers with which both
Accused acted in concert with at the Mugonero Complex and Bisesero between April and June
1994. Therefore, the Prosecution is not alleging that both Accused should be held responsible
for different or new acts but, rather, that another classification of responsibility should be con-
templated.

739 Prosecution Appeal Brief, §2.69.

760 Ibid., §2.73.

761 Appeal Hearing, T. 8 July 2004, pp. 50-51.
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joint criminal enterprise. It argues that this has been confirmed by the Appeals Cham-
ber on a number of occasions, such as in the Ojdanic Joint Criminal Enterprise
Appeal Decision’%2. Further, in its Pre-Trial Brief, it made it clear that the Trial
Chamber had the authority to rely on any mode of liability, even if different to that
expressly advanced by the Prosecution. It argues that the Appeals Chamber cannot
allow an error in the classification of the responsibility of the Accused to stand on
the basis that the Prosecution did not expressly label the joint criminal enterprise to
describe their responsibility. The Trial Chamber’s duty to apply the law correctly
exists independently of the Prosecution’s approach’¢3.

453. At the Appeal hearing, the Prosecution also reiterated its argument that the
application of joint criminal enterprise liability by the Appeals Chamber would not
result in any unfair prejudice in the relevant sense of rendering the trial unfair76.

454. At the Appeal hearing, the Prosecution also repeated arguments made in its
Appeal Brief that no prejudice would be suffered by the Accused by the application
of joint criminal enterprise liability at this stage of the proceedings. It stressed that
both Elizaphan Ntakirutimana and Gérard Ntakirutimana advanced a defence of alibi
making it difficult to see how the defence would have been conducted differently if
the Prosecution had referred specifically to joint criminal enterprise liability. In these
circumstances, the Prosecution says that the onus is on the Defence to demonstrate
how the Accused would be unfairly prejudiced by the application of joint criminal
enterprise liability by the Appeals Chamber®. It argued that the Aleksovski, Celebici
and Krnojelac appeal judgements support the argument that it is only where a failure
to expressly plead a theory of liability causes ambiguity or impacts upon the ability
of the accused to prepare a defence that a problem arises. It says that this is not the
case here. The Accused made no complaint at trial of the Precaution’s pleading of
Article 6(1) in its entirety and they cannot now complain that the Indictments were
inadequate to advise them that all such forms of liability were alleged’®°.

455. In his response, Gérard Ntakirutimana argues that the failure of the Prose-
cution to raise joint criminal enterprise liability at trial precludes it from being
raised on appeal. He submits that the Prosecution is asking the Appeals Chamber
to decide the issue de novo on appeal and that this amounts to requesting a new
trial, which is not within the scope of the appellate function’’. Further, and con-
trary to the Prosecution’s arguments that he had sufficient notice that a joint crim-
inal enterprise case was being presented, Gérard Ntakirutimana argues that joint
criminal enterprise liability is not specifically mentioned in the Indictments, plead-
ings, or the Opening and Closing Statements, and therefore that no notice was given

762 Ibid., p. 51.

763 Appeal Hearing, T. 8 July 2004, pp. 50-54. In support of its argument the Prosecution refers
to the Furundzija Trial Judgement, §189; Kupreskic Trial Judgement, §746; the Stakic Trial
Judgement; the Semanza Trial Judgement, §397; and the Aleksovski Appeal Judgement, §§171-
172.

764 Appeal Hearing, T. 8 July 2004, pp. 55-56. In support the Prosecution referred to the Tadic
Appeal Judgement; the Furundzija Appeal Judgement; and the Kayishema and Ruzindana Trial
Judgement.

765 Prosecution Appeal Brief, §2.76

766 Appeal Hearing, T. 8 July 2004, p. 57.

767 Response (G. Ntakirutimana), §§29-30.
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of such an argument’®®. He claims further that, as this mode of liability is rarely
addressed by the ICTR, he was not on notice that joint criminal enterprise liability
could be an issue’®.

456. Gérard Ntakirutimana also submits that the Indictments do not meet the stand-
ard enunciated in the Milutinovic Decision regarding the facts that must be pleaded
with respect to allegations of individual responsibility arising from participation in a
joint criminal enterprise’’?. Also, in his view, the Mugonero and Bisesero Indictments
do not meet the “test for sufficiency of indictments” set out in Article 17(4) of the
Statute and enunciated in the Kupreskic et al. Appeal Judgement’’!. Moreover, Gérard
Ntakirutimana claims that the Prosecution’s invitation, in its Pre-Trial Brief, to the
Trial Chamber to choose the most appropriate form of liability under Article 6(1) of
the Statute, contradicts the position it is now arguing in its Appeal Brief”’2,

457. For these reasons, Gérard Ntakirutimana argues that the Defence could not
have anticipated that the Prosecution intended to rely on joint criminal enterprise lia-
bility. Therefore, he says that the Prosecution is estopped from raising joint criminal
enterprise liability on appeal’’>. He asserts that the Prosecution’s new plea of joint
criminal enterprise is prejudicial to him because his investigation, questioning of pros-
ecution witnesses and presentation of evidence would have been different if this mode
of liability had been raised at trial”’*.

458. Elizaphan Ntakirutimana also argues that the Prosecution cannot seek new
findings to be made in relation to a form of responsibility never alleged in the Indict-
ments or the Pre-Trial Brief, never placed in evidence or argued in the Closing Brief.
He distinguishes the present case from the Ojdanic Joint Criminal Enterprise Appeal
Decision in which the accused had notice that he was being charged as a participant
in a joint criminal enterprise. Similar to his Co-Accused, Elizaphan Ntakirutimana
interprets the Prosecution’s argument based on joint criminal enterprise as a request
for new findings of fact that were neither suggested to nor addressed by the Trial
Chamber””.

459. In reply, the Prosecution claims that the jurisprudence of the Tribunal makes
clear that specific modes of responsibility do not have to be pleaded in the indictment.
It claims that the Accused acknowledged that the Prosecution’s Pre-Trial Brief put

768 Ibid., §§32-33.

7% Ibid., $36. In response to the Prosecution’s argument based on the Ojdanic case, Gérard
Ntakirutimana contends that the Ojdanic indictment specified each of the accused participated in
a joint criminal enterprise.

710 Ibid., §37 citing The Prosecution v. Milan Milutinovic et al., Case n° IT-99-37-PT, Decision
on Defence Preliminary Motion Filed by the Defence for Nikola Sainovic, 27 March 2003
(Milutinovic Decision), p. 4.

" Ibid., §38.

772 Ibid., §39. Gérard Ntakirutimana contends that having stressed in its Pre-Trial Brief that
although there was no substantial difference as to the Accused’s culpability under the different
forms of participation the degree of such participation may be considered as a factor in deter-
mining an appropriate sentence, the Prosecution is now seeking to frame the case against the
Accused pursuant to particular form of liability.

"B Ibid., §41.

774 Response (G. Ntakirutimana), §42.

775 Response (E. Ntakirutimana), p. 9.
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them on notice that the Trial Chamber was at liberty to consider all modes of liability
encompassed under Article 6(1) of the Statute’’® and questions the Defence’s reason
for not seeking clarification in the pre-trial or trial phases if it considered this
approach to be prejudicial’”’’. The Prosecution submits further that, regardless of the
argument presented by the parties, the Trial Chamber has a duty to apply the law con-
cerning the appropriate characterization of the responsibility of the Accused to the
facts of the case’’®. Therefore, the two Accused have no legal basis to assume that
a reference in the Indictment to superior responsibility precludes the application of
joint criminal responsibility?”°.

460. Applying factors identified in the Milutinovic Decision, the Prosecution
argues that the Indictments contained the underlying material facts relating to the
joint criminal enterprise, namely the timeframe, the participants, the role of the
accused and the purpose of the enterprise’0. It argues that technical defects in the
pleadings will not be fatal if the material facts have been pleaded and the accused
suffers no prejudice’®!. Here, the two Accused suffered no prejudice due to lack
of notice because, in its closing address at trial, the Prosecution declared that both
Accused “participated in one form or the other in the attacks that took place [...]”.
This was noted by the Trial Chamber in the Judgement’®?. Additionally, Elizaphan
Ntakirutimana and Gérard Ntakirutimana did not articulate what prejudice they
claim to have suffered.

1. Law applicable to the alleged error

(a) Joint criminal enterprise

461. Article 6 (1) of the Statute sets out the forms of individual criminal respon-
sibility which apply to all the crimes falling within the Indictment Tribunal’s juris-
diction. It reads as follow :

Article 6
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided
and abetted in the planning, preparation or execution of a crime referred to in
articles 2 to 4 of the present Statute, shall be individually responsible for the
crime.

462. This provision lists the forms of criminal conduct which, provided that all
other necessary conditions are satisfied, may result in an accused incurring individual
criminal responsibility for one or more of the crimes provided for in the Statute. A
mirror provision is found in Article 7(1) of the ICTY Statute. The ICTY Appeals
Chamber has previously held that the modes of liability identified under Article 7(1)

776 Prosecution Reply, §2.50 (citing Response (G. Ntakirutimana), §39(iii)).
771d., §2.50.

T8Id., §2.52.

P1d., §2.53

7801d., §2.54-2.55.

ld., §2.56.

7821d., §2.59.
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of the ICTY Statute include participation in a joint criminal enterprise as a form of
“commission” under that Article’®3.

463. In the jurisprudence of the ICTY three categories of joint criminal enter-
prises have been identified as having the status of customary international law 784,
The first category is a “basic” form of joint criminal enterprise. It is represented
by cases where all co-perpetrators, acting pursuant to a common purpose, posses
the same criminal intention”®. An example is a plan formulated by the participants
in the joint criminal enterprise to kill where, although cach of the participants may
carry out a different role, each of them has the intent to kill. This form of joint
criminal enterprise is the only one relevant to the present case and will be the focus
thereafter %,

464. The second category is a “systemic” form of joint criminal enterprise. It is a
variant of the basic form, characterised by the existence of an organized system of

783 See Tadic Appeal Judgement, § 188 and §226, which providers that “[t]he Appeals Chamber
considers that the consistency and cogency of the case law and the treaties referred to above, as
well as their consonance with the general principles on criminal responsibility laid down both in
the Statute and general international criminal law and in national legislation, warrant the conclu-
sion that case law reflects customary rules of international criminal law”. To reach this finding
the Appeals Chamber interpreted the Statute on the basis of its purpose as set out in the report
of the United Nations Secretary-General to the Security Council, Report of the Secretary-General
Pursuant to paragraph 2 of Security Council Resolution 808 (1993), U.N. Doc. S/25704, 3 May
1993. It also considered the specific characteristics of many crimes perpetrated in war. In order
to determine the status of customary law in this area, it studied in detail the case law relating
to many war crimes cases tried after the Second World War (§§197 et seq.). It further considered
the relevant provisions of international Conventions which reflect the views of many States in
legal matters (Article 2(3)(c) of the International Convention for the Suppression of Terrorist
Bombings, adopted by a consensus vote by the General Assembly in its resolution 52/164 of
15 December 1997 and opened for signature on 9 January 1998; Article 25 of the Statute of the
International Criminal Court, adopted on 17 July 1998 by the Diplomatic Conference of Pleni-
potentiaries held in Rome)(§§221-222). Moreover, the Appeals Chamber referred to national leg-
islation and case law to show that the notion of “common purpose”, as it then referred to it,
was recognised in many national systems, albeit not all of the countries had the same notion of
common purpose (§§224-225). The Tadic Appeals Chamber used interchangeably “joint criminal
enterprise”, “common purpose” and “criminal enterprise”, although the concept is generally
referred to as “joint criminal enterprise”, and this is the term used by the parties in the present
appeal. See also Ojdanic Criminal Enterprise Appeal Decision, §20 regarding joint criminal
enterprise as a form of commission.

784 See particularly Tadic Appeal Judgement, §§195-226, describing the three categories of
cases following a review of the relevant case-law, relating primarily to many war crimes cases
tried after the Second World War. See also Krnojelac Appeal Judgement, §§83-84.

785 Tadic Appeal Judgement, §196. See also Krnojelac Appeal Judgement, §84, providing that
“apart from the specific case of the extended form of joint criminal enterprise, the very concept
of joint criminal enterprise presupposes that its participants, other than the principal perpetrator(s)
of the crimes committed, share the perpetrators’ joint criminal intent”.

786 For description of the second and third, respectively “systemic” and “extend” forms of joint
criminal enterprise, see also Tadic Appeal Judgement, §§202-204 and Vasiljevic Appeal Judge-
ment, §§98-99).
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ill-treatment’®’. An example is extermination or concentration camps, in which the
prisoners are killed or mistreated pursuant to the joint criminal enterprise.

465. The third category is an “extended” form of joint criminal enterprise. It concerns
cases involving a common purpose to commit a crime where one of the perpetrators
commits an act which, while outside the common purpose, is nevertheless a natural fore-
seeable consequence of executing that common purpose’®. An example is a common
purpose or plan on the part of a group to forcibly remove at gun-point members of one
ethnicity from their town, village or region (to effect “ethnic cleansing”) with the con-
sequence that, in the course of doing so, one or more of the victims is shot and killed.
While murder may not have been explicitly acknowledged to be part of the common
purpose, it was nevertheless foreseeable that the forcible removal of civilians at gunpoint
might well result in the deaths of one or more of those civilians.

466. For joint criminal enterprise liability to arise an accused must act with a
number of other persons. They need not be organised in a military, political or admin-
istrative structure’®. There is no necessity for the criminal purpose to have been pre-
viously arranged or formulated. It may materialise extemporaneously and be inferred
from the facts’®. The Accused’s participation in the criminal enterprise need not
involve commission of a specific crime under one of the provision (for example mur-
der, extermination, torture, rape, etc), but may take the form of assistance in, or con-
tribution to, the execution of the common purpose”!.

467. The mens rea differs according to the category of joint criminal enterprise
under consideration. The basic form requires the intent to perpetrate a certain crime
(this being the shared intent on the part of all co-perpetrators)’2. The systemic form

787 Tadic Appeal Judgement, §§202-203. Although the participants in the joint criminal enter-
prises of this category tried in the cases referred to were most members of criminal organisations,
the Tadic case did not require an individual to belong to such an organisation in order to be
considered a participant in the joint criminal enterprise. The Krnojelac Appeal Judgement found
that this “systemic” category of joint criminal enterprise may be applied to other cases and espe-
cially to serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1991, §89. See also Vasiljevic Appeal Judgement, §98.

788 Tadic Appeal Judgement, §204, which held that “[c]riminal responsibility may be imputed
to all participants within the common enterprise where the risk of death occurring was both a
predictable consequence of the execution of the common design and the accused was either reck-
less or indifferent to that risk”. See also Vasiljevic Appeal Judgement, §99.

78 Tudic Appeal Judgement, §227, referring to the Essen Lynching and the Kurt Goebell cases.

790 Ibid., where the Tadic Appeal Chamber uses the terms “purpose”, “plan”, and “design”
interchangeably.

"1 Ibid.

72 Tadic Appeal Judgement, §§196 and 228. See also Krmojelac Appeal Judgement, §97, where
the Appeals Chamber considers that, “by requiring proof of an agreement in relation to each of the
crimes committed with a common purpose, when it assessed the intent to participate in a systemic
form of joint criminal enterprise, the Trial Chamber went beyond the criterion set by the Appeals
Chamber in the Tadic case. Since the Trial Chamber’s findings showed that the system in place at
the KP Dom sought to subject non-Serb detainees to inhumane living conditions and ill-treatment
on discriminatory grounds, the Trial Chamber should have examined whether or not Krnojelac knew
of the system and agreed to it, without it being necessary to establish that he entered into an agree-
ment with the guards and soldiers — the principal perpetrators of the crimes committed under the
system — to commit those crimes”. See also Vasiljevic Appeal Judgement, §101.
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(which, as noted above, is a variant of the first), requires personal knowledge of the
system of ill-treatment (whether proved by express testimony or as a matter of rea-
sonable inference from the accused’s position of authority), as well as the intent to
further this system of ill-treatment’3. Finally, the extended form of joint criminal
enterprise, requires the intention to participate in and further the common criminal
purpose of a group and to contribute to the joint criminal enterprise or, in any event,
to the commission of a crime by the group. In addition, responsibility for a crime
other than the one which was part of the common design arises “only if, under the
circumstances of the case, (i) it was foreseeable that such a crime might be perpe-
trated by one or other members of the group and (ii) the accused willingly took that
risk”7%* — that is, being aware that such a crime was a possible consequence of the
execution of that enterprise, and with that awareness, the accused decided to partic-
ipate in that enterprise.

468. The Appeals Chamber notes that while joint criminal enterprise liability is
firmly established in the jurisprudence of the ICTY this is only the second ICTR case
in which the Appeals Chamber has been called upon to address this issue’®®. Given
the fact that both the ICTY and the ICTR have mirror articles identifying the modes
of liability by which an individual can incur criminal responsibility, the Appeals
Chamber is satisfied that the jurisprudence of the ICTY should be applied to the inter-
pretation of Article 6(1) of the ICTR Statute.

(b) Degree of specificity required in an Indictment as to the form of responsibility
pleaded

469. Article 17(4) of the Statute provides that the indictment must set out “a con-
cise statement of the facts and the crime or crimes with the accused is charged”. Like-
wise, Rule 47(C) of the Rules provides that the indictment shall set out not only the
name and particulars of the suspect but also “a concise statement of the facts of the
case”.

470. As stated earlier in this Judgement’®, the Prosecution’s obligation to set out
a concise statement of the facts in the indictment must be interpreted in the light of
the provisions of Articles 20(2), 20(4)(a) and 20(4)(b) of the Statute, which provide
that in the determination of charges against him or her the accused shall be entitled
to a fair hearing and, more specifically, to be informed of the nature of the charges
against him or her and to have adequate time and facilities for the preparation of his
or her defence. In the case law of both the ICTR and ICTY, this translates into obli-
gation on the part of the Prosecution to state the material facts underpinning the
charges in the indictment, but not the evidence by which such facts are to be prov-
en’”’. The question of whether an indictment is pleaded with sufficient particularity

793 Tadic Appeal Judgement, §§202, 220 and 228.

794 Ibid., §228. See also §§204 and 220.

795 See Prosecutor v. André Rwamakuba, Case n°® ICTR-98-44-AR72.4, Decision on Interloc-
utory Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide,
22 October 2004.

7% See supra section I1.A.1(b).

77 See also Niyitegeka Appeal Judgement, §193 and Kupreskic et al. Appeal Judgement quot-
ing the Furundzija Appeal Judgement, §147.
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is dependent upon whether it sets out the material facts of the Prosecution case with
enough detail to inform a defendant clearly of the charges against him or her so that
he or she may prepare his or her defence.

471. As the Appeals Chamber discussed above’®, the Kupreskic at al. Appeal
Judgement addressed the degree of specificity required to be pleaded in an indictment.
It stressed that it is not acceptable for the Prosecution to omit material aspects of its
main allegations in the indictment with the aim of moulding the case against the
accused in the course of the trial depending on how the evidence unfolds’. It also
considered that a detective indictment may, in certain circumstances, cause the
Appeals Chamber to reverse a conviction. The ICTY Appeals Chamber, however, did
not exclude the possibility that, in a limited number of instances, a defective indict-
ment may be cured if the Prosecution provides the accused with timely, clear and con-
sistent information detailing the factual basis underpinning the charges®®. In the Ruta-
ganda case, the Appeals Chamber found that, before holding that an alleged fact is
not material or that differences between the wording of the indictment and the evi-
dence adduced are minor, a trial chamber should generally ensure that such a finding
is not prejudicial to the accused®’!. An example of such prejudice would be vagueness
capable of misleading the accused to the nature of the criminal conduct with which
he is charged3%2.

472. At the Appeal hearing, the Prosecution sought to argue that a recent decision
of the Appeals Chamber in Nyiramasuhuko and Ntahobali®® had expanded the Kupre-
skic holding. It claimed that, following that decision, in all circumstances a defective
indictment can be cured by the provision in another form of timely, clear and con-
sistent information detailing the factual basis underpinning the charges against him or
her. The Appeals Chamber does not accept this reading of that decision. Accordingly,
the applicable law has not changed since the Kupreskic et al. Appeal Judgement.

(c) Did the Trial Chamber err in failing to apply joint criminal enterprise liability
to the accused on the facts of the case as presented by the Prosecution?

473. While the Appeals Chamber accepts that it has been the practice of the Pros-
ecution to merely quote the provisions of Article 6(1), and in the ICTY Article 7(1),
the Prosecution has also long been advised by the Appeals Chamber that it is pref-
erable for it not to do so. For example, the ICTY Appeals Chamber in the Aleksovski
case stated that

“the practice by the Prosecution of merely quoting the provisions of Article
7(1) in the indictment is likely to cause ambiguity, and it is preferable that the

798 See supra section ILA.1.(b).

799 Kupreskic et al. Appeal Judgement, §92.

800 Ipid., §§89-114.

801 Rutaganda Appeal Judgement, §303.

802 Ibid., quoting the Furundzija Appeal Judgement, §61.

803 Appeal Hearing, T. 7 July 2004, p. 71, referring to Prosecutor v. Arséne Shalom Ntahobali
and Pauline Nyiramasuhuko, case n° ICTR-97-21-AR73, Decision on the Appeals of Arséne Sha-
lom Ntahobali and Pauline Nyiramasuhuko against the “Decision on Defence Urgent Motion to
declare Parts of the Evidence of Witnesses RV and QBZ Inadmissible”, 2 July 2004.
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Prosecution indicate in relation to each individual count precisely and expressly
the particular nature of the responsibility alleged”80%.

The Appeals Chamber endorses this statement.

474. In the present case, the Trial Chamber does not appear to have considered
joint criminal enterprise liability at any time in determining the responsibility incurred
by Gérard and Elizaphan Ntakirutimana for their participation in the massacres com-
mitted at Mugonero and Bisesero®®. As such the Appeals Chamber does not accept
that the authorities relied upon by the Prosecution lend the assistance the Prosecution
claims. In the Tadic Appeal Judgement, the ICTY Appeals Chamber found the
accused liable under the third form of joint criminal enterprise for the killing of five
men from the village of Jaskici, even though neither this form of liability nor any
other form of liability nor any other form of joint criminal enterprise was pleaded in
the indictment8%°. However, in that case and, unlike here, the trial chamber had con-
sidered joint criminal enterprise liability®?7 and, on appeal, the Prosecution was actu-
ally arguing that the trial chamber had misdirected itself as to the application of that
doctrine®®. In the Furundzija case, also relied upon by the Prosecution, although the
indictment did not expressly include joint criminal enterprise or even co-perpetration
as to the charge of torture, the Prosecution pleaded at trial that liability pursuant to
Article 7 (1) of the Statute can be established by showing that the accused had the
intent to participate in the crime, that his acts contributed to its commission and that
such contribution did nit necessarily require participation in the physical commission
of the crime. The Furundzija Trial Chamber found that two types of liability for crim-
inal participation

“appear to have crystallized in international law — co-perpetrators who partic-
ipate in a joint criminal enterprise, on the one hand, and aiders and abettors, on
the other”8%

and found that Furundzija was responsible as a co-perpetrator®!?. This was upheld
by the ICTY Appeals Chamber®!!. Further, the Appeals Chambers notes that in both
of these cases the defence does not appear to have raised the issue of lack of notice
before the Trial Chamber or the Appeals Chamber.

475. More recently, in the Krnojelac Appeal Judgement, where the Prosecution was
specifically challenging the trial chamber’s conclusion that the accused could not be
held liable under the third form of joint criminal enterprise set out in the Tadic Appeal
Judgement with respect to any of the crimes alleged unless an “extend” form of joint

804 Aleksovski Appeal Judgement, n. 319.

805The only express reference to join criminal enterprises is to be found in the Prosecution’s
Pre-Trial Brief (§37), and is repeated in the Prosecution’s closing brief. The Prosecution submits
under the section “Requisite mens rea under Article 6(1)” that the intent can be direct or indirect
and that for a joint criminal enterprise, the required mens rea is satisfied when each co-participant
is able to predict the result.

806 Tudic Appeal Judgement, §§230-232.

807 Tadic Trial Judgement, §§681-692.

808 Tadic Appeal Judgement, §§172-173.

809 Furundzija Trial Judgement, §216.

810 1pid., §§268, 269.

811 Fyrundzija Appeal Judgement, §§115-121.
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criminal enterprise was pleaded expressly in the indictment, the ICTY Appeals Cham-
ber held that :

[...] The Appeals Chamber reiterates that Article 18(4) of the Statute
requires that the crime or crimes charged in the indictment and the alleged
facts be set out concisely in the indictment. With respect to the nature of the
liability incurred, the Appeals Chamber holds that it is vital for the indictment
to specify at least on what legal basis of the Statute an individual is being
charged (Article 7(1) under 7(3)). Since Article 7(1) allows for several forms
of direct criminal responsibility, a failure to specify in the indictment which
form or forms of liability the Prosecution is pleading gives rise to ambiguity.
The Appeals Chamber considers that such ambiguity should be avoided and
holds therefore that, where it arises, the Prosecution must identify precisely the
form or forms of liability alleged for each count as soon as possible and, in
any event, before the start of the trial. Likewise, when the Prosecution charges
the “commission” of one of the crimes under the Statute within the meaning
of Article 7(1), it must specify whether the term is to be understood as mean-
ing physical commission by the accused or participation in a joint criminal
enterprise, or both. The Appeals Chamber also considers that it is preferable
for an indictment alleging the accused’s responsibility as a participant in a joint
criminal enterprise also to refer to the particular form (basic and extended) of
joint criminal enterprise envisaged. However, this does not, in principle, pre-
vent the Prosecution from pleading elsewhere than in the indictment — for
instance in a pre-trial brief — the legal theory which it believes best demon-
strates that the crime or crimes alleged are imputable to the accused in law in
the light of the facts alleged. This option is, however, limited by the need to
guarantee the accused a fair trial.

[...]

The Appeals Chamber observes that paragraph 86 of the Judgement, cited in
paragraph 137 above, shows that the Trial Chamber reached the conclusion it did
precisely because the Prosecution failed to amend the Indictment after the Cham-
ber had unambiguously interpreted the second amended indictment as not plead-
ing an extended form of joint criminal enterprise. Given these circumstances, the
Trial Chamber decided “in the exercise of its discretion” that it would not be
fair to the Accused to allow the Prosecution to rely upon this extended form of
joint criminal enterprise to establish his liability.

The Appeals Chamber further notes that, while the Prosecution’s Pre-Trial
Brief of 16 October 2000, that is subsequent to the decision of 11 May 2000,
pleads an extended form of joint criminal enterprise for the first time, the Indict-
ment is silent on the matter.

It must be noted that these circumstances left the Defence in some uncertainty
as to the Prosecution’s argument. Therefore, even though it is apparent from
Krnojelac’s Final Trial Brief that he did take the three forms of joint criminal
enterprise described in the Tadic Appeals Judgement into consideration before
concluding that he had not taken part in a joint criminal enterprise, the Appeals
Chamber holds that, in view of the persistent ambiguity surrounding the issue
of what exactly the Prosecution argument was, the Trial Chamber had good
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grounds for refusing, in all fairness, to consider an extended form of liability
with respect to Krnojelac, (footnotes omitted)3!2.

476. Thus, the Appeals Chamber is satisfied that the present case is distinguishable
from the authorities relied upon by the Prosecution, in that in those cases joint crim-
inal enterprise liability was a mode of liability considered at trial. Nevertheless, for
the sake of completeness, the Appeals Chamber will consider whether the Accused
had sufficient notice that that mode of liability was being alleged.

477. The Prosecution acknowledges that it submitted in its Closing Brief that Eliza-
phan Ntakirutimana’s responsibility regarding the Mugonero Indictment was only for
aiding and abetting the attackers at the Mugonero Complex®!3, The Prosecution has
waived the right to allege on appeal that the Trial Chamber erred in omitting to con-
sider joint criminal enterprise liability when determining his criminal responsibility
with respect to the events under the Mugonero Indictment. In following discussion,
the Appeals Chamber will limit its review of the content of the indictments and relat-
ed parts of the Pre-Trial Brief in order to determine whether Gérard Ntakirutimana
and Elizaphan Ntakirutimana had sufficient notice from these sources that the case
alleged against them included criminal responsibility as participants in a joint criminal
enterprise. For Elizaphan Ntakirutimana, this review shall be limited to events alleged
in the Mugonero Indictment.

(d) The contents of the Indictments and the Pre-Trial Brief did not put the Trial
Chamber and the Accused on notice that Elizaphan and Gérard Ntakirutimana were
also charged as co-perpetrators of a joint criminal enterprise to commit genocide

478. Gérard and Elizaphan Ntakirutimana were charged as follows under Count 1A
of the Mugonero Indictment :

For all the acts outlined in the paragraphs specified in each of the counts, the
accused persons named herein, either planned, instigated, ordered, committed or
otherwise aided and abetted in the planning, preparation and execution of the
acts, or knew or had reason to know that persons acting under their authority
and control had committed or were about to commit the said acts and they failed
to take necessary and reasonable measures to prevent the said illegal acts or pun-
ish the perpetrators thereof.

Count 1A : By their acts in relation to the events referred to in paragraphs 4.4-
4.10 above, Elizaphan Ntakirutimana, Gérard Ntakirutimana and Charles
Sikubwabo are individually responsible for the crimes alleged below, pursuant to
Article 6(1) of the Statute of the Tribunal.

By their acts in relation to the events referred to in paragraphs 4.4-4.12 above,
Gérard Ntakirutimana and Charles Sikubwabo are individually responsible for the
crimes alleged below, pursuant to Article 6(3) of the Statute of the Tribunal.

812 Krnojelac Appeals Judgement, §§138-144.

813 Prosecution Appeal Brief, §2.81, referring to its Closing Brief, p. 219. Regarding the Bis-
esero Indictment, the Prosecution argues that it “made a broader submission, namely that Eliza-
phan Ntakirutimana acted with intent to destroy the Tutsi group [...] which resulted in the death
of thousands”, thereby implying that such submission encompasses joint criminal enterprise lia-
bility (Prosecution Appeal Brief, §2.82, referring to its Closing Brief, p. 227).
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Elizaphan Ntakirutimana, Gérard Ntakirutimana and Charles Sikubwabo, dur-
ing the month of April 1994, in Gishyita commune, Kibuye Prefecture, in the
territory of Rwanda, are responsible for the killings and causing of serious bodily
or mental harm to members of the Tutsi population with the intent to destroy,
in whole or in part, an ethnic or racial group as such, and have thereby com-
mitted GENOCIDE in violation of Article 2(3)(a) and punishable in reference to
Article 22 and 23 of the Statute of the Tribunal.

Under Count 1 of the Bisesero Indictment they were charged as follows :

By their acts in relation to the events referred to above, each of the accused
are individually responsible for the crimes alleged below pursuant to Article 6(1)
of the Tribunal Statute.

Count 1: Elizaphan Ntakirutimana and Gérard Ntakirutimana during the
months of April through June 1994, in the area known as Bisesero, in Gisovu
communes, Kibuye Prefecture, in the Territory of Rwanda, are responsible for the
killings and causing of serious bodily or mental harm to members of the Tutsi
population with the intent to destroy, in whole or in part, an ethnic or racial
group as such, and have thereby committed GENOCIDE in violation of
Article 2(3)(a) and punishable in reference to Articles 22 and 23 of the Statute
of the Tribunal;

479. Review of the Indictments reveals that no express reference was made by the
Prosecution to joint criminal enterprise, common plan or purpose —or even to the fact
that it intended to charge the Accused for co-perpetration of genocide, i.e, not only
for physically committing genocide but also for assisting those who physically com-
mitted it while sharing the same genocidal intent. The only express reference to joint
criminal enterprise is to be found in the Prosecution’s Pre-Trial Brief (§37) and is
repeated in the Prosecution’s Closing Brief (page 188). Interesting however, this ref-
erence appears under the section “Requisite Mens Rea under Article 6(1)” and illus-
trates the Prosecution’s submission that all forms of criminal participation under Arti-
cle 6(1) may be performed with direct or indirect intent (dolus eventualis)®'*. In the
Closing Brief, the Prosecution states that

“for a joint criminal enterprise, the Appeals Chamber has found that the
required mens rea for each co-participant is satisfied when a number of the group
is able to predict the result”$1>.

Although the Pre-Trial and Closing Briefs are silent as to what form of joint crim-
inal enterprise it refers to, the Appeals Chamber understands that it can only be the
third one — that is the extended form of joint criminal enterprise. In the Appeals
Chamber’s view, the mere reference by the Prosecution to the joint criminal enterprise
illustrating the “dolus eventualis” doctrine in its Pre-Trial and Closing Briefs cannot
be understood as an unambiguous pleading of participation in the first form of joint
criminal enterprise which is the form the Prosecution advances on this appeal.

480. The Appeals Chamber notes that further the Prosecution simply reproduced the
text of Article 6(1) and part of Article 6(3) of the Statute in paragraph 5 of the

814 Pre-Trial Brief, §36; Closing Brief, p. 187.
815 Closing Brief, p. 188.
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Mugonero Indictment, while paragraph 5 of the Bisesero Indictment only referred to
Article 6(1) without even using the word “committing”.

481. Both Indictments alleged acts and conduct not limited to killings and causing
harm to the Tutsi victims, but included for Gérard Ntakirutimana : separating Tutsi
patients from non-Tutsi patients®!®, procuring of arms for the attacks®!”, searching
Tutsi survivors®'® and conveying attackers®!”; and for Elizaphan Ntakirutimana :
refusing to protect them after receiving Pastor Sehibe’s letter8?9, searching for Tutsi
survivors®?!, conveying attackers to the killing site3?2, being present at killing sites,
pursuing survivors and inciting attackers to perpetrate killings®23. The Indictments also
charged Gérard Ntakirutimana and Elizaphan Ntakirutimana for planning, instigating
genocide as well as aiding and abetting genocide, complicity in genocide and con-
spiracy to commit genocide. In this context it is not obvious that reference to the
above-mentioned acts in the Indictments were intended to be the material facts under-
pinnings a responsibility for co-perpetration in a joint criminal enterprise to commit
genocide. In any event, the Appeals Chamber is of the view that the wording used
by the Prosecution was ambiguous.

482. Additionally, and contrary to the Tadic and Furundzija cases relied upon by
the Prosecution, the Trial Chamber obviously did not understand the Indictments to
mean that the Accused committed genocide by way of participation in a joint criminal
enterprise. As such, the Appeals Chamber considers that the Prosecution did not plead
joint criminal enterprise liability, or even its various elements, with sufficient clarity
in the Indictments. Further, the Prosecution did not put the Trial Chamber and the
Defence on notice that the mode of liability, which it now believes best describes the
criminal liability of Gérard and Elizaphan Ntakirutimana, was as participants in a joint
criminal enterprise. On the contrary, the Prosecution expressly limited the scope of
“committing” to direct commission by the Accused or their agents. In these circum-
stances, the Appeals Chamber is of the view that the Prosecution left the Trial Cham-
ber and the Defence in some uncertainty as to the case it was advancing at trial.

483. The Appeals Chamber has also reviewed the Prosecution’s Closing Brief,
which describes the elements of the various forms of liability envisaged under Article
6(1) of the Statute®?*. From that review the Appeals Chamber concludes that the Pros-
ecution only alleged commission by the Accused through personal perpetration of all
elements of the actus reus of the crime or through use of an agent to perform the
relevant conduct®?. The Appeals Chamber finds that this pleading precludes the Pros-

816 pre-Trial Brief, §12; Bisesero Indictment, §4.6; Mugonero Indictment, §4.6.

817 Pre-Trial Brief, §11.

818Mugonero Indictment, §4.8; see also Bisesero Indictment, §§4.9 and 4.15 for a similar
account of the facts.

819 pre-Trial Brief, §16; Bisesero Indictment, §4.15; Mugonero Indictment, §4.8.

820 Bisesero Indictment? §4.5 and Pre-Trial Brief, §§10, 13.

821 Bisesero Indictment, §§4.8, 4.9.

822 Pre-Trial Brief, §§16, 20-21; Bisesero Indictment, §4.15.

823 Pre-Trial Brief, §§15-16 and 20-21; Bisesero Indictment, §4.15.

824 Prosecution’s Closing Brief, pp. 191-202.

825The relevant part of the Prosecution’s Closing Brief reads as follows: “The elements of
participation through ‘commission’ through individual perpetration are as follows : 1. Actus reus :
The accused performed all elements of the actus reus of the crime. 2. Mens rea : The accused
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ecution from relying on joint criminal enterprise liability on appeal. In any case, hav-
ing reviewed the content of the Indictments and the Pre-Trial Brief, the Appeals
Chamber is satisfied that it was too ambiguous to put the Trial Chamber or Elizaphan
and Gérard Ntakirutimana on notice that they were charged for their participation in
the first form of joint criminal enterprise.

484. In view of the persistent ambiguity surrounding the issue of what exact theory
of responsibility the Prosecution was pleading, the Prosecution has not established that
the Trial Chamber erred in omitting to consider whether the liability of the Accused
was incurred for their participation in a joint criminal enterprise of genocide. This
ground of appeal is dismissed.

485. The Appeals Chamber will now turn to the second error alleged by the Pros-
ecution in relation to Gérard Ntakirutimana’s conviction for genocide.

C. Alleged error in confining Gérard Ntakirutimana’s conviction
for genocide to the acts of killing or serious bodily harm
that he personally inflicted on Tutsi

486. The Prosecution argues that the Trial Chamber erred in confining Gérard
Ntakirutimana’s conviction for genocide to the acts of killing or serious bodily harm
that he personally inflicted on Tutsis at the Mugonero Complex and in Bisesero. In
doing so, the Prosecution claim that the Trial Chamber ignored its prior factual find-
ings regarding the other acts he performed in furtherance of the genocidal cam-
paign®2°. In support of this ground of appeal the Prosecution lists the Trial Chamber’s
findings regarding Gérard Ntakirutimana’s participation in the 16 April 1994 attack
on the Mugonero Complex and in Bisesero between April and June 1994827,

487. The Prosecution says that, despite these factual findings, the Trial Chamber
referred in its legal findings only to “killing Charles Ukobizaba and shooting at the
refugees” at the Mugonero Complex as the basis of Gérard Ntakirutimana’s conviction

had all elements of the mens rea of the crime, or was aware of the substantial likelihood that a
crime would occur as an adequate consequence of his conduct. This is the most straightforward
form of criminal participation, e.g. for wilful killing, the specific actus reus is ‘conduct resulting
in the death of the victim in the sense that the conduct is substantial cause of the death of the
victim’....The conduct of the accused will satisfy the actus reus for wilful killing if it substan-
tially contributed to the victim’s death. (...) An accused could be regarded as having personally
performed the elements of the actus reus, even though the accused used an agent to perform the
relevant conduct [here footnote 1500 of the Closing Brief refers to perpetration by means or inter-
mediate perpetrations as well as commission through another person (as per Article 25(3) of the
Rome Statute)]. The Appeals Chamber has clarified in the Celebici Judgement that in the case
of ‘primary or direct responsibility, where the accused himself commits the relevant act or omis-
sion, the qualification that his participation must directly and substantially affect the commission
of the offence’ is an unnecessary one. That particular rather applies to lesser degrees of directness
of participation which will ordinarily give rise to accomplice liability (Prosecution’s Closing
Brief, pp. 197-198).

826 Prosecution Amended Notice of Appeal, Grounds 1 and 2 and Prosecution Appeal Brief,
§§2.15.

827 Prosecution Appeal Brief, §§2.15-2.16, 2.18.
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for genocide pursuant to the Mugonero Indictment. Similarly, his conviction under the
Bisesero Indictment was limited to his role in the killing of Esdras and the wife of
Nzamwita, as well as the harm caused to the Tutsi refugees that he shot at during
the attacks at Bisesero328. Therefore, in the Prosecution’s submission, the Trial Cham-
ber erred in law in basing Gérard Ntakirutimana’s liability for genocide on acts that
he personally carried out and ignored its prior factual findings regarding other acts
in furtherance of the genocidal campaign®?°.

488. In response, Gérard Ntakirutimana claims that the Prosecution does not accu-
rately present the Trial Chamber’s findings. He argues that the Prosecution’s position
is based on misstatements of or omissions from the Trial Chamber’s findings3¥. As
an alternative argument, he argues that the evidence relating to his participation in
preparatory acts is from witnesses whose credibility is questionable (Witness UU’s
testimony)®3!. Gérard Ntakirutimana secondly argues that, if accurately presented,
these findings do not support the conclusion that he is guilty. He claims that in order
to satisfy the argument of the Prosecution new findings are necessary and argues that
making new findings is not the function of the Appeals Chamber®32,

489. In reply, the Prosecution maintains its argument in relation to the Trial Cham-
ber’s erroneous omission from his criminal responsibility a range of acts that Gérard
Ntakirutimana performed to facilitate the killings and injuries inflicted by other attack-
ers at Mugonero and Bisesero®33. It also addresses Gérard Ntakirutimana’s attackers
on Witness UU’s credibility 334,

490. From the Trial Judgement it is apparent to the Appeals Chamber that the Trial
Chamber having found that Gérard Ntakirutimana physically committed genocide by
killing and causing harm to Tutsi refugees did not go on to consider whether the acts
of assistance it found to be established also constituted a basis for a conviction of
genocide either as a co-perpetration or as an aider and abettor. Indeed, the Trial
Chamber expressly found that the alternative Count 1B of the Mugonero Indictment
and Count 2 of the Bisesero Indictment for complicity to commit genocide ceased to
apply to both Accused in light of its findings in relation to the Count 1A of the
Mugonero Indictment and Count 2 of the Bisesero Indictment for genocide.

491. The Trial Chamber found 1) in relation to the Mugonero Indictment that, in addi-
tion to killing Charles Ukobizaba and shooting at Tutsi refugees at the Complex, Gérard
Ntakirutimana’s participation in the attacks included procuring ammunition and gendarmes
for the attack on the Complex®3® and participating in the attack on Witness SS#°; and 2)
in relation to the Bisesero Indictment that, in addition to killing Esdras and wife of Nzam-
wita, pursuing and shooting at the refugees, he transported attackers at Kidashya®Y, head-

828 Ipid., §2.17.

829 Ipid., §2.18.

830 Response (G. Ntakirutimana), §66(i)-(vii).
831 Ibid., §65.

832 Ibid., §28.

833 Prosecution Reply Brief, §§1.7-1.9.

834 Ibid., §§2.65-2.92.

835 Trial Judgement, section 11.3.7.3.

836 1pid., section 11.4.11.3.

837 Ibid., section 11.4.21.3.
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ed a group of armed attackers at Muyira Hill in June 1994838 was at Mutiti Hill in June
1994 with Interahamwe where they shot at refugees in a forest by a church3%, and par-
ticipated in attacks in Bisesero during the period April to June 199484, The Trial Chamber
only considered the above acts and conduct of Gérard Ntakirutimana other than killing and
shooting at Tutsi in order to determine that he had the requisite intent to destroy, in whole
or in part, the Tutsi ethnic group®!. The wording used by the Trial Chamber at paragraphs
794-795 and 835-836 of the Judgement shows that the Trial Chamber limited its finding
of guilt of genocide to the killings and harm that Gérard Ntakirutimana had personally
inflicted :

794. The Chamber finds that in killing Charles Ukobizaba and shooting at the
refugees, Gérard Ntakirutimana is individually criminally responsible for the
death of Charles Ukobizaba, pursuant to Article 6(1) of the Statute.

795. Accordingly, the Chamber finds that Gérard Ntakirutimana is guilty of
genocide as charged in Count 1A of the Mugonero Indictment.

835. In shooting at the refugees and participating in the attacks, Gérard
Ntakirutimana is individually criminally responsible for the death of Esdras and
the wife of Nzamwita and the harm caused to these Tutsi refugees, pursuant to
Article 6(1) of the Statute.

836. Accordingly, the Chamber finds that Gérard Ntakirutimana is guilty of
genocide as charged in Count 1 of the Bisesero Indictment.

492. In doing so, the Trial Chamber omitted to determine Gérard Ntakirutimana’s
liability as to the killings and harm inflected by others to Tutsi, although he was
clearly charged under Count 1 of the Bisesero Indictment and Count 1A of the
Mugonero Indictment for acts and conducts not limited to killing and causing serious
bodily harm but also including acts of assistance to others who physically committed
genocide. This, in the Appeals Chamber’s view, constitutes an error on the part of
the Trial Chamber.

493. As the Appeals Chamber has already determined that the Prosecution should
not be allowed to plead joint criminal enterprise for the first time on appeal, the issue
to be determined is whether the Trial Chamber’s findings, which have not been
reversed on appeal, support a conviction for aiding and abetting genocide. Before
doing so it is necessary to turn to the third error alleged by the Prosecution in relation
to the genocide conviction of Elizaphan Ntakirutimana regarding the mens rea
required for aiding and abetting genocide.

D. Alleged error in defining the mens rea requirement
for aiding and abetting genocide

494. The Prosecution submits that the Trial Chamber erred in finding that aiding
and abetting genocide, within the meaning of Article 6(1) of the Statute, requires

838 1pid., section 11.4.21.3.
839 Ibid., section 11.4.22.3.
840 1pid., section 11.4.24.3.
841 Ibid., §8793, 834.
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proof that the accused “had the intent to destroy, in whole or in part, an ethnic or
racial group, as such”84,

495. According to the Prosecution, the test adopted by the Trial Chamber is drawn
from the Akayesu Trial Judgement, which has generally not been followed by other
cases before the ICTR or the ICTY. It argues that the Akayesu test has been expressly
rejected by the Semanza Trial Chamber and that, in light of ICTR and ICTY juris-
prudence, the proper mens rea for aiding and abetting genocide under Article 6(1) of
the Statute is “knowledge”, not intent®*. The Prosecution further contends that the
Trial Chamber’s adoption of this mens rea requirement for aiding and abetting pur-
suant to Article 6(1) of the Statute contradicts the one it applied for complicity to
commit genocide under Article 2(3)(e) of the Statute, which includes aiding and abet-
ting, since it found that the mens rea standard for complicity in genocide is knowl-
edge®*. Furthermore, it points out that a survey of the International Law Commis-
sion’s work and of domestic legislation on the crime of genocide confirms that
“knowledge” is the mens rea for aiding and abetting irrespective of the underlying
offence of the perpetrator®. The Prosecution also points out that, because no dis-
tinction is made in the language of Article 6(1) of the Statute between genocide and
other crimes within its jurisdiction, the specific intent requirement of Article 2(2)
should not disturb the general application of Article 6(1) regarding genocide®4.

496. In response, Gérard Ntakirutimana argues that adoption of the Prosecution’s
theory on mens rea for aiding and abetting would have the adverse effect of signif-
icantly lowering the threshold of liability for genocide, extermination and murder, and
thereby potentially prejudice future litigants by affecting convictions®#’. Elizaphan
Ntakirutimana contends further that the Security Council does not have the power to
add “aiding and abetting” to the list of acts punishable under Article 2548,

497. In its Reply, the Prosecution submits that neither Elizaphan nor Gérard
Ntakirutimana analyses the mens rea standard for aiding and abetting genocide. In
response to Gérard Ntakirutimana’s assertion that the Prosecution’s “knowledge”
standard would lower the threshold of liability for genocide, the Prosecution argues
that the Accused ignores ICTY jurisprudence; “knowledge” has already been adopted
by the ICTY for serious crimes (such as persecution)®*. Contrary to the Accused’s
suggestion, this standard does not extinguish the specific intent requirement of gen-
ocide. To convict an accused of aiding and abetting genocide based on the “knowl-
edge” standard, the Prosecution must prove that those who physically carried out
crimes acted with the specific intent to commit genocide?.

842 Prosecution Amended Notice of Appeal, p. 3 and Prosecution Appeal Brief, §§2.13, 2.84.

843 Prosecution Appeal Brief, §§2.90, 2.92, 2.103. The Prosecution also relies on the Ojdanic
Joint Criminal Enterprise Appeal Decision, §20 (Prosecution Appeal Brief, §2.104) as well as
on the Kvocka Trial Judgement and the Furundzija Trial Judgement (Prosecution Appeal Brief,
§§2.106-2.108).

844 Prosecution Appeal Brief, §§2.100-2.102.

845 Ibid., §2.110.

846 Ibid., §2.111.

847 Response (G. Ntakirutimana), §17.

848 Response (E. Ntakirutimana), p. 8.

849 Prosecution Reply, §2.12.

850 Ibid.
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498. At the Appeal hearing the Prosecution argued that the term complicity as
included in the Genocide Convention included the term “aiding”. It claimed that this
was clear from the report of the ad hoc Committee on genocide. It argued that this
understanding was consistent with both civil and common law domestic jurisdictions
and was reflected in the jurisprudence of the Tribunal. The Prosecution referred to
the recent Krstic Appeal Judgement which it says clearly establishes that aiding and
abetting requires a knowledge standard®3!.

499. In its Judgement, the Trial Chamber followed the approach adopted by the
Akayesu Trial Chamber that the dolus specialis required for genocide was required
for each mode of participation under Article 6(1) of the Statute, including aiding
and abetting. Surprisingly, when considering the mens rea requirement for complic-
ity under Article 2(3)(e) of the Statute, the Trial Chamber in Akayesu considered
that it

“implies in general that, at the moment he acted, the accomplice knew of the
assistance he was providing in the commission of the principal offence. In other
words, the accomplice must have acted knowingly”82,

“Knowingly” in the context of genocide means knowledge of the principal offend-
er’s genocidal intent. The Trial Chamber in Akayesu summarized its position as
follows :

In conclusion, the Chamber is of the opinion that an accused is liable as an
accomplice to genocide if he knowingly aided or abetted or instigated one or
more persons in the commission of genocide, while knowing that such a person
or persons were committing genocide, even though the accused himself did not
have the specific intent to destroy, in whole or in part, a national, ethnic, racial
or religious group, as such®3.

The Trial Chamber in Semanza took a similar approach holding that :

“In case involving a form of accomplice liability, the mens rea requirement
will be satisfied where an individual acts intentionally and with the awareness
that he is influencing or assisting the principal perpetrator to commit the crime.
The accused need not necessarily share the mens rea of the principal perpetrator :
the accused must be aware, however, of the essential elements of the principal’s
crime including the mens rea”%*.

500. The ICTY Appeals Chamber has explained, on several occasions, that an indi-
vidual who aids and abets other individuals committing a specific intent offence may
be held responsible if he assists the commission of the crime knowing the intent the

851 Appeal Hearing, T. 8 July 2004, p. 68.

852 Akayesu Trial Judgement, §538.

853 Ibid., §545. See also §540. As far as genocide is concerned, the intent of the accomplice
is thus to knowingly aid or abet one or more persons to commit the crime of genocide. Therefore,
the Chamber is of the opinion that an accomplice to genocide need not necessarily possess the
dolus specialis of genocide, namely the specific intent to destroy, in whole or in part, a national,
ethnic, racial or religious group, as such.

854 Semanza Trial Judgement, §$388 (references omitted). See also id., §395.
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intent behind the crime33. More recently, as the Prosecution argued at the Appeals
hearing, in the Krstic case the ICTY Appeals Chamber considered that the same prin-
ciple applies to the Statute’s prohibition of genocide and that

“[t]he conviction for aiding and abetting genocide upon proof that the defend-
ant knew about the principal perpetrator’s genocidal intent is permitted by the
Statute and case-law of the Tribunal”3%.

In reaching this conclusion, the Krstic Appeals Chamber derived aiding and abet-
ting as a mode of liability from Article 7(1) of the ICTY Statute, but also considered
that aiding and abetting constitutes a form of complicity, suggesting that complicity
under Article 2 of the ICTR Statute and Article 4 of the ICTY Statute would also
encompass aiding and abetting, based on the same mens rea, while other forms of
complicity may require proof of specific intent.

501. The Appeals Chamber endorses this view and finds that a conviction for aid-
ing and abetting genocide upon proof that the defendant knew about the principal per-
petrator’s genocidal intent is permitted by the Statute and case-law of this Tribunal.
Accordingly, the Trial Chamber erred in determining that the mens rea for aiding and
abetting genocide requires intent to commit genocide. It is not disputed that the
above-mentioned error did not invalidate the Trial Chamber’s verdict in the present
case.

502. It is now possible to go back to the Prosecution’s allegation that the Trial
Chamber erred in confining Gérard Ntakirutimana’s conviction for genocide to the
acts of killing or serious bodily harm that he personally inflicted on Tutsi at the
Mugonero Complex and Bisesero. The issue before the Appeals Chamber is whether
the Trial Chamber’s findings which have not been reversed on appeal support a con-
viction for aiding and abetting genocide.

503. In the part of the Judgement dealing with Gérard Ntakirutimana’s legal errors
the Appeals Chamber has upheld a number of his grounds of appeal arguing that he

855 See Krnojelac Appeal Judgement, §52 ( “ the aider and abetter in persecution, an offence
with a specific intent, must be aware ... of the discriminatory intent of the perpetrators of that
crime”, but “need not th[at] intent”); Vasiljevic Appeal Judgement, §142 (“In order to convict
[the accused] for aiding and abetting the crime of persecution, the Appeals Chamber must estab-
lish that [he] had knowledge that the principal perpetrators of the joint criminal enterprise intend-
ed to commit the underlying crimes, and by their acts they intended to discriminate...”); see also
Tadic Appeal Judgement, §229 (“In the case of aiding and abetting, the requisite mental element
is knowledge that the acts performed by the aider and abettor assist the commission of a specific
crime by the principal”.).

856 Krstic Appeal Judgement, §140. It must be stressed that, in the Krstic case, the Appeals
Chamber has considered at paragraph 134 of the Judgement that “As has been demonstrated, all
that the evidence can establish is that Krstic was aware of the intent to commit genocide on the
part of some members of the VRS Main Staff, and with that knowledge, he did nothing to pre-
vent the use of Drina Corps personnel and resources to facilitate those killings. This knowledge
on his part alone cannot support an inference of genocidal intent. Genocide is one of the worst
crimes known to humankind, and its gravity is reflected in the stringent requirement of specific
intent. Convictions for genocide can be entered only where that intent has been unequivocally
established. There was a demonstrable failure by the Trial Chamber to supply adequate proof that
Radislav Krstic possessed the genocidal intent. Krstic, therefore, is not guilty of genocide as a
principal perpetrator”.
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and Elizaphan Ntakirutimana were given insufficient notice of the material facts of
the Prosecution’s case and that the Trial Chamber erred in basing a conviction on
those material facts.

504. As a result of the errors committed by the Trial Chamber, the Appeals Cham-
ber has quashed the findings of the Trial Chamber supporting Gérard Ntakirutimana’s
convictions under the Bisesero Indictment that :

“on or about 18 April 1994 Gérard Ntakirutimana was with Interahamwe in
Murambi Hill pursuing and attacking Tutsi refugees”

and

“in the last part of April or possibly in May, Gérard Ntakirutimana was with
attackers in Gitwe Hill where he shot at refugees”®7;

“sometime between April and June 1994, Gérard Ntakirutimana was in
Kidashya Hill transporting armed attackers, and he participated in chasing and
shooting at Tutsi refugees in the hills”8%8;

“sometime in June 1994, Gérard Ntakirutimana was in an attack at Mutiti Hill
with Interahamwe, where they shot at refugees”%?;

“one day in June 1994, Gérard Ntakirutimana headed a group of armed attack-
ers at Muyira Hill. He carried a gun and shot at refugees”30;

“sometime in mid-May 1994, at Muyira Hill, Gérard Ntakirutimana took part
in an attack on Tutsi refugees”%0!;

“Gérard Ntakirutimana participated in the attack against Tutsi refugees at Muyira
Hill on 13 May 1994 and that he shot and killed the wife of one Nzamwita, a Tutsi
civilian”862;

and that Gérard Ntakirutimana killed a person named “Esdras” during an attack at
Gitwe Hill at the end of April or the beginning of May 1994863,

505. The following factual findings made by the Trial Chamber concerning Gérard
Ntakirutimana in relation to two separate events under the Bisesero Indictment are
upheld namely : that Gérard Ntakirutimana participated in an attack at Gitwe Hill,
near Gitwe Primary School, at the end of April or beginning of May 1994, where
he pursued and shot at Tutsi refugees (a finding based on the testimony of HH)8%4;
and that Gérard Ntakirutimana participated in an attack at Mubuga Primary School
in June 1994 and shot at Tutsi refugees (finding based on the testimony of SS)393.

506. Additionally, the Trial Chamber’s factual finding concerning Gérard Ntakiru-
timana’s involvement in relation to two separate events under the Mugonero Indict-
ment are upheld, namely that whilst participating in the attack at the Mugonero Com-
plex, Gérard Ntakirutimana killed Charles Ukobizaba by shooting him in the chest,

857 Trial Judgement, §543, see also id., §832 (i)-(ii).
858 Ibid., §§832 (vi), see also id., §586.

859 Ibid., §§832 (ix), see also id., §647.

860 1bid., §668; see also id., §832 (viii).

861 Trial Judgement, §832(v), see also id., §§635-636.
862 Ibid., §8642, see also id., §832(iv).

863 Ibid., §832(iii), see also id., §559.

864 Ibid., §8552-559, 832(iii).

865 1hid., §§628, 832(viii).
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from a short distance, in Mugonero Hospital courtyard around midday on 16 April
1994866 and that Gérard Ntakirutimana attended a meeting with the commander of
the Kibuye gendarmerie camp and Obed Ruzindana in Kibuye town on the attack on
Mugonero complex on 16 April 1994867,

507. Under the Bisesero Indictment, the factual findings supporting Gérard Ntakiru-
timana’s conviction for aiding and abetting genocide consist of pursuing Tutsi refu-
gees at Gitwe Hill, near Gitwe Primary School, at the end of April or the beginning
of May 1994, and participation in an attack at Mubuga Primary Scholl in June 1994
and shooting at Tutsi refugees; under the Mugonero Indictment, a conviction of aiding
and abetting genocide is supported by the procurement of gendarmes and ammunition
for the attack on Mugonero Complex on 16 April 1994.

508. As established above, intent to commit genocide is not required for an accused
to be found guilty for aiding and abetting genocide. However, a finding by the Trial
Chamber the accused had the intent to commit genocide and did so by killing and
causing harm to members of the group does not per se prevent a finding that he also
knowingly aided and abetted other perpetrators of genocide. Accordingly to establish
that Gérard Ntakirutimana aided and abetted genocide requires proof that (i) by his
acts and conduct Gérard Ntakirutimana assisted, encouraged or lent moral support to
the perpetration of genocide by others which had a substantial effect upon the per-
petration of that crime, and (ii) Gérard Ntakirutimana knew that the above acts and
conduct assisted the commission of genocide by others.

509. It is clear from the Trial Chamber’s findings at paragraphs 785 and 826 of
the Trial Judgement that it found that the attacks were carried out with intent to
destroy, in its whole, the Tutsi population at the Mugonero Complex and in Bisesero.
It results further from the Trial Chamber findings at paragraphs 793 and 834 that it
found that by his conduct and participation in the attacks Gérard Ntakirutimana had
the intent to destroy, in whole, the Tutsi ethnic group. The only reasonable inference
from the circumstances described by the Trial Chamber to support the above findings
is that Gérard Ntakirutimana had knowledge that his acts and conduct had a substan-
tial effect upon the commission of genocide by others. Accordingly, the Appeals
Chamber finds that by the other acts of assistance identified by the Trial Chamber
Gérard Ntakirutimana incurred criminal responsibility as an aider and abetter to gen-
ocide.

VI. PROSECUTION’S FOURTH GROUND OF APPEAL (EXTERMINATION)

510. Elizaphan Ntakirutimana and Gérard Ntakirutimana were found not guilty by
the Trial Chamber of a crime against humanity (extension) under Count 4 of the
Mugonero Indictment and Count 5 of the Bisesero Indictment3%8, Count 4 alleges the

866 1bid., §§384, 791.

867 Ibid., §§186, 791. Gérard Ntakirutimana’s conviction for committing genocide stands in
relating to the killing of Charles Ukobizaba in Mugonero Hospital courtyard around midday on
16 April 1994 as well as shooting at refugees at Gitwe Hill, near Gitwe Primary School, at the
end of April or the beginning of May 1994 and at Muguba primary school in June 1994.

868 Trial Judgement, §§814, 852.
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massacre of civilians during the month of April 1994 in Gishyita commune, Kibuye
Prefecture, and Count 5 alleges the extermination of civilians during the months of
April through June 1994 in the area known as Bisesero, in Gishyita and Gisovu com-
munes, Kibuye Prefecture.

511. The Prosecution appeals the acquittals under these two counts.

A. Alleged error for requiring that victims be named
or described persons

512. In its appeals, the Prosecution argues that the Trial Chamber erred in law at
paragraphs 813 and 851 of the Trial Judgement when, in addition to the element of
mass killing or mass destruction, it held that “victims be named or described persons”
in order to impute liability for extermination. The Prosecution argues that this element
does not exist in customary international law®®, and that the ICTR jurisprudence does
not establish that “killing certain named or described persons” is an element under
Article 3(b)®7°. Furthermore, it argues that the Trial Chamber’s addition of the require-
ment that victims be named or identified could lead to undesirable consequences, such
as rendering many prosecutions impossible when mass graves are discovered years
after the Kkillings are perpetrated and identification of victims is difficult®’!. In the
alternative, the Prosecution argues that the Trial Chamber erred in law in paragraphs
814 and 852 of the Trial Judgement by interpreting this requirement too narrowly to
the facts of the case and inconsistently with the Tribunal’s case law®72, It argues that
the victims at the Mugonero Complex and in Bisesero were adequately described
according to the case law of the International Tribunal®”3. At the Appeal hearing the
Prosecution argued that, had the Trial Chamber not included the element of killing
certain named or described persons, or given the narrow interpretation that it gave to
this element, the Trial Chamber would have come to the inescapable conclusion that
the mass element required for the crime of extermination was established. The Pros-
ecution argued that the mass element was met because at the Mugonero Complex,
hundreds of people were killed, and in Bisesero, thousands of people were killed®74.

513. In response, Gérard Ntakirutimana argues that the Trial Chamber’s acquittal
on the charge of extermination reflects a lack of evidence regarding the killing of a
large number of individuals as a result of the Accused’s actions®”>. Therefore, the
additional definitional element is irrelevant to Trial Chamber’s decision. He argues
that the requirement that victims be “named or described” serves as proof that a cer-
tain number of people actually died as a result of the Accused’s conduct. However,
if the Appeals Chamber admits that such element is not a component of the crime

869 Prosecution Appeal Brief, §§3.17-3.18, 3.20, 3.22.
870 Ibid., §§3.24-3.33.

871 Ibid., §3.16.

872 Ibid., §§3.37-3.46.

873 Prosecution Appeal Brief, §3.47.

874 Appeal Hearing, T. 8 July 2004, p. 71.

875 Response (G. Ntakirutimana), §80.
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of extermination; the matter must be remitted to the Trial Chamber for a new deter-
mination87°.

514. In its Judgement the Trial Chamber made the following legal findings :

The Chamber found above the killing of only one named or described indi-
vidual, that is, Charles Ukobizaba. The Chamber is not persuaded that the ele-
ment of “mass destruction” or “the taking of a large number of lives” has been
established in relation to the Accused, or that the Accused were responsible for
the mass killing of named or described individuals. There is insufficient evidence
as to a large number of individuals killed as a result of the Accused’s actions.
Therefore, the Chamber is not satisfied that Elizaphan Ntakirutimana or Gérard
Ntakirutimana planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation and execution of a crime against humanity
(extermination). Accordingly, the Chamber finds that Elizaphan Ntakirutimana
and Gérard Ntakirutimana are not guilty of a crime against humanity (extermi-
nation) as charged in Count 4 of the Mugonero Indictment®”’.

[...]

The Chamber found above the killing of only two named or described indi-
viduals, that is, the killing of Esdras and the wife of Nzamwita, by Gérard
Ntakirutimana. The Chamber is not persuaded that the element of “mass destruc-
tion” or “the taking of a large number of lives” has been established in relation
to the Accused, or that the Accused were responsible for the mass killing of
named or described individuals. There is insufficient evidence as to a large
number of individuals killed as a result of the Accused’s actions. The Chamber
is not satisfied that Elizaphan Ntakirutimana or Gérard Ntakirutimana planned,
instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation and execution of a crime against humanity (extermination). Accord-
ingly, the Chamber finds that Elizaphan Ntakirutimana and Gérard Ntakirutimana
are not guilty of a crime against humanity (extermination) as charged in Count
5 of the Bisesero Indictment®8.

515. The acquittal on the charge of personal commission of extermination was
motivated by the fact that the Trial Chamber was not convinced, on the evidence, that
Elizaphan Ntakirutimana personally killed anyone and that Gérard Ntakirutimana per-
sonally killed more than one victim at Mugonero and more than two victims at Bis-
esero. The basis for their further acquittal on the charge of planning, instigating,
ordering or otherwise aiding and abetting in the planning preparation and execution
of the crime of extermination is less clear. In light of the Trial Chamber’s other find-
ings®”, it is conceivable that the Trial Chamber reached this conclusion considering
that the requirement that the mass killing be of named or described individuals was
not met.

876 1bid., §83.

877 Trial Judgement, §814.

878 Trial Judgement, §852.

879 See in particular, Trial Judgement, §§785, 788-790, which establish that Elizaphan Ntakiru-
timana was guilty of aiding and abetting genocide for the killings of hundreds of Tutsi identified
at the Mugonero Complex.
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516. In its Judgement, the Trial Chamber followed the Akayesu Trial Judgement
in defining extermination as “a crime which by its very nature is directed against a
group of individuals. Extermination differs from murder in that it requires an element
of mass destruction, which is not required for murder”3%0. The Appeals Chamber
agrees with the Trial Chamber that the crime of extermination is the act of killing
on a large scale®®!. The expression “on a large scale” or “large number” do not, how-
ever, suggest a numerical minimum?®32. As a crime against humanity, for the purposes
of the ICTR Statute, the act of killing must occur within the context of a widespread
or systematic attack®®® against the civilian population for national, political, ethnic,
racial or religious grounds.

517. In finding that an element of the crime of extermination was the “killing of
certain named or described persons”®* the Trial Chamber purported to be followed
the Akayesu Trial Judgement®®>, which it found had since been followed in Rutaganda
and Musema®®. More recently, this element was also stated in the Niyitegeka Trial
Judgement®®’. In other judgements issued by ICTR Trial Chambers “certain named
or described persons” has not been considered to be an element of the crime of exter-
mination®8. Further, none of the judgements of the ICTY which have considered the
charge of extermination has identified killing “certain named or described persons”
to be an element of the crime of extermination®®.

518. The Appeals Chamber agrees with the Prosecution that customary international
law does not consider a precise description or designation by name of victims to be

880 Trial Judgement, §813 citing Akayesu Trial Judgement, §591. This position has been
endorsed in all the ICTR Trial Judgements : Kayishema and Ruzindana Trial Judgement, §142;
Rutaganda Trial Judgement, §82; Musema Trial Judgement, §217; Bagilishema Trial Judgement,
§86; Semanza Trial Judgement, §340; Niyitegeka Trial Judgement, §450; Kajelijeli Trial Judge-
ment, §890; Media Trial Judgement, § 1044; Kamuhanda Trial Judgement, §691. See also, ICTY,
Krstic Trial Judgement, §503; Vasiljevic Trial Judgement, §227; Stakic Trial Judgement, §639.

881 Trial Judgement, §813 citing Vasiljevic Trial Judgement, §$232.

882 Kayishema and Ruzindana Trial Judgement, §145; Bagilishema Trial Judgement, §87;
Kajelijeli Trial Judgement, §891; Media Trial Judgement, §1044; Kamuhanda Trial Judgement,
§692.

883 While the English version of the ICTR Statute reads “widespread or systematic”, the French
version of Article 3 reads “généralisée et systématique”, the French version containing error in
the translation of the English text.

884 Trial Judgement, §813 citing Akayesu Trial Judgement, §592.

885 Akayesu Trial Judgement, §592.

886 Trial Judgement, n. 1154. It must be noted that this definition was not challenged on appeal
in Rutaganda and Musema.

887 Niyitegeka Trial Judgement, §450.

888 Kayishema and Ruzindana Trial Judgement, §§142-147; Bagilishema Trial Judgement, §89;
Semanza Trial Judgement, §§340-463; Kajelijeli Trial Judgement, § §891-893; Media Trial Judge-
ment, §1044; Kamuhanda Trial Judgement, §§691-695.

889 Krstic Trial Judgement, §§495-505; Vasiljevic Trial Judgement, §§216-233; Stakic Trial
Judgement, §§638-661. Although the definition in the Akayesu Judgement is mentioned in the
Krstic Judgement, it should be noted, however, that the Trial Chamber in Krstic did not endorse
this definition and preferred to make its own assessment to determine the underlying elements
of extermination. It seems, moreover, that the Trial Chamber in Krstic decided on the need for
identification of the victims (§499) as a mere requirement of identification of the victims as civil-
ians.
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an element of the crime of extermination. There is no mention of such an element
in Article 6(c) of the Statute of the Nuremberg International Military Tribunal, nor
was extermination interpreted by that Tribunal as requiring proof of such an element
in judgements rendered. The International Law Commission Draft Code of Crimes
against the Peace and Security of Mankind also does not consider a precise descrip-
tion or designation of the victims by name to be an element of the crime of
extermination :

“Extermination is a crime which by its very nature is directed against a group
of individuals. In addition, the act used to carry out the offence of extermination
involves an element of mass destruction which is not required for murder. [...]
In this regard, extermination is closely related to the crime of genocide in that
both crimes are directed against a large number of victims. However, the crime
of extermination would apply to situations that differ from those covered by the
crime of genocide. Extermination covers situations in which a group of individ-
uals who do not share any common characteristics are killed [...]"%%

519. Incidentally, that the victims be “certain named or described persons” is not
identified as an element of the extermination under Article 7(1)(b) of the Statute of
the International Criminal Court®!,

520. In the Rutaganda, Musema and Niyitegeka Trial Judgements, from which the
Trial Chamber purported to derive this element, the majority of victims were identi-
fied by the Trial Chamber as civilians of Tutsi origin, without designating them by
name or describing them with greater precision®2. The interpretation they placed upon
the requirement that the victims be “certain named or described persons” was met by
the identification of civilians of a particular origin. In these cases, the requirement to
designate the victims by name or to give a precise description of the victims killed
was not extended to embrace the literal meaning, but seems rather to have been
understood as expressing the fact that all crimes against humanity under the ambit of
the ICTR Statute must be committed because of a victim belonging to a national,
political, ethnic, racial or religious group.

521. It is not an element of the crime of extermination that a precise identification
of “certain named or described persons” be established. It is sufficient that the Pros-
ecution satisfy the Trial Chamber that mass killings occurred. In this case that element
was satisfied by the Trial Chamber’s findings that hundreds of people were killed at
the Mugonero Complex and that thousands of people were killed in Bisesero. To
require greater identification of those victims would, as the Prosecution argued,

89 Commentaries on the ILC Draft Code of Crimes against the Peace and Security of Man-
kind, Report of the International Law Commission on the work of its 48th session, 6 May-26 July
1996, Official Documents of the United Nations General Assembly’s 51st session, Supplement
n° 10 (A/51/10), Article 18, p. 118.

891 Report of the Preparatory Commission for the International Criminal Court, Finalized draft
text of the Elements of Crimes, PCNICC/2000/1/Add.2, 2 November 2000. The Appeals Chamber
notes that with respect to the state of customary international law in 1994, the time at which
the crimes were committed, the legal instruments coming into effect after that date are of less
legal significance.

892 Rutaganda Trial Judgement, §416; Musema Trial Judgement, §949; Niyitegeka Trial Judge-
ment, §454.
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increase the burden of proof to such an extent that it hinders a large number of pros-
ecutions for extermination.

522. Accordingly, the Appeals Chamber finds that the crime of extermination
requires proof that the accused participated in a widespread or systematic killing or
in subjecting a widespread number of people or systematically subjecting a number
of people to conditions of living that would inevitably lead to death, and that the
accused intended by his acts or omissions this result. Applying this definition, the
Trial Chamber erred in law by interpreting the requirement of “killing of certain
named or described persons” to be an element of the crime of extermination.

523. The Prosecution argues that the Trial Chamber’s legal error led to acquittal
of Elizaphan Ntakirutimana and Gérard Ntakirutimana on the charges of extermina-
tion. The Trial Chamber concluded that

“[t]here is insufficient evidence as to a large number of individuals killed as
a result of the Accused’s actions”

to establish the criminal liability of the Accused pursuant to Article 6(1) of the Tri-
bunal’s Statute. The issue to be examined next by the Appeals Chamber is whether
this factual conclusion reached by the Trial Chamber was based upon its legal error
that an element of the crime of extermination is that the victims must be “named or
described persons”.

B. Alleged error for failing to consider that the Accused participated
in a joint criminal enterprise or aided
and abetted the crime of extermination

524. On appeal, the Prosecution argues that both Elizaphan Ntakirutimana and
Gérard Ntakirutimana should be found guilty of extermination as participants in a
joint criminal enterprise to exterminate predominantly Tutsi civilians who had sought
refuge at the Mugonero Complex and in Bisesero®3. Alternatively, the Prosecution
argues that Gérard Ntakirutimana and Elizaphan Ntakirutimana should be found guilty
as aiders and abettors of extermination®*. In its Notice of Appeal, the Prosecution
did not advance the ground that the Accused acted as participants in a joint criminal
enterprise to exterminate. This ground of appeal was developed in the Prosecution
Appeal Brief and argued at the Appeal hearing®. The Appeals Chamber has already
rejected the Prosecution’s argument that this mode of liability should have been con-
sidered by the Trial Chamber in relation to the crime of genocide and those same
considerations apply here. Moreover, the Prosecution’s failure to specify this ground
of appeal in its Notice of Appeal is not rectified by the Prosecution’s development
of that argument in its Appeal Brief. Upon this basis, the Appeals Chamber considers
that it has not been properly seized of this ground of appeal, and will therefore limit
its consideration to other forms of individual criminal liability, namely direct com-
mission and aiding and abetting the commission of the crime of extermination.

893 Prosecution Appeal Brief, §§3.57-3.58; Appeal Hearing, T. 8 July 2004, p. 79.
894 Prosecution Appeal Brief, §3.59.
895 Prosecution Amended Notice of Appeal, Ground 5, pp. 3-4.
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525. In support of its argument that the Trial Chamber erred in finding that Eliza-
phan Ntakirutimana and Gérard Ntakirutimana were not responsible for the taking of
a large number of lives, and that the element of mass destruction had not been met,
the Prosecution points to the factual finding made by the Trial Chamber. The Trial
Chamber found that, on 16 April 1994, a massacre occurred at the Mugonero Com-
plex, which “claimed hundreds of lives”3%. It also found that, from April to June
1994, there were widespread attacks in Bisesero and that Gérard Ntakirutimana and
Elizaphan Ntakirutimana intentionally participated in them®7’. On 13 May 1994,
Gérard Ntakirutimana was found to have participated in the attack on Muyira Hill.
This attack, the Prosecution argues, was considered to constitute extermination in the
Kayishema and Ruzindana, Musema and Niyitegeka Trial Judgements®3.

526. The Prosecution argues that the Trial Chamber erroneously removes from its
consideration the large number of persons whose killings were aided and abetted by
the two Accused3®. The Trial Chamber found that Elizaphan Ntakirutimana was
guilty of aiding and abetting genocide for the killings of hundreds of Tutsi identified
at the Mugonero Complex?® but that he was not liable for extermination because
there was insufficient evidence as to the large number of persons killed as a result
of his actions®!. According to the Prosecution, these findings are irreconcilable and
the Trial Chamber erred in failing to consider that Elizaphan Ntakirutimana’s inten-
tional aiding and abetting of massacres satisfies the mass destruction element of exter-
mination®??, In addition, the Prosecution argues that the Trial Chamber found that
Gérard Ntakirutimana provided assistance and participated in the attack at the Mugon-
ero Complex with the requisite genocidal intent. That attack resulted in killings com-
mitted in addition to those that Gérard Ntakirutimana personally committed. Because
Gérard Ntakirutimana substantially assisted in killings, the Prosecution argues that the
mass destruction element was proven and a conviction for extermination should have
been entered®,

527. 1t clearly appears from the Mugonero and Bisesero Indictments, from the Pros-
ecution’s Pre-Trial Brief*® and from the Prosecution’s Closing Brief®®, that the indi-
vidual criminal responsibility of Elizaphan Ntakirutimana and Gérard Ntakirutimana
was founded on Article 6(1) of the Statute of the Tribunal®®. Consequently, the form
of responsibility pleaded by the Prosecution for both Accused embraces “having either
planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of a crime referred to in Article 2 to 4~ of the Statute”"7.

896 Prosecution Appeal Brief, §3.8 citing Trial Judgement, §785.

897 Prosecution Appeal Brief, §3.8 citing Trial Judgement, §§446, 447.

898 Prosecution Appeal Brief, §49 citing Niyitegeka Trial Judgement, §§451, 413.

89 Prosecution Reply, §3.12.

900 Prosecution Reply, §3.13 citing Trial Judgement, §§788-790.

901 1bid., §3.13.

92 1pid., §§3.13, 3.14.

903 1bid., §3.14

904 Prosecution’s Pre-Trial Brief, §§23-39.

95 Prosecution’s Closing Brief, §§1085, 1086, 1088, 1109, 1112.

906 Gérard Ntakirutimana was also prosecuted pursuant to Article 6(3) of the Statute of the Tri-
bunal.

907 Prosecution’s Closing Brief, §1112.
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528. As mentioned earlier, the Trial Chamber acquitted the Accused on the charge
of personal commission of extermination because it was not convinced, on the evi-
dence, that Elizaphan Ntakirutimana personally killed anyone or that Gérard Ntakiru-
timana personally killed more than one victim at Mugonero and more than two vic-
tims at Bisesero. Why the Trial Chamber failed to consider whether the acts of aiding
abetting which supported the conviction for genocide could also form the basis for a
conviction for aiding and abetting the crime of extermination is unclear.

529. One possibility is that the Trial Chamber pronounced these acquittals based
solely on its legal error that an element of the crime of extermination required proof
that the Accused were responsible for the mass killing of precisely “named or
described individuals”. The second possibility is that, when the Trial Chamber stated
that “there is insufficient evidence as to a large number of individuals killed as a
result of the Accused’s actions”, it meant that aiding and abetting the crime of exter-
mination requires that the acts of assistance provided by the Accused to the main per-
petrators effectively resulted in the killing of a large number of people. This inter-
pretation of aiding and abetting would also constitute a legal error.

530. The actus reus for aiding and abetting the crime of extermination is that the
accused carries out acts specifically directed to assist, encourage or lend moral support
to the perpetration of that crime. This support must have a substantial effect upon
the perpetration of the crime. The requisite mens rea is knowledge that the acts per-
formed by the aider and abettor assist the commission of the crime of extermination
committed by the principal. If it is established that the accused provided a weapon
to one principal, knowing that the principal will use that weapon to take part with
others in a mass killing, as part of a widespread and systematic attack against the
civilian population, and if the mass killing in question occurs, the fact that the weapon
procured by the accused “only” killed a limited number of persons is irrelevant to
determining the accused’s responsibility as an aider and abettor of the crime of exter-
mination.

531. The Appeals Chamber will next determine whether the above error invalidates
the verdict. As already stated, the Appeals Chamber has quashed a number of the
Trial Chamber’s factual findings for lack of notice®®. Accordingly, the Appeals
Chamber must determine whether the remaining factual findings are sufficient to sup-
port a finding of criminal responsibility of the Accused for the crime of extermination.

532. With respect to Elizaphan Ntakirutimana, the remaining findings are : one day
in May or June 1994, he transported armed attackers who were chasing Tutsi survi-
vors at Murambi Hill®*?; one day in the middle of May 1994, he brought armed
attackers in the rear hold of his vehicle to Nyarutovu Hill, and the group was search-
ing for Tutsi refugees and chasing them; on this occasion, Elizaphan Ntakirutimana
pointed out the fleeing to the attackers, who then chased these refugees singing
“Exterminate them; look for them everywhere; kill them; and get it over with, in all
the forests”?!%, one day on May or June 1994 Elizaphan Ntakirutimana was seen
arriving at Ku Cyapa in a vehicle followed by two buses of attackers, and he was

908 Supra, section IL.A.1.(b).
909 Trial Judgement, §579.
910 Ibid., §594.
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part of a convoy which included attackers®!!; and sometime between 17 April and
early My 1994, Elizaphan Ntakirutimana was in Murambi within the area of Bisesero,
and he went to a church in Murambi where many Tutsi were seeking refuge and
ordered attackers to destroy the roof of the church®2.

533. These findings are sufficient to sustain the Trial Chamber’s finding of criminal
responsibility on the part of Elizaphan Ntakirutimana for aiding and abetting the crime
of genocide. The Appeals Chamber is satisfied that in carrying out these acts Eliza-
phan Ntakirutimana assisted, encouraged or lent moral support to the perpetration of
genocide by others, and that his acts had a substantial effect upon the perpetration
of that crime, and that he knew that these acts and conduct assisted the commission
of genocide by others.

534. The Appeals Chamber finds that in carrying out these acts of participation
Elizaphan Ntakirutimana knew that the intent of the actual perpetrators was the exter-
mination of the Tutsi refugees and that he was making a substantial contribution to
the acts of mass killing of the Tutsi victims that occurred at Murambi. Accordingly,
the Appeals Chamber holds that these factual findings support the mass killing ele-
ment of the crime of extermination, that Elizaphan Ntakirutimana had the required
mens rea for aiding and abetting extermination and accordingly finds that Elizaphan
Ntakirutimana incurred individual criminal responsibility for aiding and abetting the
extermination of the Tutsi as a crime against humanity.

535. With respect to Gérard Ntakirutimana, the remaining factual findings under the
Bisesero Indictment are his participation in an attack at Gitwe Hill, near Gitwe Pri-
mary School, at the end of April or the beginning of May 1994, where he pursued
and shot at Tutsi refugees®'3; and his participation in an attack at Mubuga Primary
School in June 1994, where he shot at Tutsi refugees®!*. In relation to the Mugonero
Indictment the remaining factual findings are his killing of Charles Ukobizaba by
shooting him in the chest, from a short distance, in Mugonero Hospital courtyard
around midday on 16 April 1994 during an attack at the Mugonero Complex®"; and
his attendance at a meeting with the commander of the Kibuye gendarmerie camp and
Obed Ruzindana in Kibuye town on the afternoon of 15 April 1994 and his procure-
ment of gendarmes and ammunition for the attack on Mugonero Complex on 16 April
1994916,

536. The Appeals Chamber has already determined that the factual findings sup-
porting Gérard Ntakirutimana’s conviction for aiding and abetting genocide consist of
pursuing Tutsi refugees at Gitwe Hill, near Gitwe Primary School, at the end of April
or the beginning of May 1994, and participating in an attack at Mubuga Primary
School in June 1994, where he shot at Tutsi refugees, under the Bisesero Indictment,
and procuring gendarmes and ammunition for the attack on Mugonero Complex on
16 April 1994, under the Mugonero Indictment.

M Ibid., §661.

N2 Ibid., §691.

93 Ibid., §§552-559, 832(iii).
N4 Ibid., §§628, 832(vii).

o5 Ibid., §§384, 791.

916 Ibid., §§186 and 791.
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537. The Appeals Chamber finds that in carrying out these acts Gérard Ntakiruti-
mana knew that the intention of the other participants was the extermination of the
Tutsi refugees and that by his acts and conduct he was making a substantial contri-
bution to the acts of mass killing of the Tutsi victims that occurred at Gitwe Hill,
Mubuga Primary School and at the Mugonero Complex. The Appeals Chamber holds
that these factual findings support the mass killing element of the crime of extermi-
nation, that Gérard Ntakirutimana had the required mens rea for aiding and abetting
extermination, and accordingly finds that Gérard Ntakirutimana incurred individual
criminal responsibility for aiding and abetting the extermination of the Tutsi as a
crime against humanity. The Appeals Chamber is satisfied that Gérard Ntakirutimana
shared the intent to exterminate. However, as pleaded in the Indictment, the actions
of Gérard Ntakirutimana alone do not satisfy the mass scale killing element for the
Appeals Chamber to be able to enter a conviction for extermination®!”.

C. Additional issues raised by the Accused in relation
to the Prosecution fourth ground of appeal

538. Elizaphan and Gérard Ntakirutimana argued that extermination charges are
reserved for persons exercising power and authority or who otherwise had the capac-
ity to be instrumental in the large scale killings®'®. The Accused noted that the Trial
Chamber rejected charges under Article 6(3) of the Statute because it found that
Gérard Ntakirutimana had no effective control over any persons during the applicable
period®'®.

539. The argument put forward by both Elizaphan Ntakirutimana and Gérard
Ntakirutimana stems from an erroneous interpretation of the Vasiljevic Trial Judge-
ment. In that case, Trial Chamber II of ICTY did not consider that the accused had
to be in a position of authority for the crime of extermination®?. The paragraph of
the Vasiljevic Trial Judgement on which they rely is a simple outline of the policy
for the crime of extermination as practised by tribunals after World War II, and has
no impact on the definition of the crime®?!. There was no finding in Vasiljevic that
extermination charges are reserved for persons exercising power and authority or who
otherwise had the capacity to be instrumental in the killings of large numbers. As
Elizaphan Ntakirutimana and Gérard Ntakirutimana have identified no other authority
in support their argument that the crime of extermination should be reserved for this
category of individuals alone, and authorities of this Tribunal and that of the ICTY
have established otherwise, this ground of appeal is dismissed as unfounded.

540. Elizaphan Ntakirutimana and Gérard Ntakirutimana also argue that cumulative
convictions for genocide and extermination based on the same facts are prohibited®?.

N7 Ibid., §524.

918 Response (G. Ntakirutimana), §84 citing Vasiljevic Trial Judgement, §222; Response
(E. Ntakirutimana), p. 16.

919 Trial Judgement, §§819-822.

920 Vasiljevic Trial Judgement, §229.

921 Ibid., §222.

922 Response (G. Ntakirutimana), §86; Response (E. Ntakirutimana), p. 16.
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Gérard Ntakirutimana argues that the Krstic Trial Judgement establishes that when
facts support a conviction for both extermination and genocide, the verdict of geno-
cide should be upheld because it is more specific’?’. Gérard Ntakirutimana further
submits that an extermination conviction, as well as convictions for the murder of
Charles Ukobizaba, Esdras and Nzmwita’s wife, would be impermissibly cumulative
on the basis of the Rutaganda Trial Judgement. Gérard Ntakirutimana argues, there-
fore, that if a conviction for extermination is entered, the murder conviction should
be vacated?*. As the Appeals Chamber has already reversed Gérard Ntakirutimana’s
conviction for the murders of Esdras and Nzamwita’s wife it will only consider the
above argument in relation to the murder of Charles Ukobizaba.

541. In response the Prosecution argues that, in Musema, the Appeals Chamber
found that convictions for both genocide and extermination based on the same con-
duct are permissible®®. Furthermore, the Prosecution argues that Musema overruled
the Krstic Trial Judgement because Musema was rendered later®?°. However, the Pros-
ecution agrees with Gérard Ntakirutimana that an extermination conviction cannot
stand cumulatively with the murder conviction if they emanate from the same events
because murder is subsumed within the crime of extermination.

542. Following the principles established in Celebici, the Appeals Chamber in
Musema held that multiple criminal convictions entered under different statutory pro-
visions but based on the same conduct are permissible only if each statutory provision
involved has a materially distinct element not contained in the other®?’. An element
is materially distinct from another if it requires proof of a fact not required by the
other®?8. Applying this principle, the Musema Appeals Chamber held that the crime
of genocide under Article 2 of the Statute and the crime of extermination under Arti-
cle 3 of the Statute each contained a materially distinct element not required by the
other. The materially distinct element of genocide is the specific intent to destroy, in
whole or in part, a national, ethnical, racial or religious group. The materially distinct
element of extermination, as a crime against humanity, is the requirement that the
crime was committed as part of a widespread or systematic attack against a civilian
population®?®. Upon this basis, the Appeals Chamber held that convictions for geno-
cide and extermination as a crime against humanity, based on the same facts, are per-
missible®3?. This conclusion has recently been confirmed by the ICTY Appeals Cham-
ber in the Krstic case®!. Conviction for murder as a crime against humanity and
conviction for extermination as a crime against humanity, based on the same set of

923 Response (G. Ntakirutimana), §§87-89.

924 Ibid., §96.

925 Prosecution Reply, §3.24, citing The Prosecutor v. Laurent Semanza, Case n° ICTR-97-20-
A, Decision of the Appeals Chamber, 31 May 2000, §92.

926 Prosecution Reply, §3.25.

927 Musema Appeal Judgement, §§358-370.

928 Celebici Appeal Judgement, §412. The standard was clarified in the Kunarac et al. Appeal
Judgement, §168. See also Vasiljevic Appeal Judgement, §§135, 146; Krstic Appeal Judgement,
§218.

929 Musema Appeal Judgement, §366.

930 Musema Appeal Judgement, §370.

931 Krstic Appeal Judgement, §§219-227.
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facts, however, cannot be cumulative®®?. Murder as crime against humanity does not
contain a materially distinct element from extermination as a crime against humanity;
each involves killing within the context of a widespread or systematic attack against
the civilian population, and the only element that distinguishes these offences is the
requirement of the offence of extermination that the killings occur on a mass scale.

VII. PROSECUTION’S FIFTH GROUND OF APPEAL : MURDER
(MURDER AS A CRIME AGAINST HUMANITY)

543. The Accused were charged with the crime of murder as a crime against
humanity under Count 3 of the Mugonero Indictment and Count 4 of the Bisesero
Indictment. The Trial Chamber acquitted Elizaphan Ntakirutimana for these counts®33;
Gérard Ntakirutimana was found guilty of the murders of Charles Ukobizaba, Esdras
and the wife of Nzamwita®**. Count 3 of the Mugonero Indictment alleged the mas-
sacre of civilians during the month of April 1994 in Gishyita commune, Kibuye Pre-
fecture, and Count 4 of the Bisesero Indictment alleged the massacre of civilians dur-
ing the months of April through June 1994 in the area known as Bisesero, in Gishyita
and Gisovu communes, Kibuye Prefecture.

544. The Prosecution contends that the Trial Chamber erred in law in its determi-
nation of the elements required for murder as a crime against humanity as applied to
both the Mugonero Indictment and the Bisesero Indictment. Specifically, it alleges that
the Trial Chamber erred in paragraphs 803 (Mugonero) and 843 (Bisesero) in finding
that one of the elements of the crime of murder (crime against humanity) is that the
perpetrators personally killed the victim(s)®3°. According to the Prosecution, this error
invalidates the Judgement when the Trial Chamber did not find Elizaphan Ntakiruti-
mana and Gérard Ntakirutimana guilty of murder as a crime against humanity for
their participation in the hundreds of killings at the Mugonero Complex and the thou-
sands of killings in Bisesero®*®. The Prosecution requests that the Appeals Chamber
reverse the verdict and enter conviction for Gérard Ntakirutimana and Elizaphan
Ntakirutimana based on Count 3 of the Mugonero Indictment and Count 4 of the Bis-
esero Indictment®¥. This request is submitted, however, in the event that the Appeals
Chamber does not convict Gérard Ntakirutimana and Elizaphan Ntakirutimana of
extermination®38,

545. At the Appeals hearing the Prosecution requested that the Appeals Chamber,
even if it granted the Prosecution’s fourth ground of appeal, clarify the law with
respect to the material element of murder as a crime against humanity by including
a finding in the Judgement that it is not a requirement for responsibility under Article
3(a) of the Statute that the accused personally commits the killing. Having found that

932See Kayishema and Ruzindana Trial Judgement, §§647-650; Rutaganda Trial Judgement,
§422; Musema Trial Judgement, §957; Semanza Trial Judgement, §§500-505.

933 Trial Judgement, §§805, 844.

934 Ibid., §8809-810 and 848-849.

935 Prosecution Amended Notice of Appeal, p. 4.

936 Ibid., pp. 4-5.

%7 Ibid., p. 5.

938 Ibid.
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the Trial Chamber erred in relation to the elements of the crime of extermination, the
Appeals Chamber clarifies the law on the material element of murder as a crime
against humanity.

546. Murder as a crime against humanity under Article 3(a) does not require the
Prosecution to establish that the accused personally committed the killing. Personal
commission is only one of the modes of liability identified under Article 6(1) of the
ICTR Statute. All modes of liability under that Article are applicable to the crimes
defined in Articles 2 to 4 of the Statute. Similarly, an accused can also be convicted
of a crime defined in Articles 2 to 4 of the Statute on the basis of his responsibility
as a superior according to Article 6(3) of the ICTR Statute.

VIII. SENTENCE

547. In Section II.A.1. above, the Appeals Chamber has upheld a number of
Gérard Ntakirutimana’s grounds of appeal that he and Elizaphan Ntakirutimana
were given insufficient notice of the material facts of the Prosecution’s case and
that the Trial Chamber erred in basing a conviction on those material facts. In
Section VI.B and VII., the Appeals Chamber has also upheld the Prosecution’s
appeal in relation to the elements of extermination as a crime against humanity
and confirmed that the mens rea for aiding and abetting genocide is knowledge
of the perpetrator’s genocidal intent. The Appeals Chamber now considers how
those errors impact upon the criminal responsibility and sentences of Elizaphan
Ntakirutimana and Gérard Ntakirutimana. The Appeals Chamber will also assess
the merits of the Prosecution’s sixth ground of appeal against the Trial Chamber’s
determination of the sentence to be applied to Elizaphan Ntakirutimana and
Gérard Ntakirutimana.

A. Prosecution’s sixth ground of appeal

548. Pursuant to Article 23 of the Statute, in determining the terms of imprison-
ment, the Trial Chamber shall have recourse to the general practice regarding prison
sentences in the courts of Rwanda. The Prosecution argues that, although the Trial
Chamber did refer to the relevant Rwandan legislation on sentences practices, it did
so not for the purpose of determining the general sentencing practices in Rwanda, but
rather in support of a principle of gradation discussed in the Trial Judgement. The
Prosecution submits that under the general sentencing practice in Rwanda both Eliza-
phan Ntakirutimana and Gérard Ntakirutimana would have received more severe terms
of imprisonment, namely mandatory life sentences®.

549. 1t is established jurisprudence that the imposition of a sentence is a decision
which falls to the Trial Chamber has considerable discretion when determining a sen-

939 Prosecution Appeal Brief, §§5.4-5.15. Referring to the Rwandan Organic Law n° 8/96 on
the Organisation of Prosecutions for Offices constituting Genocide or Crimes Against Humanity
committed since 1 October 1990 and the Rwandan Penal Code of 18 August 1977.
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tence and the Appeals Chamber will not intervene unless there has been a discernible
error in the exercise of the Trial Chamber’s discretion®40.

550. In its discussion, the Trial Chamber did indeed refer to the principle of gra-
dation of sentences, nothing that harsher penalties may be imposed on individuals who
committed crimes with “especial zeal or sadism” and that the sentences

“consequently stigmatize those crimes at a level that corresponds to their over-
all magnitude and reflects the extent of the suffering inflicted upon the vic-
tims” %41,

It also noted that this principle could be found in the relevant dispositions of the
Rwandan Criminal Code and the practices of Rwandan courts in respect of sentenc-
ing®2. However, it cannot be said, as the Prosecution suggests, that by invoking such
a principle, the Trial Chamber minimised the crimes committed and the conduct of
the conduct of the Accused. Quite the reverse.

551. The Trial Chamber concluded that this principle would allow for imposition of

“the highest sentence if the circumstances of the case, after assessment of any
individual and mitigating factors, are deemed to require it”%%.

The Trial Chamber added that by the same token not all persons convicted of gen-
ocide must be given the highest sentence®**. The Appeals Chamber understands this
to mean that the Trial Chamber could likewise impose a lesser sentence if justified
after an assessment of any individual and mitigating factors. The Trial Chamber was
therefore positing that the appropriate sentence to be applied to the Accused depended
largely on the circumstances of the case, including consideration