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Case History

• Name : MUNYESHYAKA
• First name : Wenceslas
• Date of birth : 30 July 1958, in Ngoma Commune, Butare Préfecture

• Sex : male
• Nationality : Rwandan
• Former Official Function : Priest in-charge of Ste. Famille parish, Rugenge

secteur, Nyarugenge commune
• Date of Indictment’s Confirmation : 22 July 2005
• Counts : genocide, rape as a crime against humanity, extermination as a crime

against humanity and murder as a crime against humanity

• Case referred to French authorities by a decision of the ICTR of the
20th November 2007.
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Le Procureur c. Wenceslas MUNYESHYAKA

Affaire N° ICTR-2005-87

Fiche technique

• Nom : MUNYESHYAKA
• Prénom : Wenceslas
• Date de naissance : 30 juillet 1958, dans la commune de Ngoma, Préfecture

de Butare
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : curé de la paroisse Ste.

Famille de Kigali, secteur de Rugenge, commune de Nyarugenge
• Date de la confirmation de l’acte d’accusation : 22 juillet 2005
• Chefs d’accusation : génocide, viol constitutif de crime contre l’humanité,

extermination constitutif de crime contre l’humanité et assassinat constitutif de
crime contre l’humanité

• Affaire renvoyée aux autorités françaises par décision du TPIR du
20 novembre 2007.
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2546 MUNYESHYAKA

Indictment
20 July 2005 (ICTR-2005-87-I)

(Original : English)

I. The Prosecutor of the United Nations International Criminal Tribunal for Rwanda
(“The Prosecutor”), pursuant to authority stipulated in Article 17 of the statute of the
International Criminal Tribunal for Rwanda (the “statute”) charges :

Father WENCESLAS MUNYESHYAKA

With :
Count 1 – Genocide, pursuant to Articles 2 (3) (a) of the Statute;

Count 2 – Rape as a Crime against Humanity, pursuant to Article 3 (g) of the
Statute ;

Count 3 – Extermination as a Crime against Humanity, pursuant to Article 3 (b) of
the Statute; and

Count 4 – Murder as a Crime against Humanity, pursuant to Article 3 (a) of the
Statute.

II. The Accused

1. Father Wenceslas Munyeshyaka was born on 30 July 1958 to Félicité Mukaru-
kara a Tutsi and Gabriel Ngiruwonsanga, a Hutu, in Ngoma commune, Butare
préfecture.

2. The accused, Father Wenceslas Munyeshyaka :
(a) studied at the Senior Seminary in Nyakibanda secteur, Gishamvu commune, Butare

Préfecture, in the 1980s.
(b) was ordained a catholic priest and appointed Vicar of Ste. Famille parish, Kigali

city in 1992.
(c) as stationed at the Ste. Famille parish in Rugenge secteur, Nyarugenge commune,

Kigali-ville préfecture, Kigali city from 1992 to 5 July 1994, when he fled to
Rwanda;

(d) was the priest in-charge of Ste. Famille parish in Kigali city from 10 April 1994
to 5 July 1994;

(e) assumed control over Centre d’éducation de Langues Africaines [CELA] and
St. Paul Pastoral Centre from 10 April 1994, in Rugenge secteur, both of which
were institutions of the Catholic Church under the ste. Famille administrative
structure in Kigali City;

(f) was armed with a pistol and wore a flack jacket during May, June and July 1994
in Ste. Famille parish, in CELA and in St. Paul Pastoral Centre in Kigali city.
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Acte d’accusation
18 juin 2007 (ICTR-2005-87-I)

(Original : Anglais)

I. Le Procureur du Tribunal pénal international pour le Rwanda, en vertu des pou-
voirs que lui confère l’article 17 du Statut du Tribunal pénal international pour la
Rwanda (le «Statut»), accuse :

Le père WENCESLAS MUNYESHYAKA

des crimes suivants :
I. génocide, en application du paragraphe 3 (a) de l’article 2 du Statut (premier chef

d’accusation);
II. viol constitutif de crime contre l’humanité, en application de l’article 3 (g) du Sta-

tut (deuxième chef d’accusation);
III. extermination constitutive de crime contre l’humanité, en application de l’article

3 (b) du Statut (troisième chef d’accusation);
IV. assassinat constitutif de crime contre l’humanité, en application de l’article 3 (a)

du Statut (quatrième chef d’accusation).

II. L’accusé

1. Fils de Félicité Mukarukaka (Tutsie) et de Gabriel Ngiruwonsanga (Hutu), le père
Wenceslas Munyeshyaka est né le 30 juillet 1958 dans la commune de Ngoma (pré-
fecture de Butare).

2. Le père Wenceslas Munyeshyaka, l’accusé :
a) a fait ses études au Grand séminaire du secteur de Nyakibanda, dans la commune

de Gishamvu en préfecture de Butare, dans les années 80;
b) a été ordonné prêtre catholique et nommé vicaire de la paroisse Sainte-Famille de

Kigali en 1992;
c) a servi à la paroisse Sainte-Famille du secteur de Rugenge dans la commune de

Nyarugenge en préfecture de Kigali-ville à Kigali de 1992 au 5 juillet 1994, date
de sa fuite au Rwanda;

d) a été curé de la paroisse Sainte-Famille de Kigali du 10 avril au 5 juillet 1994;

e) a été responsable, à compter du 10 avril 1994, du Centre d’éducation de langues
africaines (CELA), et du centre pastoral Saint-Paul du secteur de Rugenge, deux
établissements de l’Eglise catholique relavant de la paroisse Sainte-Famille de
Kigali sur le plan administratif;

f) était armé d’un pistolet et portait un gilet pare-balles en mai, juin et juillet 1994
à la paroisse Sainte-Famille, au CELA et au centre pastoral Saint-Paul de Kigali.
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3. By virtue of his position, calling and authority in the Church Father Wenceslas
Munyeshyaka was responsible for the security and well-being of refugees seeking
refuge in Ste. Famille Parish, CELA and St. Paul Pastoral Centre in Kigali city from
8 April 1994 to 5 July 1994. Father Wenceslas Munyeshyaka used his position and
authority to commit crimes alleged in this indictment.

4. Father Wenceslas Munyeshyaka derived power from his association with government,
military and political leaders, such as Kigali-ville préfet Col. Tharcisse Renzaho,
Rugenge secteur counselor Odette Nyirabagenzi, school inspector Angeline Mukandutiye,
Rwandan Army military officer Col. Ysuf Munyakazi and other members of the
Rwandan Army, gendarmes, presidential guards and Interahamwe militiamen in Ste.
Famille parish, CELA and St. Paul Pastoral centre in Kigali City from 8 april 1994
to 5 July 1994. Father Wenceslas Munyeshyaka used this power to commit the crimes
alleged in this indictment.

III. Charges and Concise Statement of Facts

5. At all times referred to in this indictment there existed in Rwanda a minority
ethnic or racial group known as Tutsis, officially identified as such by the govern-
ment. The majority of the population was comprised of an ethnic or racial group
known as Hutus, also officially identified as such by the government.

6. During 1994, in particular between 6 April 1994 and 5 July 1994, throughout
Rwanda, soldiers, Interahamwe militiamen and armed civilians targeted and attacked
Tutsi on the basis that they were Tutsi, with the intent to kill or cause serious harm
to them as such and to destroy the Tutsi population in Rwanda in whole or in part.
Hundreds of thousands of civilian Tutsis were killed.

COUNT I : GENOCIDE

The Prosecutor charges Father Wenceslas Munyeshyaka with Genocide, a crime
stipulated in Article 2 (3) (a) of the Statute, in that between 6 April 1994 and 2
August 1994, throughout Rwanda, Father Wenceslas Munyeshyaka was responsible for
killing, causing serious bodily and mental harm, or deliberately inflicting on Tutsi
civilians conditions of life calculated to bring about their physical destruction, with
the intent to destroy in whole or in part, a racial or ethnic group, as such, as outlined
in paragraphs 7 through 32 of this indictment.
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3. En raison de son poste, de sa vocation et de son autorité dans l’Eglise, le père
Wenceslas Munyeshyaka était chargé de la sécurité et du bien-être des personnes qui
s’étaient réfugiées à la paroisse Sainte-Famille, au CELA et au centre pastoral Saint-
Paul de Kigali du 8 avril au 5 juillet 1994. Le père Wenceslas Munyeshyaka a usé
de son poste et de son autorité pour commettre les crimes mentionnés dans le présent
acte d’accusation.

4. Le père Wenceslas Munyeshyaka tirait son pouvoir des rapports qu’il a entretenus
avec les autorités administratives, les responsables militaires, et les chefs politiques
tels que le colonel Tharcisse Renzaho, préfet de Kigali-ville, Odette Nyirabagenzi,
conseillère du secteur de Rugenge, Angeline Mukandutiye, inspectrice de l’enseigne-
ment, et le colonel Yusuf Munyakazi, officier de l’armée rwandaise, ainsi que d’autres
membres de l’armée rwandaise, des gendarmes, des gardes présidentiels et des mili-
ciens Interahamwe, à la paroisse Sainte-Famille, au CELA et au centre pastoral Saint-
Paul de Kigali du 8 avril au 5 juillet 1994. Le père Wenceslas Munyeshyaka a usé
de ce pouvoir pour commettre les crimes mentionnés dans le présent acte d’accusa-
tion.

III. Accusations et exposé succinct des faits

5. A l’époque de tous les faits visés dans le présent acte d’accusation, il existait
au Rwanda un groupe racial ou ethnique minoritaire appelé le groupe tutsi et offi-
ciellement considéré comme tel par les pouvoirs publics rwandais. La majorité de la
population appartenait à un autre groupe racial ou ethnique appelé le groupe hutu qui
était lui aussi officiellement considéré comme tel par les pouvoirs publics.

6. En 1994, en particulier entre le 6 avril et le 5 juillet, sur l’ensemble du territoire
rwandais, des militaires, des miliciens Interahamwe et des civils armés ont pris des
Tutsis pour cible et les ont attaqués parce qu’ils étaient tutsis, dans l’intention de les
tuer ou de porter gravement atteinte à leur intégrité comme tels et de détruire la popu-
lation tutsie du Rwanda en tout ou en partie. Des centaines de milliers de civils tutsis
ont été tués.

PREMIER CHEF D’ACCUSATION : GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse le père Wen-
ceslas Munyeshyaka de génocide, crime prévu au paragraphe 3 (a) de l’article 2 du
Statut, en ce qu’entre le 6 avril et le 2 août 1994, sur l’ensemble du territoire rwan-
dais, le père Wenceslas Munyeshyaka,s’est rendu responsable du meurtre de civils tut-
sis, d’atteintes graves à leur intégrité physique ou mentale ou de leur soumission
intentionnelle à des conditions d’existence devant entraîner la destruction physique de
leur groupe, actes commis dans l’intention de détruire en tout ou en partie un groupe
racial ou ethnique comme tel, ainsi qu’il est exposé aux paragraphes 7 à 32 du présent
acte d’accusation.
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Concise Statement of Facts for Count 1

Individual Criminal Responsibility

7. Pursuant to Article 6 (1) of the Statute, the accused, Father Wenceslas
Munyeshyaka, is individually responsible for the crime of Genocide because he
planned, instigated, committed or otherwise aided and abetted others in planning,
preparation or execution of the crime by virtue of his position as described in
paragraphs 2 through 4 of this indictment. In addition, the accused willfully and
knowingly participated in a joint criminal enterprise whose object, purpose, and
foreseeable outcome was the destruction of the Tutsi racial or ethnic group in Ste.
Famille parish, CELA and St. Paul Pastoral Centre, located in Rugenge secteur,
Nyarugenge commune, Kigali-ville Préfecture in Kigali city, Rwanda. To fulfill this
criminal purpose, the accused acted with government, political and military leaders
including Kigali-ville préfet Col. Tharcisse Renzaho, Rugenge secteur counselor
Odette Nyirabagenzi, school inspector Angeline Mukandutiye, Rwandan army
military officer Lt. Col. Laurent Munyakazi and other members of the Rwandan
army, gendarmes, presidential guards and Interahamwe militiamen and other
unknown participants, all such actions being taken either directly or through others,
for at least the period of 6 April 1994 through 2 August 1994. The particulars that
give rise to his individual criminal responsibility are set forth in paragraphs 8
through 32 of this indictment.

8. On divers days between 8 April and 30 June 1994, in the course of his tour of
Tutsi and Hutu refugees in Ste. Famille parish, St. Paul Pastoral centre and CELA
premises in Kigali city, Father Wenceslas Munyeshyaka referred to Tutsi refugees as
“Inyenzi” before Hutu refugees and members of the Interahamwe, implying that they
were enemies of the government.

9. On divers days between 8 April and the first week of July 1994 at Ste. Famille
Parish, Ste. Paul church and CELA Kigali city Father Wenceslas Munyeshyaka par-
ticipated in meetings to plan killings and abductions of Tutsi civilians with Colonel
Tharcisse Renzaho, Odette Nyirabagenzi, Angeline Mukandutiye, Lt. Colonel Laurent
Munyakazi, other soldiers and Interahamwe at Ste. Famille parish, St. Paul pastoral
centre and CELA Kigali city, following which, Tutsi civilians seeking refuge in the
aforesaid premises were killed in the aforesaid premises or abducted and killed out-
side the church premises in furtherance of a joint criminal enterprise of which Father
Wenceslas Munyeshyaka was a co-perpetrator. The attack and killing were a foresee-
able and natural consequence of the joint criminal enterprise.

10. Between 18 and 21 July 1994 Father Wenceslas Munyeshyaka held a discussion
at the Bukavu procure, Congo in which he justified the handing over of Tutsis to
Interahamwe, which he referred to as “Inyenzi”, and the deprivation of food that
occurred at Ste. Famille parish in Kigali city during his stay there in April, May and
June 1994.

11. On or around 2 August 1994, in Goma, Congo, Father Wenceslas Munyeshyaka
and twenty eight over Hutu Rwandan Catholic Priests sent a letter to Pope John Paul
II in which they explained the killings of members of the Tutsi ethnic group that
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Exposé succinct des faits relatifs au premier chef d’accusation

Responsabilité pénale individuelle

7. En application du paragraphe 1 de l’article 6 du Statut, le père Wenceslas
Munyeshyaka est individuellement responsable du crime de génocide pour avoir pla-
nifié, incité à commettre, commis ou de toute autre manière aidé et encouragé des
gens à planifier, préparer ou exécuter ce crime à la faveur de sa situation décrite aux
paragraphes 2 à 4 du présent acte d’accusation. En outre, il a participé sciemment et
délibérément à une entreprise criminelle commune dont l’objet, le but et la consé-
quence prévisible étaient la destruction du groupe racial ou ethnique tutsi à la paroisse
Sainte-Famille, au CELA, et au centre pastoral Saint-Paul sis à Rugenge, secteur de
la commune de Nyarugenge dans la préfecture rwandaise de Kigali-ville. Pour
atteindre ce but criminel, l’accusé a agi de concert avec des autorités administratives,
des chefs politiques et des responsables militaires tels que le colonel Tharcisse Ren-
zaho, préfet de Kigali-ville, Odette Nyirabagenzi, conseillère du secteur de Rugenge,
Angeline Mukandutiye, inspectrice de l’enseignement, et le lieutenant-colonel Laurent
Munyakazi, officier de l’armée rwandaise, ainsi que d’autres membres de l’armée
rwandaise, des gendarmes, des garde présidentiels, des miliciens Interahamwe et
d’autres personnes inconnues, soit directement, soit par personnes interposées, pendant
au moins la période allant du 6 avril au 2 août 1994. Les faits détaillés qui donnent
lieu à sa responsabilité pénale individuelle sont exposés aux paragraphes 8 à 32 du
présent acte d’accusation.

8. A diverses dates entre le 8 avril et le 30 juin 1994, lorqu’il est allé voir les Tut-
sis et les Hutus réfugiés à la paroisse Sainte-Famille, au centre pastoral Saint-Paul et
au CELA de Kigali, le père Wenceslas Munyeshyaka a qualifié les réfugiés tutsis
d’«Inyenzi» en présence des réfugiés hutus et des Interahamwe. Il voulait ainsi dire
que les réfugiés tutsis étaient des ennemis du Gouvernement rwandais.

9. A diverses dates entre le 8 avril et la première semaine de juillet 1994, à la
paroisse Sainte-Famille, à l’Eglise Saint-Paul et au CELA de Kigali, le père Wences-
las Munyeshyaka a participé à des réunions tenues pour organiser les massacres et
les enlèvements de civils tutsis avec le colonel Tharcisse Renzaho, Odette Nyiraba-
genzi, Angeline Mukandutiye, le lieutenant-colonel Laurent Munyakazi, d’autres mili-
taires et des Interahamwe. Par la suite, des civils tutsis réfugiés à la paroisse Sainte-
Famille, à l’Eglise Saint-Paul et au CELA de Kigali y ont été tués ou ont été enlevés
et tués à l’extérieur en exécution d’une entreprise criminelle commune à laquelle le
père Wenceslas Munyeshyaka était partie. L’attaque et les meurtres étaient les consé-
quences naturelles et prévisibles de la réalisation de l’objet de cette entreprise crimi-
nelle commune et le père Wenceslas Munyeshyaka savait qu’ils étaient des consé-
quences naturelles et prévisibles de celle-ci.

10. Entre le 18 et le 21 juillet 1994, lors d’un échange de vues qu’il a présidé à
la procure du Bukavu (Congo), le père Wenceslas Munyeshyaka a justifié la remise
de Tutsis aux Interahamwe, dont il parlait comme étant des «Inyenzi» et la privation
de nourriture qui a eu lieu à la paroisse Sainte-Famille de Kigali pendant son séjour
en avril, mai et juin 1994.

11. Le 2 août 1994 ou vers cette date, à Goma (Congo), le père Wenceslas Munyeshyaka
et 28 autres prêtres catholiques rwandais d’origine hutue ont envoyé au pape Jean-
Paul II une lettre dans laquelle ils expliquaient les meurtres de membres du groupe
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occurred during April, May and June 1994, in Rwanda on the grounds that they were
provoked by the RPF’s actions.

Events at Ste. Famille parish, Kigali city

12. On divers days between 8 April and 30 June 1994 in Ste. Famille parish, Kigali
city Father Wenceslas Munyeshyaka aided and abetted Odette Nyirabagenzi, Angeline
Mukandutiye and members of the Interahamwe to search for and identify particular
Tutsi civilians who had sought refuge at Ste. Famille parish knowing that they were
targeted for killing. Father Wenceslas Munyeshyaka identified several Tutsi civilians
who were abducted and killed in furtherance of a joint criminal enterprise of which
Father Wenceslas Munyeshyaka was a co-perpetrator. The attack and killing was a
natural and foreseeable consequence of the execution of the object of the joint
criminal enterprise and Father Wenceslas Munyeshyaka was aware that the attack and
killing were a foreseeable and natural consequence of the joint criminal enterprise.

13. On or about 13 April 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic
group, as such, killed an eighteen-year-old Tutsi girl daughter of Rwanga Rose by
shooting her to death.

14. On or about 13 April 1994 in the Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic
group, as such, killed a twenty-year-old Tutsi boy, son of Rwanga Rose by shooting
him to death.

15. On or about 13 April 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic
group, as such, killed a twenty-two-year-old Tutsi girl daughter of Rwanga Rose by
shooting her to death.

16. On or about 21 April 1994 Father Wenceslas Munyeshyaka aided and abetted
and Interahamwe to rape HH a Tutsi civilian girl in the Presbyterian rooms at Ste.
Famille parish, in Kigali city with the intent to destroy, in whole or in part, the Tutsi
ethnic group, as such.

17. On or about 21 April 1994 Father Wenceslas Munyeshyaka aided and abetted
and Interahamwe to rape BFY a Tutsi civilian girl in the Presbyterian rooms at Ste.
Famille parish, in Kigali city with the intent to destroy, in whole or in part, the Tutsi
ethnic group, as such.

18. On or about 21 April 1994 Father Wenceslas Munyeshyaka committed rape
on GG a Tutsi civilian girl, in the Presbyterian rooms at Ste. Famille parish, in
Kigali city with the intent to destroy, in whole or in part, the Tutsi ethnic group,
as such.

19. Between late May and late June 1994 the government of Rwanda, the RPF and
UNAMIR arranged to evacuate refugees seeking refuge at Ste. Famille parish, St. Paul
pastoral centre and CELA Kigali city to Government or RPF controlled zones. However,
on several occasion between these dates, killings of Tutsi refugees from these locations
occurred. Father Wenceslas Munyeshyaka aided and abetted the killing of Tutsi
civilians in that the Tusis were identified and taken away by the Interahamwe in the
presence of Father Wenceslas Munyeshyaka and with the knowledge that these
individuals were marked for killing.
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ethnique tutsi perpétrés en avril, mai et juin 1994 au Rwanda, aux motifs qu’ils
avaient été provoqués par les actions du FPR.

Faits survenus à la paroisse Sainte-Famille de Kigali

12. A diverses dates entre le 8 avril et le 30 juin 1994, à la paroisse Sainte-Famille
de Kigali, le père Wenceslas Munyeshyaka a aidé et encouragé Odette Nyirabagenzi,
Angeline Mukandutiye et des Interahamwe à rechercher et à identifier certains civils
tutsis qui y avaient trouvé refuge, tout en sachant que ceux-ci étaient inscrits sur la
liste des personnes à tuer. Il a désigné plusieurs civils tutsis qui ont été enlevés et
tués en exécution d’une entreprise criminelle commune à laquelle il était partie.
L’attaque et les meurtres étaient des conséquences naturelles et prévisibles de la réa-
lisation de l’objet de cette entreprise criminelle commune et le père Wenceslas
Munyeshyaka savait qu’ils étaient des conséquences naturelles et prévisibles de celle-
ci.

13. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka, dans l’intention de détruire en
tout ou en partie le groupe ethnique tutsi comme tel, a abattu une jeune Tutsie âgée
de 18 ans qui était la fille de Rose Rwanga.

14. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka, dans l’intention de détruire en
tout ou en partie le groupe ethnique tutsi comme tel, a abattu un jeune Tutsi âgé de
18 ans qui était le fils de Rose Rwanga.

15. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka, dans l’intention de détruire en
tout ou en partie le groupe ethnique tutsi comme tel, a abattu une jeune Tutsie âgée
de 22 ans qui était la fille de Rose Rwanga.

16. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka, au pres-
bytère de la paroisse Sainte-Famille de Kigali, dans l’intention de détruire en tout ou
en partie le groupe ethnique tutsi comme tel, a aidé et encouragé un Interahamwe à
violer une jeune civile tutsie connue sous le pseudonyme de HH.

17. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka, au pres-
bytère de la paroisse Sainte-Famille de Kigali, dans l’intention de détruire en tout ou
en partie le groupe ethnique tutsi comme tel, a aidé et encouragé un Interahamwe à
violer une jeune civile tutsie connue sous le pseudonyme de BFY.

18. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka, au pres-
bytère de la paroisse Sainte-Famille de Kigali, dans l’intention de détruire en tout ou
en partie le groupe ethnique tutsi comme tel, a violé une jeune civile tutsie connue
sous le pseudonyme de GG.

19. Entre fin mai et fin juin 1994, le Gouvernement rwandais, le FPR et la
MINUAR se sont organisés pour évacuer les personnes réfugiées à la paroisse Sainte-
Famille, au centre pastoral Saint-Paul et au CELA de Kigali et les mettre à l’abri dans
les zones contrôlées par le Gouvernement ou le FPR. Or, à plusieurs occasions entre
ces dates, des meurtres de Tutsis réfugiés en ces endroits ont eu lieu. Le père Wen-
ceslas Munyeshyaka a aidé et a encouragé à tuer des civils tutsis dans la mesure où
ceux-ci ont été identifiés et emmenés par les Interahamwe, en sa présence, tout en
sachant qu’ils étaient voués à la mort.
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20. On or around 17 June 1994, Father Wenceslas Munyeshyaka aided and abetted
the Interahamwe, Colonel Tharcisse Renzaho and Odette Nyirabagenzi in the killing
of Tutsis that occurred at Ste. Famille parish Kigali city, which resulted in the deaths
of several Tutsi civilians, including Alphonse Ruzigana.

21. On divers days between 8 April and 30 June 1994 at Ste. Famille parish, Father
Wenceslas Munyeshyaka planned to commit and did commit rape on Tutsi women
with intent to destroy, in whole or in part, a racial or ethnic group, as such. At the
same time he aided and abetted Interahamwe militia to commit rape on Tutsi women
with intent to destroy, in whole or in part, the Tutsi ethnic group, as such.

22. In mid-June 1994, Father Wenceslas Munyeshyaka committed rape on BB a
Tutsi civilian girl in the Presbyterian rooms at Ste. Famille parish in Kigali city with
intent to destroy, in whole or in part, the Tutsi ethnic group, as such.

23. In mid-June 1994 Father Wenceslas Munyeshyaka committed rape on EE a
Tutsi civilian girl in the Presbyterian rooms at Ste. Famille parish in Kigali city with
intent to destroy, in whole or in part, the Tutsi ethnic group, as such.

24. Following the massacre of Tutsi civilians on or around 17 June 1994 in Ste.
Famille parish Kigali city Father Wenceslas Munyeshyaka instructed survivors of the
said massacre to conceal the corpses from the eyes of International reporters and
UNAMIR in order to deceive the international community that all was well at Ste.
Famille church.

25. On or around 17 June 1994 at Ste. Famille parish in Kigali City Father Wenceslas
Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic group as
such, instigated an Interahamwe to kill a Tutsi girl named Hyacinthe Rwanga alias
bébé.

26. In late June 1994 Father Wenceslas Munyeshyaka committed rape on FF a Tutsi
civilian girl in the Presbyerian rooms at Ste. Famille parish in Kigali city with intent
to destroy, in whole or in part, the Tutsi ethnic group, as such.

Events at St. Paul Pastoral Centre, Kigali city

27. On or around 24 April 1994 at the St. Paul pastoral Centre in Kigali city Father
Wenceslas Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic
group, as such, aided and abetted Interahamwe including Leonard Bagabo, to abduct
seven Tutsi civilians, including Emmanuel Rukundo, a journalist, Rutsinduka Aresterique
a construction engineer and Mazimpaka a student knowing that the said persons
would be killed. The said persons were taken to Rugenge secteur office where they
were killed in furtherance of a joint criminal enterprise of which Father Wenceslas
Munyeshyaka was a co-perpetrator. The identification of the seven Tutsi civilians, the
subsequent abduction, attack and killing were a natural and foreseeable consequence
of the execution of the object of the joint criminal enterprise and Father Wenceslas
Munyeshyaka was aware that the attack and killing were a foreseeable and natural
consequence of the joint criminal enterprise.
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20. Le 17 juin 1994 ou vers cette date, le père Wenceslas Munyeshyaka a aidé et
encouragé les Interahamwe, le colonel Tharcisse Renzaho et Odette Nyirabagenzi dans
le massacre qui a eu lieu à la paroisse Sainte-Famille de Kigali et qui a abouti à la
mort de plusieurs civils tutsis, dont Alphonse Ruzigana.

21. A diverses dates entre le 8 avril et le 30 juin, à la paroisse Sainte-Famille, le
père Wenceslas Munyeshyaka a formé le dessein de violer des femmes tutsies et en
a effectivement violées, dans l’intention de détruire en tout ou en partie un groupe
racial ou ethnique comme tel. En outre, il a aidé et encouragé des miliciens Intera-
hamwe à violer des femmes tutsies, dans l’intention de détruire en tout ou en partie
un groupe racial ou ethnique comme tel.

22. A la mi-juin 1994, le père Wenceslas Munyeshyaka, au presbytère de la paroisse
Sainte-Famille de Kigali, dans l’intention de détruire en tout ou en partie un groupe
racial ou ethnique comme tel, a violé une jeune civile tutsie connue sous le pseudo-
nyme de BB.

23. A la mi-juin 1994, le père Wenceslas Munyeshyaka, au presbytère de la paroisse
Sainte-Famille de Kigali, dans l’intention de détruire en tout ou en partie un groupe
racial ou ethnique comme tel, a violé une jeune civile tutsie connue sous le pseudo-
nyme de EE.

24. Après le massacre de civils tutsis commis à la paroisse Sainte-Famille de Kigali
le 17 juin 1994 ou vers cette date, le père Wenceslas Munyeshyaka a ordonné aux
rescapés de cacher les cadavres aux journalistes des médias étrangers et à la
MINUAR pour faire croire à la communauté internationale que tout y allait bien.

25. Le 17 juin 1994 ou vers cette date, à la paroisse Sainte-Famille de Kigali, le
père Wenceslas Munyeshyaka a incité, dans l’intention de détruire en tout ou en partie
le groupe ethnique tutsi comme tel, un Interahamwe à tuer une fille tutsie dénommée
Hyacinthe Rwanga, alias bébé.

26. A la fin de juin 1994, le père Wenceslas Munyeshyaka, au presbytère de la
paroisse Sainte-Famille de Kigali, dans l’intention de détruire en tout ou en partie le
groupe ethnique tutsi comme tel, a violé une jeune civile tutsie sous le pseudonyme
de FF.

Faits survenus au centre pastoral Saint-Paul de Kigali

27. Le 24 avril 1994 ou vers cette date, au centre pastoral Saint-Paul de Kigali, le
père Wenceslas Munyeshyaka, dans l’intention de détruire en tout ou en partie le
groupe ethnique tutsi comme tel, a aidé et encouragé des Interahamwe, dont Léonard
Bagabo, à enlever sept civils tutsis, parmi lesquels Emmanuel Rukondo, journaliste,
Arestérique Rutsinduka, ingénieur de bâtiment et des travaux publics, et Mazimpaka,
étudiant, tout en sachant que ces personnes seraient tuées. Ces personnes ont été
conduites au bureau du secteur de Rugenge où elles ont été tuées en exécution d’une
entreprise criminelle commune à laquelle le père Wenceslas Munyeshyaka était partie.
La désignation des sept civils tutsis, l’enlèvement, l’agression dont ils ont été victimes
par la suite et leur meurtre étaient des conséquences naturelles et prévisibles de la
réalisation de l’objet de cette entreprise criminelle commune, et le père Wenceslas
Munyeshyaka savait qu’ils étaient des conséquences naturelles et prévisibles de celle-
ci.
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28. On or around 14 June 1994 at the St. Paul pastoral Centre in Kigali city Father
Wenceslas Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic
group, as such, aided and abetted soldiers Interahamwe to search for and identify
particular Tutsi civilians who had sought refuge at St. Paul pastoral centre Kigali city,
knowing that they were targeted for killing. In the course of the search sixty Tutsi
civilians including Antoine Marie, Zacharia Gasarabwa a.k.a. Gasindi, Charles Rutsit-
si, Emmanuel Nyarwaya, Diogène Rugaduka, Twaha Sebajura and André Kameya,
who were identified by Father Wenceslas Munyeshyaka, were abducted by the assailants
and killed in furtherance of a joint criminal enterprise of which Father Wenceslas
Munyeshyaka was a co-perpetrator. The killing was a natural and foreseeable
consequence of the execution of the object of the joint criminal enterprise and Father
Wenceslas Munyeshyaka was aware that the killing was a foreseeable and natural
consequence of the joint criminal enterprise.

Events at CELA, Kihali city

29. On a day between 8 and 20 April 1994, at CELA in Kigali city Father Wenceslas
Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic group, as
such, aided and abetted Colonel Tharcisse Renzaho, Interahamwe militiamen and
soldiers to identify and abduct about 40 Tutsi men and boys knowing that they were
going to be killed. The said Tutsi men were loaded in buses and, vans and were taken
away and killed in furtherance of a joint criminal enterprise of which Father Wenceslas
Munyeshyaka was a co-perpetrator. The killing was a natural and foreseeable conse-
quence of the execution of the object of the joint criminal enterprise and Father
Wenceslas Munyeshyaka was aware that the killing was a foreseeable and natural
consequence of the joint criminal enterprise.

30. On or around 22 April 1994, Father Wenceslas Munyeshyaka with intent to
destroy, in whole or in part, the Tutsi ethnic group, as such, aided and abetted Colonel
Tharcisse Renzaho, Odette Nyirabagenzi, Angeline Mukandutiye, Interahamwe, com-
munal policemen, soldiers and gendarmes to launch an attack on Tutsi civilians seeking
refuge at CELA Kigali city. In the course of the said attack several Tutsi civilians
were killed on the spot while others were loaded in vans and buses and taken to
Bwahilimba cellule Rugenge secteur where many of them were killed in furtherance
of a joint criminal enterprise of which Father Wenceslas Munyeshyaka was a co-
perpetrator. The attack and killing were a natural and foreseeable consequence of the
execution of the object of the joint criminal enterprise and Father Wenceslas
Munyeshyaka was aware that the attack and killing were a foreseeable and natural
consequence of the joint criminal enterprise.

31. Around the period 18 and 20 April 1994 members of the Interahamwe, soldiers
and other co-perpetrators of Father Wenceslas Munyeshyaka, with intent to destroy,
in whole in part, the Tutsi ethnic group, as such, attacked Tutsi civilians seeking
refuge in CELA Kigali city premises. In the course of the attack several Tutsi civil-
ians were killed, while others were taken to Muhima gendarmerie station where they
were handed overt to militiamen who killed some of them to a toll station en route
to Rugenge secteur office in Kigali city in furtherance of a joint criminal enterprise
of which Father Wenceslas Munyeshyaka was a co-perpetrator. The attack and killing
were a natural and foreseeable consequence of the execution of the object of the
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28. Le 14 juin 1994 ou vers cette date, le père Wenceslas Munyeshyaka, dans
l’intention de détruire en tout ou en partie le groupe ethnique tutsi comme tel, a aidé
et encouragé des militaires et des Interahamwe à rechercher et à identifier certains
civils tutsis qui avaient trouvé refuge au centre pastoral Saint-Paul de Kigali, tout en
sachant que ceux-ci étaient inscrits sur la liste des personnes à tuer. A cette occasion,
60 civils tutsis, dont Antoine Marie, Zacharia Gasarabwa alias Gasindi, Charles
Rutsitsi, Emmanuel Nyarwaya, Diogène Rugaduka, Twaha Sebajura et André Kameya,
qui avaient été identifiés par le père Wenceslas Munyeshyaka, ont été enlevés par les
assaillants et tués en exécution d’une entreprise criminelle commune à laquelle le père
Wenceslas Munyeshyaka était partie. Ces meurtres étaient les conséquences naturelles
et prévisibles de la réalisation de l’objet de l’entreprise criminelle commune en question,
et le père Wenceslas Munyeshyaka savait qu’ils étaient les conséquences naturelles et
prévisibles de celle-ci.

Faits survenus au CELA de Kigali

29. Un jour entre le 8 et le 20 avril 1994, au CELA de Kigali, le père Wenceslas
Munyeshyaka, dans l’intention de détruire en tout ou en partie le groupe ethnique tutsi
comme tel, a aidé et encouragé le colonel Tharcisse Renzaho, des Interahamwe, des
militaires à identifier et enlever environ 40 hommes et garçons tutsis, tout en sachant
qu’ils seraient tués. Ces Tutsis ont été emmenés à bord d’autobus et de camionnettes
et tués en exécution d’une entreprise criminelle commune à laquelle le père Wenceslas
Munyeshyaka était partie. Ces meurtres étaient les conséquences naturelles et prévi-
sibles de la réalisation de l’objet de l’entreprise criminelle commune en question, et
le père Wenceslas Munyeshyaka savait qu’ils étaient des conséquences naturelles et
prévisibles de celle-ci.

30. Le 22 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka, dans
l’intention de détruire en tout ou en partie le groupe ethnique tutsi comme tel, a aidé
et encouragé le colonel Tharcisse Renzaho, Odette Nyirabagenzi, Angeline Mukan-
dutiye, des Interahamwe, des agents de la police communale, des militaires et des
gendarmes à lancer une attaque contre les civils tutsis ayant trouvé refuge au CELA
de Kigali. Au cours de cette attaque, plusieurs civils tutsis ayant été tués, tandis que
d’autres ont été entassés dans des camionnettes et des autobus et conduits dans la cel-
lule de Bwahilimba (secteur de Rugenge) où plusieurs d’entre eux ont été tués en exé-
cution d’une entreprise criminelle commune à laquelle le père Wenceslas Munyeshya-
ka était partie. L’attaque et les meurtres étaient des conséquences naturelles et
prévisibles de la réalisation de l’objet de cette entreprise commune, et le père Wen-
ceslas Munyeshyaka savait qu’ils étaient des conséquences naturelles et prévisibles de
celle-ci.

31. Vers la période allant du 18 au 20 avril 1994, des Interahamwe, des militaires
et d’autres acolytes du père Wenceslas Munyeshyaka, dans l’intention de détruire en
tout ou en partie le groupe ethnique tutsi comme tel, ont attaqué les civils tutsis ayant
trouvé refuge au CELA de Kigali. Au cours de cette attaque, plusieurs civils tutsis
ont été tués, tandis que d’autres ont été conduits au poste de gendarmerie de Muhima
où ils ont été remis aux miliciens qui en ont tué certains près d’un péage établi sur
la route menant au bureau de secteur de Rugenge dans la ville de Kigali, en exécution
d’une entreprise criminelle commune à laquelle le père Wenceslas Munyeshyaka était
partie. L’attaque et les meurtres étaient des conséquences naturelles et prévisibles de
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joint criminal enterprise and Father Wenceslas Munyeshyaka was aware that the
attack and killing were a foreseeable and natural consequence of the joint criminal
enterprise.

32. On or around 22 April 1994 at the CELA in Kigali city Father Wenceslas
Munyeshyaka with intent to destroy, in whole or in part, the Tutsi ethnic group, as
such, instigated an Interahamwe to kill Christophe Safari, a young Tutsi man.

COUNT II :
RAPE AS A CRIME AGAINST HUMANITY

The Prosecutor charges Father Wenceslas Munyeshyaka with Rape as a Crime
against Humanity, a crime stipulated in Article 3 (g) of the Statute, in that between
6 April 1994 and 5 July 1994, at the Ste. Famille parish in Rugenge secteur, Nyaru-
genge commune, Kigali-ville Préfecture, in Kigali city, Rwanda, Father Wenceslas
Munyeshyaka was responsible individually and through the acts of others, for rape,
as part of a widespread or systematic attack against the civilian population, on
political, ethnic or racial grounds as outlined in paragraphs 33 through 40 of this
indictment.

Concise Statement of Facts for Count II

Individual Criminal Responsibility

33. Pursuant to Article 6 (1) of the Statute, the accused, Father Wenceslas
Munyeshyaka, is individually responsible for rape of Tutsi women as a crime against
humanity because he planned, committed or otherwise aided and abetted others in the
planning, preparation or execution of this crime by virtue of his position as described
in paragraphs 2 through 4 of this indictment. In addition, the accused willfully and
knowingly participated in a joint criminal enterprise whose object, purpose and fore-
seeable outcome was rape as a crime against the Tutsi racial or ethnic group in Ste.
Famille parish, Rugenge secteur, Nyarugenge commune, Kigali ville préfecture, Kigali
city, Rwanda. To fulfill this criminal purpose, the accused acted with government,
political and military leaders including Kigali-ville préfet Col. Tharcisse Renzaho,
Rugenge secteur counselor Odette Nyirabagenzi, school inspector Angeline Mukandutiye,
Rwandan army military officer Col. Yusuf Munyakazi and other members of the
Rwandan army, gendarmes, presidential guards and Interahamwe militiamen and other
unknown participants, all such actions being taken either directly or through others,
for at least the period of 6 April 1994 through 5 July 1994. The particulars that give
rise to his individual criminal responsibility are set forth in paragraphs 34 through 40
of this indictment.
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la réalisation de l’objet de cette entreprise criminelle commune et le père Wenceslas
Munyeshyaka savait qu’ils étaient des conséquences naturelles et prévisibles de celle-
ci.

32. Le 22 avril 1994 ou vers cette date, au CELA de Kigali, le père Wenceslas
Munyeshyaka, dans l’intention de détruire en tout ou en partie le groupe ethnique tutsi
comme tel, a incité un Interahamwe à tuer Christophe Safari, un jeune homme tutsi.

DEUXIÈME CHEF D’ACCUSATION :
VIOL CONSTITUTIF DE CRIME CONTRE L’HUMANITÉ

Le Procureur du Tribunal pénal international pour le Rwanda accuse le père Wen-
ceslas Munyeshyaka de viol constitutif de crime contre l’humanité, crime prévu à
l’article 3 (g) du Statut, en ce qu’entre le 6 avril et le 5 juillet 1994, à la paroisse
Sainte-Famille sise à Rugenge, secteur de la commune de Nyarugenge dans la pré-
fecture rwandaise de Kigali-ville, le père Wenceslas Munyeshyaka s’est rendu respon-
sable de viol par ses actes personnels et ceux d’autres personnes dans le cadre d’une
attaque généralisée ou systématique dirigée contre la population civile en raison de
son appartenance politique, ethnique ou raciale, ainsi qu’il est exposé aux paragraphes
33 à 40 du présent acte d’accusation.

Exposé succinct des faits relatifs au deuxième chef d’accusation

Responsabilité pénale individuelle

33. En application du paragraphe 1 de l’article 6 du Statut, le père Wenceslas
Munyeshyaka est individuellement responsable du viol de femmes tutsies constitutif
de crime contre l’humanité pour avoir planifié, commis ou de toute autre manière aidé
et encouragé des gens à planifier, préparer ou exécuter ce crime à la faveur de sa
situation décrite aux paragraphes 2 à 4 du présent acte d’accusation. En outre, il a
participé sciemment et délibérément à une entreprise criminelle commune dont l’objet,
le but et la conséquence prévisible étaient de commettre le viol constitutif de crime
contre l’humanité contre le groupe racial ou ethnique tutsi à la paroisse Sainte-Famille
sise à Rugenge, secteur de la commune de Nyarugenge dans la préfecture rwandaise
de Kigali-ville. Pour atteindre ce but criminel, l’accusé a agi de concert avec des auto-
rités administratives, des chefs politiques et des responsables militaires tels que le tels
que le colonel Tharcisse Renzaho, préfet de Kigali-ville, Odette Nyirabagenzi,
conseillère du secteur de Rugenge, Angeline Mukandutiye, inspectrice de l’enseigne-
ment, et le lieutenant-colonel Laurent Munyakazi, officier de l’armée rwandaise, ainsi
que d’autres membres de l’armée rwandaise, des gendarmes, des gardes présidentiels,
des miliciens Interahamwe et d’autres personnes inconnues, soit directement, soit par
personnes interposées, pendant la période allant du 6 avril au 5 juillet 1994. Les faits
détaillés qui donnent lieu à sa responsabilité pénale individuelle sont exposés aux
paragraphes 34 à 40 du présent acte d’accusation.
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Events at Ste. Famille parish, Kigali city

34. During the period 8 April and 30 June 1994 at Ste. Famille parish, Father
Wenceslas Munyeshyaka planned to commit and did commit rape on Tutsi women as
part of a widespread or systematic attack against the civilian population, on political
ethnic or racial grounds. At the same time he aided and abetted Interahamwe militia
to commit rape on Tutsi women as part of a widespread or systematic attack against
the civilian population, on political, ethnic or racial grounds.

35. On or around 21 April Father Wenceslas Munyeshyaka committed rape on
GG a Tutsi civilian girl, in the Presbyterian rooms at Ste. Famille parish, in Kigali
city.

36. On or around 21 April 1994 Father Wenceslas Munyeshyaka aided and abetted
an Interahamwe to rape HH a Tutsi civilian girl, in the Presbyterian rooms at Ste.
Famille parish, in Kigali city.

37. On or around 21 April 1994 Father Wenceslas Munyeshyaka aided and abetted
an Interahamwe to rape BFY a Tutsi civilian girl, in the Presbyterian rooms at Ste.
Famille parish, in Kigali city.

38. In mid-June 1994 Father Wenceslas Munyeshyaka committed rape on BB
a Tutsi civilian girl, in the Presbyterian rooms at Ste. Famille parish, in Kigali
city.

39. In mid-June 1994 Father Wenceslas Munyeshyaka committed rape on EE,
a Tutsi civilian girl, in the Presbyterian rooms at Ste. Famille parish, in Kigali
city.

40. In mid-June 1994 Father Wenceslas Munyeshyaka committed rape on FF
a Tutsi civilian girl, in the Presbyterian rooms at Ste. Famille parish, in Kigali
city.

COUNT III :
EXTERMINATION AS A CRIME AGAINST HUMANITY

The Prosecutor charges Father Wenceslas Munyeshyaka with Extermination as a
Crime against Humanity, a crime stipulated in Article 3 (b) of the Statute, in that
between 6 April 1994 and 5 July 1994, at the Ste. Famille parish in Rugenge
secteur, Nyarugenge commune, Kigali-ville Préfecture, in Kigali city, Rwanda,
Father Wenceslas Munyeshyaka was responsible individually and through the acts
of others, for killing persons, or causing persons to be killed, during mass killing
events, as part of a widespread or systematic attack against the civilian population,
on political, ethnic or racial grounds as outlined in paragraphs 41 through 46 of
this indictment.
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Faits survenus à la paroisse Sainte-Famille de Kigali

34. Au cours de la période allant du 8 avril au 30 juin 1994, à la paroisse Sainte-
Famille, le père Wenceslas Munyeshyaka a formé le dessein de violer des femmes
tutsies et en a effectivement violées dans le cadre d’une attaque généralisée ou sys-
tématique dirigée contre la population civile en raison de son appartenance politique,
ethnique ou raciale. En outre, il a aidé et encouragé des miliciens Interahamwe à vio-
ler des femmes tutsies dans le cadre d’une attaque généralisée ou systématique dirigée
contre la population civile en raison de son appartenance politique, ethnique ou
raciale.

35. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka a violé
une jeune civile tutsie connue sous le pseudonyme de GG au presbytère de la paroisse
Sainte-Famille de Kigali.

36. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka a aidé et
encouragé un Interahamwe à violer une jeune civile tutsie connue sous le pseudonyme
de HH au presbytère de la paroisse Sainte-Famille de Kigali.

37. Le 21 avril 1994 ou vers cette date, le père Wenceslas Munyeshyaka a aidé et
encouragé un Interahamwe à violer une jeune civile tutsie connue sous le pseudonyme
de BFY au presbytère de la paroisse Sainte-Famille de Kigali.

38. A la mi-juin 1994, le père Wenceslas Munyeshyaka a violé une jeune civile
tutsie connue sous le pseudonyme de BB au presbytère de la paroisse Sainte-Famille
de Kigali.

39. A la mi-juin 1994, le père Wenceslas Munyeshyaka a violé une jeune civile
tutsie connue sous le pseudonyme de EE au presbytère de la paroisse Sainte-Famille
de Kigali.

40. Vers la fin de juin 1994, le père Wenceslas Munyeshyaka a violé une jeune
civile tutsie connue sous le pseudonyme de FF au presbytère de la paroisse Sainte-
Famille de Kigali.

TROISIÈME CHEF D’ACCUSATION :
EXTERMINATION CONSTITUTIVE DE CRIME CONTRE L’HUMANITÉ

Le Procureur du Tribunal pénal international pour le Rwanda accuse le père Wen-
ceslas Munyeshyaka d’extermination constitutive de crime contre l’humanité, crime
prévu à l’article 3 (b) du Statut, en ce qu’entre le 6 avril et le 5 juillet 1994, à la
paroisse Sainte-Famille, au centre pastoral Saint-Paul et au CELA sis à Rugenge, sec-
teur de la commune de Nyarugenge dans la préfecture rwandaise de Kigali-ville, le
père Wenceslas Munyeshyaka s’est rendu responsable, par ses actes personnels et ceux
d’autres personnes, de meurtres qu’il a commis ou fait commettre lors de massacres
perpétrés dans le cadre d’une attaque généralisée ou systématique dirigée contre la
population civile en raison de son appartenance politique, ethnique ou raciale, ainsi
qu’il est exposé aux paragraphes 41 à 46 du présent acte d’accusation.
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Concise Statement of Facts for Count III

Individual Criminal Responsibility

41. Pursuant to Article 6 (1) of the Statute, the accused, Father Wenceslas
Munyeshyaka, is individually responsible for extermination as a crime against humanity
because he planned, committed or otherwise aided and abetted others in the planning,
preparation or execution of this crime by virtue of his position as described in
paragraphs 2 through 4 of this indictment. In addition, the accused willfully and
knowingly participated in a joint criminal enterprise whose object, purpose and fore-
seeable outcome was extermination as a crime against humanity against the Tutsi
racial or ethnic group in Ste. Famille parish, Rugenge secteur, Nyarugenge commune,
Kigali ville préfecture, Kigali city, Rwanda. To fulfill this criminal purpose, the
accused acted with government, political and military leaders including Kigali-ville
préfet Col. Tharcisse Renzaho, Rugenge secteur counselor Odette Nyirabagenzi,
school inspector Angeline Mukandutiye, Rwandan army military officer Col. Yusuf
Munyakazi and other members of the Rwandan army, gendarmes, presidential guards
and Interahamwe militiamen and other unknown participants, all such actions being
taken either directly or through others, for at least the period of 6 April 1994 through
5 July 1994. The particulars that give rise to his individual criminal responsibility are
set forth in paragraphs 42 through 46 of this indictment.

Events at Ste. Famille parish, Kigali city

42. During the period 8 April and 30 June 1994 at Ste. Famille parish, Father
Wenceslas Munyeshyaka planned to commit and did commit extermination as a crime
against Humanity as part of a widespread or systematic attack against the civilian
population, on political ethnic or racial grounds. At the same time he aided and abet-
ted Interahamwe militia and other assailants to commit extermination as part of a
widespread or systematic attack against the civilian population, on political, ethnic or
racial grounds.

43. On or around 17 June 1994, over one hundred Tutsi civilians including
Alphonse Ruzigana were killed at Sainte Famille parish, Kigali city, in the course of
an attack launched by the Interahamwe, Colonel Tharcisse Renzaho and Odette
Nyirabagenzi in furtherance of a joint criminal enterprise of which Father Wenceslas
Munyeshyaka was a co-perpetrator. The attack and killing were part of a widespread
or systematic attack against the civilian population, on political, ethnic or racial
grounds and was a natural and foreseeable consequence of the execution of the object
of the joint criminal enterprise and Father Wenceslas Munyeshyaka was aware that
the attack and killing were a foreseeable and natural consequence of the joint criminal
enterprise.

44. On or around 19 June 1994, in the Ste. Famille parish in Kigali city Father
Wenceslas Munyeshyaka aided and abetted Lt. Colonel Laurent Munyakazi and Ange-
line Mukandutiye to kill seventeen young Tutsi refugees in that the said refugees were
identified and taken away by Lt. Colonel Laurent Munyakazi and Angeline Mukandu-
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Exposé succinct des faits relatifs au troisième chef d’accusation

Responsabilité pénale individuelle

41. En application du paragraphe 1 de l’article 6 du Statut, le père Wenceslas
Munyeshyaka est individuellement responsable d’extermination constitutive de crime
contre l’humanité pour avoir planifié, incité à commettre, commis ou de toute autre
manière aidé et encouragé des gens à planifier, préparer ou exécuter ce crime à la
faveur de sa situation décrite aux paragraphes 2 à 4 du présent acte d’accusation. En
outre, il a participé sciemment et délibérément à une entreprise criminelle commune
dont l’objet, le but et la conséquence prévisible étaient de commettre l’extermination
constitutive de crime contre l’humanité contre le groupe racial ou ethnique tutsi à la
paroisse Sainte-Famille sise à Rugenge, secteur de la commune de Nyarugenge dans
la préfecture rwandaise de Kigali-ville. Pour atteindre ce but criminel, l’accusé a agi
de concert avec des autorités administratives, des chefs politiques et des responsables
militaires tels que le colonel Tharcisse Renzaho, préfet de Kigali-ville, Odette Nyira-
bagenzi, conseillère du secteur de Rugenge, Angeline Mukandutiye, inspectrice de
l’enseignement, le colonel Yusuf Munyakazi, officier de l’armée rwandaise, ainsi que
d’autres membres de l’armée rwandaise, des gendarmes, des garde présidentiels, des
miliciens Interahamwe et d’autres personnes inconnues, soit directement, soit par per-
sonnes interposées, pendant la période allant du 6 avril au 5 juillet 1994. Les faits
détaillés qui donnent lieu à sa responsabilité pénale individuelle sont exposés aux
paragraphes 42 à 46 du présent acte d’accusation.

Faits survenus à la paroisse Sainte-Famille de Kigali

42. Au cours de la période allant du 8 avril au 30 juin 1994, à la paroisse Sainte-
Famille, le père Wenceslas Munyeshyaka a formé le projet de commettre l’extermi-
nation constitutive de crime contre l’humanité et l’a effectivement commise dans le
cadre d’une attaque généralisée ou systématique dirigée contre la population civile en
raison de son appartenance politique, ethnique ou raciale. En outre, il a aidé et encou-
ragé des miliciens Interahamwe et d’autres assaillants à commettre l’extermination
dans le cadre d’une attaque généralisée ou systématique dirigée contre la population
civile en raison de son appartenance politique, ethnique ou raciale.

43. Le 17 juin 1994 ou vers cette date, plus de cent civils tutsis, dont Alphonse
Ruzigana, ont été tués à la paroisse Sainte-Famille de Kigali au cours d’une attaque
lancée par des Interahamwe, le colonel Tharcisse Renzaho et Odette Nyirabagenzi en
exécution d’une entreprise criminelle commune à laquelle le père Wenceslas Munyeshyaka
était partie. L’attaque et les meurtres entraient dans le cadre d’une attaque généralisée
ou systématique dirigée contre la population civile en raison de son appartenance poli-
tique, ethnique ou raciale et étaient des conséquences naturelles et prévisibles de la
réalisation de l’objet de cette entreprise criminelle commune, et le père Wenceslas
Munyeshyaka savait qu’ils étaient des conséquences naturelles et prévisibles de celle-
ci.

44. Le 19 juin 1994 ou vers cette date, à la paroisse Sainte-Famille de Kigali, le père
Wenceslas Munyeshyaka a aidé et encouragé le lieutenant-colonel Laurent Munyakazi
et Angeline Mukandutiye à tuer 17 réfugiés Tutsis, en ce que ceux-ci ont été identifiés
et emmenés par le lieutenant-colonel Laurent Munyakazi et Angeline Mukandutiye en
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tiye in the presence of Father Wenceslas Munyeshyaka, knowing that they were marked
for killing. The said Tutsi refugees were killed in furtherance of a joint criminal enter-
prise of which Father Wenceslas Munyeshyaka was a co-perpetrator. The identification
and killing of the aforementioned Tutsi refugees was part of a widespread or systematic
attack against the civilian population, on political, ethnic or racial grounds and was a
natural and foreseeable consequence of the execution of the object of the joint criminal
enterprise and Father Wenceslas Munyeshyaka was aware that the attack and killing
were a foreseeable and natural consequence of the joint criminal enterprise.

Events at St. Paul Pastoral Centre, Kigali city

45. On or about 14 June 1994, at St. Paul pastoral centre, Kigali city, sixty Tutsi
youths, including Gasarabwe Antoine, Nyarwaja Emmanuel, Rudabuka Diogène,
Sebajura Twaha, Lwabukwisi Victor, Kanyarutoki Nicholas and Rutsitsi Charles were
killed in the course of an attack launched by Interahamwe in furtherance of a joint
criminal enterprise of which Father Wenceslas Munyeshyaka was a co-perpetrator. The
attack and killing were part of a widespread or systematic attack against the civilian
population, on political, ethnic or racial grounds and was a natural and foreseeable
consequence of the execution of the object of the joint criminal enterprise and Father
Wenceslas Munyeshyaka was aware that the attack and killing were a foreseeable and
natural consequence of the joint criminal enterprise.

Events at CELA, Kigali city

46. On or around 22 April 1994, members of the Interahamwe, Colonel Tharcisse
Renzaho, and soldiers launched an attack at CELA, in Kigali city in which several
Tutsi men were killed and between sixty and one hundred men were abducted to
Rugenge secteur where many of them were killed in furtherance of a joint criminal
enterprise of which Father Wenceslas Munyeshyaka was a co-perpetrator. The attack
and killing was part of a widespread or systematic attack against the civilian popu-
lation, on political, ethnic or racial grounds and was a natural and foreseeable con-
sequence of the execution of the object of the joint criminal enterprise and Father
Wenceslas Munyeshyaka was aware that the attack and killing were a foreseeable and
natural consequence of the joint criminal enterprise.

COUNT IV :
MURDER AS A CRIME AGAINST HUMANITY

The Prosecutor charges Father Wenceslas Munyeshyaka with Murder as a Crime
against Humanity, a crime stipulated in Article 3 (a) of the Statute, in that between
6 April 1994 and 5 July 1994, at the Ste. Famille parish in Rugenge secteur, Nyaru-
genge commune, Kigali-ville Préfecture, in Kigali city, Rwanda, Father Wenceslas
Munyeshyaka was responsible individually and through the acts of others, for killing
persons, or causing persons to be killed, during mass killing events, as part of a wide-
spread or systematic attack against the civilian population, on political, ethnic or racial
grounds as outlined in paragraphs 47 through 53 of this indictment.
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la présence du père Wenceslas Munyeshyaka, tout en sachant que les intéressés étaient
voués à la mort. Ces réfugiés tutsis ont été tués en exécution d’une entreprise crimi-
nelle commune à laquelle le père Wenceslas Munyeshyaka était partie. Leur identifi-
cation et leur meurtre entraient dans le cadre d’une attaque généralisée ou systématique
dirigée contre la population civile en raison de son appartenance politique, ethnique
ou raciale et étaient des conséquences naturelles et prévisibles de la réalisation de
l’objet de cette entreprise criminelle commune, et le père Wenceslas Munyeshyaka
savait qu’ils étaient des conséquences naturelles et prévisibles de celle-ci.

Faits survenus au centre pastoral Saint-Paul de Kigali

45. Le 14 juin 1994 ou vers cette date, au centre pastoral Saint-Paul de Kigali, 60
jeunes Tutsis, dont Antoine Gasarabwe, Emmanuel Nyarwaja, Diogène Rubaduka,
Twaha Sebajura, Victor Lwabukwisi, Nicholas Kanyarutoki et Charles Rutsitsi, ont été
tués au cours d’une attaque lancée par les Interahamwe en exécution d’une entreprise
criminelle commune à laquelle le père Wenceslas Munyeshyaka était partie. L’attaque
et les meurtres entraient dans le cadre d’une attaque généralisée ou systématique diri-
gée contre la population civile en raison de son appartenance politique, ethnique ou
raciale et étaient des conséquences naturelles et prévisibles de la réalisation de l’objet
de cette entreprise criminelle commune, et le père Wenceslas Munyeshyaka savait
qu’ils étaient des conséquences naturelles et prévisibles de celle-ci.

Faits survenus au CELA de Kigali

46. Le 22 avril 1994 ou vers cette date, des Interahamwe, le colonel Tharcisse Ren-
zaho et des militaires ont lancé au CELA de Kigali une attaque au cours de laquelle
plusieurs hommes tutsis ont été tués et 60 à 100 hommes emmenés dans le secteur
de Rugenge où nombre d’entre eux ont été tués, en exécution d’une entreprise cri-
minelle commune à laquelle le père Wenceslas Munyeshyaka était partie. L’attaque et
les meurtres entraient dans le cadre d’une attaque généralisée ou systématique dirigée
contre la population civile en raison de son appartenance politique, ethnique ou raciale
et étaient des conséquences naturelles et prévisibles de la réalisation de l’objet de
cette entreprise criminelle commune, et le père Wenceslas Munyeshyaka savait qu’ils
étaient des conséquences naturelles et prévisibles de celle-ci.

QUATRIÈME CHEF D’ACCUSATION :
ASSASSINAT CONSTITUTIF DE CRIME CONTRE L’HUMANITÉ

Le Procureur du Tribunal pénal international pour le Rwanda accuse le père Wen-
ceslas Munyeshyaka d’assassinat constitutif de crime contre l’humanité, crime prévu
à l’article 3 (a) du Statut, en ce qu’entre le 6 avril et le 5 juillet 1994, à la paroisse
Sainte-Famille, au centre pastoral Saint-Paul et au CELA sis à Rugenge, secteur de
la commune de Nyarugenge dans la préfecture rwandaise de Kigali-ville, le père Wen-
ceslas Munyeshyaka s’est rendu responsable, par ses actes personnels et ceux d’autres
personnes, de meurtres qu’il a commis ou fait commettre dans le cadre d’une attaque
généralisée ou systématique dirigée contre la population civile en raison de son appar-
tenance politique, ethnique ou raciale, ainsi qu’il est exposé aux paragraphes 47 à 53
du présent acte d’accusation.
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Concise Statement of Facts for Count IV

Individual Criminal Responsibility

47. Pursuant to Article 6 (1) of the Statute, the accused, Father Wenceslas
Munyeshyaka, is individually responsible for murder as a crime against humanity
because he planned, instigated, committed or otherwise aided and abetted others in
the planning, preparation or execution of this crime by virtue of his position as
described in paragraphs 2 through 4 of this indictment. In addition, the accused will-
fully and knowingly participated in a joint criminal enterprise whose object, purpose
and foreseeable outcome was murder as a crime against humanity against the Tutsi
racial or ethnic group in Ste. Famille parish, Rugenge secteur, Nyarugenge commune,
Kigali ville préfecture, Kigali city, Rwanda. To fulfill this criminal purpose, the
accused acted with government, political and military leaders including Kigali-ville
préfet Col. Tharcisse Renzaho, Rugenge secteur counselor Odette Nyirabagenzi,
school inspector Angeline Mukandutiye, Rwandan army military officer Col. Yusuf
Munyakazi and other members of the Rwandan army, gendarmes, presidential guards
and Interahamwe militiamen and other unknown participants, all such actions being
taken either directly or through others, for at least the period of 6 April 1994 through
5 July 1994. The particulars that give rise to his individual criminal responsibility are
set forth in paragraphs 48 through 53 of this indictment.

Events at Ste. Famille parish, Kigali city

48. On or about 13 April 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka killed an eighteen-year old Tutsi girl daughter of Rwanga
Rose by shooting her death.

49. On or about 13 April 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka killed an twenty-year old Tutsi boy, son of Rwanga Rose
by shooting her death.

50. On or about 13 April 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka killed a twenty-two-year old Tutsi girl daughter of Rwanga
Rose by shooting her death.

51. On or about 17 June 1994 in Ste. Famille compound in Kigali city, Father
Wenceslas Munyeshyaka instigated or aided and abetted an Interahamwe to kill a
Tutsi girl named Hyacinthe Rwanga, alias bébé.

Events at St. Paul Pastoral Centre, Kigali city

52. On or about 24 April 1994, at St. Paul pastoral centre in Kigali city, Father
Wenceslas Munyeshyaka aided and abetted the killings of seven Tutsi civilians,
including Emmanuel Rukundo, a journalist and moderator of the MDR, Rutsinduka
Aresterique a construction engineer, and Mazimpaka a student by his presence during
the abduction by Interahamwe, including Léonard Bagabo, who took them to Rugenge
secteur office where they were murdered. The abduction and killing were a natural
and foreseeable consequence of the execution of the object of the joint criminal enter-
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Exposé succinct des faits relatifs au quatrième chef d’accusation

Responsabilité pénale individuelle

47. En application du paragraphe 1 de l’article 6 du Statut, le père Wenceslas
Munyeshyaka est individuellement responsable d’assassinat constitutif de crime contre
l’humanité pour avoir planifié, incité à commettre, commis ou de toute autre manière
aidé et encouragé des gens à planifier, préparer ou exécuter ce crime à la faveur de
sa situation décrite aux paragraphes 2 à 4 du présent acte d’accusation. En outre, il
a participé sciemment et délibérément à une entreprise criminelle commune dont
l’objet, le but et la conséquence prévisible étaient de commettre l’assassinat constitutif
de crime contre l’humanité contre le groupe racial ou ethnique tutsi à la paroisse
Sainte-Famille sise à Rugenge, secteur de la commune de Nyarugenge dans la pré-
fecture rwandaise de Kigali-ville. Pour atteindre ce but criminel, l’accusé a agi de
concert avec des autorités administratives, des chefs politiques et des responsables
militaires tels que le colonel Tharcisse Renzaho, préfet de Kigali-ville, Odette Nyira-
bagenzi, conseillère du secteur de Rugenge, Angeline Mukandutiye, inspectrice de
l’enseignement, le lieutenant-colonel Laurent Munyakazi, officier de l’armée rwan-
daise, ainsi que d’autres membres de l’armée rwandaise, des gendarmes, des garde
présidentiels, des miliciens Interahamwe et d’autres personnes inconnues, soit direc-
tement, soit par personnes interposées, pendant la période allant du 6 avril au 5 juillet
1994. Les faits détaillés qui donnent lieu à sa responsabilité pénale individuelle sont
exposés aux paragraphes 48 à 53 du présent acte d’accusation.

Faits survenus à la paroisse Sainte-Famille de Kigali

48. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka a abattu une jeune Tutsie âgée de
18 ans qui était la fille de Rose Rwanga.

49. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka a abattu un jeune Tutsi âgé de
20 ans qui était le fils de Rose Rwanga.

50. Le 13 avril 1994 ou vers cette date, dans l’enceinte de la paroisse Sainte-
Famille de Kigali, le père Wenceslas Munyeshyaka a abattu une jeune Tutsie âgée de
22 ans qui était la fille de Rose Rwanga.

51. Le 17 juin 1994 ou vers cette date, à la paroisse Sainte-Famille de Kigali, le
père Wenceslas Munyeshyaka a incité ou a aidé et encouragé un Interahamwe à tuer
une fille tutsie dénommée Hyacinthe Rwanga, alias bébé.

Faits survenus au centre pastoral Saint-Paul de Kigali

52. Le 24 avril 1994 ou vers cette date, au centre pastoral Saint-Paul de Kigali, le
père Wenceslas Munyeshyaka a aidé et encouragé le meurtre de sept civils tutsis, dont
Emmanuel Rukondo, journaliste et modérateur du MDR, Arestérique Rutsinduka,
ingénieur de bâtiment et des travaux publics, et Mazimpaka, étudiant, en étant présent
lors de leur enlèvement par des Interahamwe, parmi lesquels Léonard Bagabo qui les
a amenés au bureau de secteur de Rugenge où ils ont été assassinés. L’enlèvement
et les meurtres étaient des conséquences naturelles et prévisibles de la réalisation de
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prise and Father Wenceslas Munyeshyaka was aware that the abduction and killing
were a foreseeable and natural consequence of the joint criminal enterprise.

Events at CELA, Kigali city

53. On or around 22 April 1994 at the CELA in Kigali city Father Wenceslas
Munyeshyaka instigated or aided and abetted an Interahamwe to kill Christophe Safa-
ri, a young Tutsi man.

54. The acts and/or omissions of Father Wenceslas Munyeshyaka charged in this
indictment are punishable in reference to Articles 22 and 23 of the Statute of the Tri-
bunal.

Dated at Arusha, this 20th day of July 2005.

[Signed] : Hassan Bubacar Jallow
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l’objet de cette entreprise criminelle commune, et le père Wenceslas Munyeshyaka
savait qu’ils étaient des conséquences naturelles et prévisibles de celle-ci.

Faits survenus au CELA de Kigali

53. Le 22 avril 1994 ou vers cette date, au CELA de Kigali, le père Wenceslas
Munyeshyaka a incité ou a aidé et encouragé un Interahamwe à tuer Christophe Safa-
ri, un jeune Tutsi.

54. Les actes et/ou les omissions du père Wenceslas Munyeshyaka exposés dans le
présent acte d’accusation sont punissables selon les dispositions des articles 22 et 23
du Statut du Tribunal.

Arusha (Tanzanie), le 20 juillet 2005.

[Signé] : Hassan Bubacar Jallow
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The Prosecutor v. Tharcisse MUVUNYI

Case N° ICTR-2005-55A

Case History

• Name : MUVUNYI
• First Name : Tharcisse
• Date of Birth : 19 August 1953
• Sex : male
• Nationality : Rwandan
• Former Official Function : Commander of the Ecole des Sous-officiers

(ESO)
• Date of Indictment’s Confirmation : 2 February 2000
• Counts : genocide, complicity in the genocide, conspiracy to commit genocide,

crimes against humanity
• Date and Place of Arrest : 5 February 2000, in England
• Date of Transfer : 30 October 2000
• Date of Initial Appearance : 8 November 2000
• Date of the indictment’s Severance : 11 December 2003
• Date Trial Began : 28 February 2005
• Pleading : not guilty
• Date and content of the Sentence : 12 September 2006, Sentenced to 25 years

imprisonment
• Appeal : Conviction and Sentence quashed by the Appeals Chamber on the

29th August 2008. Case to be retried on one count.
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Le Procureur c. Tharcisse MUVUNYI

Affaire N° ICTR-2000-55A

Fiche technique

• Nom : MUVUNYI
• Prénom : Tharcisse
• Date de naissance : 19 août 1953
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Commandant de l’Ecole

des Sous-officiers (ESO)
• Date de la confirmation de l’acte d’accusation : 2 février 2000
• Chefs d’accusation : génocide, entente en vue de commettre le génocide, com-

plicité de génocide, crimes contre l’humanité
• Date et lieu de l’arrestation : 5 février 2000, Grande-Bretagne
• Date du transfert : 30 octobre 2000
• Date de la comparution initiale : 8 novembre 2000
• Date de disjonction de l’acte d’accusation : 11 décembre 2003
• Date du début du procès : 28 février 2005
• Précision sur le plaidoyer : Non coupable
• Date et contenu de la sentence : 12 septembre 2006, 25 ans d’emprisonne-

ment
• Appel : Culpabilité et condamnation annulées par la Chambre d’appel le

29 août 2008. Affaire renvoyée en première instance pour nouveau jugement
sur un chef d’accusation.

2090719_Rwanda 2005.book  Page 2571  Wednesday, May 25, 2011  1:15 PM



2572 MUVUNYI

Scheduling Order
Rules 47 (F) (i) and 54 of the Rules of Procedure and Evidence

1st February 2005 (ICTR-2000-55A-PT)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Schedule, Clarifications of ambiguities in the Prosecutor’s sub-
mission

International Instrument cited :

Rules of Procedure and Evidence, rules 47 (F), 47 (F) (i), 50 (A) (ii) and 54

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the
“Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka De Silva, Presiding,
Judge Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);

BEING SEIZED of the “Prosecutor’s Request for Leave to Amend an Indictment
Pursuant to Rules 73 and 50 of the Rules of Procedure and Evidence” filed on
17 January 2005 (“Request”);

HAVING RECEIVED AND CONSIDERED “Accused Tharcisse Muvunyi’s
Response to the Prosecutor’s Request for Leave to Amend an Indictment Pursuant to
Rules 73 and 50 of the Rules of Procedure and Evidence” filed on 26 January 2005;

CONSIDERING the Rules of Procedure and Evidence (“Rules”) in particular Rule
50 (A) (ii) and Rule 47 (F) of the Rules;

CONSIDERING that certain clarifications regarding a number of ambiguities in the
Prosecutor’s submission will assist the Chamber in its assessment of the Prosecutor’s
Request;

I. DIRECTS the Prosecutor to file by Friday, 4 February 2005, a written response
to the following questions :
(i) Is the Accused charged with :

Genocide or Complicity in Genocide and Direct and Public Incitement to Com-
mit Genocide?
Or is he charged with
Genocide or Complicity in Genocide and direct and Public Incitement to Com-
mit Genocide?

(ii) Which types of responsibility under Article 6 (1) of the Statute does the Prose-
cutor intend to rely upon?

(iii) Which factual allegations refer specifically to which type of responsibility under
Article 6 (1) of the Statute?
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(iv) Does the Prosecutor wish to rely solely on responsibility under Article 6 (1) of
the Statute with respect to the allegations contained in paragraphs 10 to 14 and
26 to 30 of the Proposed Amended Indictment?

(v) Does the Prosecutor wish to rely solely on responsibility under Article 6 (3) of
the Statute with respect to the allegations contained in paragraphs 15 to 25 of
the Proposed Amended Indictment?

(vi) Has the Prosecutor previously disclosed the allegations contained in paragraphs
15, 16, 17, 18, 19, 26, 28 and 29 of the Proposed Amended Indictment to the
Defence? If so : By what means and on which date?

II. DIRECTS the Defence to submit any response to the Prosecutor’s filing within
three days after the Prosecutor’s submissions have been served on it.

Arusha, 1 February 2005, done in English.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on Tharcisse Muvunyi’s Motions for Disclosure
of Exculpatory and Other Relevant Material

and for Relief Pursuant to Rules 66 and 5 of the Rules
Rules 66 and 68 of the Rules

9 February 2005 (ICTR-2000-55A-PT)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Casimir Bizimungu and al., Prosper Mugiraneza, Nyiramasuhu-
ko and al. – Closed Session Transcripts, Lift of the seal, Protection measures to wit-
ness – Disclosure obligation of the Prosecutor, Charge of the justification of non-dis-
closure – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rules 5, 66, 67, 68, 68 (A) and 75 (F)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Ferdinand Nahimana et. al., Decision on
Disclosure of Transcripts and exhibits of Witness X, 3 June 2004 (ICTR-99-52); Trial
Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al., Decision on the Prosecu-
tor’s ex-parte and Extremely Urgent Motion to Access Closed Session Transcripts in
Case No. ICTR-96-3-A to Disclose to Case No. ICTR-98-42-T, 23 September 2004
(ICTR-98-42); Trial Chamber, The Prosecutor v. Édouard Karemera, Decision on
Juvenal Kajelijeli’s Motion for Disclosure of Open and Closed Session Testimony,
Exhibits and Pre-Trial Statements of Prosecution Witnesses GBU And GFA,
24 November 2004 (ICTR-98-44); Trial Chamber, The Prosecutor v. Casimir Bizimun-
gu et al., Decision on the Prosecutor’s Request for an Order of Disclosure of Closed
Session Transcripts and Sealed Prosecution Exhibits pursuant to Rules 69 and 75 of
the Rules of Procedure and Evidence, 2 February 2005 (ICTR-99-50)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Charnber II, composed of Judge Asoka De Silva, Presiding,

Judge Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”),
CONSIDERING

(i) “Accused Tharcisse Muvunyi’s Motion for Disclosure of Exculpatory and
Other Relevant Material”, filed on 18 November 2004 (the “Motion for
Disclosure”) ;
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Décision relative aux requêtes de la défense intitulées
Accused Tharcisse Muvunyi’s Motion for Disclosure of exclupatory

and other relevant Material et Accused Tharcisse Muvunyi’s Motion
for Relief Pursuant to Rule 66 and Rule 5

Articles 66 et 68 du Règlement de procédure et de preuve
9 février 2005 (ICTR-2000-55A-PT)

(Original : Anglais)

Chambre de première instance II

Juges : Asoka De Silva, Président de Chambre; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Casimir Bizimungu et consorts, Prosper Mugiraneza, Nyiramasuhuko
et consorts – Comptes rendus d’audiences à huis clos, Levée des scellés, Mesures de
protection du témoin – Obligation de communication du Procureur, Charge de justi-
fication de la non-communication – Requête acceptée

Instrument international cité :

Règlement de Procédure et de preuve, art. 5, 66, 67, 68, 68 (A) et 75 (F)

Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. Ferdinand Nahimana et. al.,
Décision relative la communication des comptes rendus d’audience et des pièces à
conviction intéressant le témoin X, 3 juin 2004 (ICTR-99-52); Chambre de première
instance, Le Procureur c. Pauline Nyiramasuhuko et consorts, Décision relative à la
requête intitulée Prosecutor’s ex-parte and Extremely Urgent Motion to Access Closed
Session Transcripts in Case n° ICTR-96-3-A to Disclose to Case n° ICTR-98-42-T,
23 septembre 2004 (ICTR-98-42); Chambre de première instance, Le Procureur c.
Édouard Karemera, Decision on Juvenal Kajelijeli’s Motion for Disclosure of Open
and Closed Session Testimony, Exhibits and Pre-Trial Statements of Prosecution Wit-
nesses GBU and GFA, 24 novembre 2004 (ICTR-98-44); Chambre de première
instance, Le Procureur c. Augustin Bizimungu et consorts, Decision on the Prosecu-
tor’s Request for an Order of Disclosure of Closed Session Transcripts and Sealed
Prosecution Exhibits pursuant to Rules 69 and 75 of the Rules of Procedure and Evi-
dence, 2 février 2005 (ICTR-99-50)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÉGEANT en la Chambre de première instance II, composée des juges Asoka De

Silva, Président de Chambre, Flavia Lattanzi et Florence Rita Arrey (la «Chambre»),
VU

i) la requête intitulée Tharcisse Muvunyi’s Motion for Disclosure of Exculpatory and
Other Relevant Material, déposée le 18 novembre 2004 (la «requête en commu-
nication de pièces»),
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(ii) The “Prosecutor’s Response to the Motions of Tharcisse Muvunyi for the Dis-
closure of Exculpatory Material, the Return of Persona1 Property and for a Status
Conference”, filed on 29 November 2004; and

(iii) “Accused Tharcisse Muvunyi’s Motion for Relief Pursuant to Rule 66 and Rule
5”, filed on 19 January 2005 (the “Motion for Relief”);

HAVING HEARD the parties on the pending disclosure issues during the Status
Conference on 7 December 2004 and the Pre-Trial Conference on 20 January
2005;

DECIDES as follows.

Arguments of the parties

Defence Motion for Disclosure

1. The Defence seeks the disclosure of exculpatory material under Rule 68 (A) of
the Rules. In particular, it requests the following items :

(i) The closed session transcript of Witness D’s testimony on 17 June 2004 in the
case of the Prosecutor v. Casimir Bizimungu et al., page 65;

(ii) The statements that Witness D had previously given to the Prosecutor in the case
of the Prosecutor v. Casimir Bizimungu et al., pages. K0012002 and K0012003;

(iii) The confidential document page K0135220 in the case of the Prosecutor v.
Casimir Bizimungu et al.;

(iv) Unspecified transcripts from the case of the Prosecutor v. P. Nyiramasuhuko et
al.

2. In the alternative to its request for disclosure, the Defence seeks an in camera
inspection of the transcripts of the Butare case and the Mugiraneza case in order to
determine whether they contain exculpatory evidence.

3. Counsel for the Defence submits that, according to members of the Butare
defence team and lead counsel for Prosper Mugiraneza, the testimonies of witnesses
heard in theses trials contain material which exculpates the Accused.

4. The Defence could not obtain copies of this evidence since the witnesses had
testified in closed session and its efforts to obtain the requested material from the
Prosecutor were unsuccessful. The Defence asserts that, initially, the Prosecutor had
denied the existence of exculpatory material, but at a later meeting assured the
Defence that the requests for disclosure of exculpatory material would be addressed
when the return of property of the Accused took place.

5. The Defence appends to the Motion for Disclosure an affidavit of Counsel for
Prosper Mugiraneza who declares that the closed session transcripts of the trial of the
Prosecutor v. Mugiraneza contain exculpatory evidence regarding the Accused in the
present case. Counsel for Mugiraneza asserts that he received further confidential
documents from the Prosecutor which he considers to be exculpatory for the Accused
in the present case.
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ii) la réponse du Procureur intitulée Prosecutor’s Response to the Motions of Thar-
cisse Muvunyi for the Disclosure of Exculpatory Material, the Return of Persona1
Property and for a Status Conference, déposée le 29 novembre 2004, et

iii) la requête intitulée Accused Tharcisse Muvunyi’s Motion for Relief Pursuant to
Rule 66 and Rule 5, déposée le 19 janvier 2005 (la «requête en réparation»),

AYANT ENTENDU les parties au sujet des questions de communication litigieuses
au cours de la conférence de mise en état du 7 décembre 2004 et lors de la con-
férence préalable au procès du 20 janvier 2005,

STATUANT ci-après sur les requêtes,

Arguments des parties

Requête de la Défense en communication de pièces

1. La Défense demande la communication des moyens de preuve à décharge con-
formément au paragraphe 68 (A) du Règlement de procédure et de preuve (le
«Règlement»). Elle demande en particulier les pièces suivantes :
i) le compte rendu de l’audience à huis clos du 17 juin 2004 au cours de laquelle

le témoin D a déposé en l’affaire Le Procureur c. Casimir Bizimungu et consorts,
(p. 66 et 67);

ii) les déclarations faites antérieurement au Procureur par le témoin D en l’affaire Le
Procureur c. Casimir Bizimungu et consorts, (p. K0012002 et K0012003);

iii) Le document confidentiel (p. K0135220) en l’affaire Le Procureur c. Casimir
Bizimungu et consorts;

iv) Des comptes rendus d’audience non spécifiés en l’affaire Le Procureur c. Nyira-
masuhuko et consorts;

2. Subsidiairement à sa demande de communication de pièces, la Défense demande
un examen à huis clos des comptes rendus d’audience en l’affaire Butare et en
l’affaire Mugiraneza, afin de déterminer s’ils contiennent des moyens de preuve à
décharge.

3. Le conseil de la Défense affirme que, d’après l’équipe de la Défense en l’affaire
Butare et le conseil principal de Prosper Mugiraneza, les dépositions des témoins
entendus dans ces procès contiennent des éléments de nature à disculper l’accusé.

4. Les témoins ayant déposé à huis clos, la Défense n’a pas pu obtenir copie de
ces éléments de preuve et les démarches qu’elle a entreprises à cette fin auprès du
Procureur sont restées vaines. Le Procureur a commencé par nier l’existence d’élé-
ments de preuve à décharge, mais par la suite, pendant une réunion, il a assuré à la
Défense que ses demandes en communication de moyens de preuve à décharge serai-
ent examinées au moment où les biens personnels de l’accusé lui seraient restitués.

5. La Défense joint à la requête en communication une déclaration sous serment
de l’avocat de Prosper Mugiraneza, selon laquelle les comptes rendus de l’audience
à huis clos en l’affaire Le Procureur c. Mugiraneza contiennent des moyens de preuve
à décharge en l’espèce. Le conseil de Mugiraneza affirme avoir reçu du Procureur
d’autres documents confidentiels qu’il considère comme étant de nature à disculper
l’accusé en l’espèce.
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6. The Defence alleges that the delay in disclosing the requested materials hinders
its preparation for the trial thereby infringing upon the rights of the Accused.

Prosecutor’s Response

7. The Prosecutor avers that he has reviewed the material referred to in the affidavit
submitted by the Defence, and that on 26 November 2004, he disclosed the material
that he deems to be exculpatory. He prays the Chamber to dismiss the Defence motion
as moot.

Defence Motion for Relief

8. In its Motion for Relief the Defence seeks an order to require the Prosecutor to
deliver un-redacted witness statements on or before 28 January 2005. Additionally, the
Defence seeks to postpone the commencement of the trial to a date 60 days after the
delivery of the said un-redacted statements, or any other relief deemed appropriate by
the Chamber.

Deliberations

Bizimungu Closed Session Transcripts

9. The Chamber observes that on 2 February 2005, the Trial Chamber in the trial
of the Prosecutor v. Casimir Bizimungu et al. dismissed the Prosecutor’s Motion to
lift the seal on the closed session transcripts of Witness D’s testimony. The Bizimungu
Trial Chamber held that the Prosecutor should fulfil his disclosure obligations under
the Rules notwithstanding applicable protective orders, and that upon such disclosure,
the Defence for Muvunyi would be bound mutatis mutandis by the terms of the appli-
cable protective measures in accordance with the provisions of Rule 75 (F) of the
Rules1 .The Bizimungu Trial Chamber found that the Prosecutor’s Motion was
unnecessary in the : light of Rule 75 (F) of the Rules, and that he should forthwith
comply with his disclosure obligations2.

10. The Chamber notes that these findings by the Bizimungu Trial Chamber have
clearly affirmed the Prosecutor’s disclosure obligations. A second ruling of this Tri-
bunal on the issue is superfluous. Hence, this part of the Defence Motion for disclo-
sure of exculpatory and other relevant material is moot.

1 Prosecutor v. Casimir Bizimungu et al., Case n° ICTR-99-50-T, Decision on the Prosecutor’s
Request for an Order of Disclosure of Closed Session Transcripts and Sealed Prosecution Exhibits
pursuant to Rules 69 and 75 of the Rules of Procedure and Evidence (TC), 2 February 2005,
paras. 4-7.

2 Loc. Cit.
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6. La Défense fait valoir que le retard pris dans la communication des documents
demandés nuit à sa préparation du procès et, de ce fait, porte atteinte aux droits de
l’accusé.

Réponse du Procureur

7. Le Procureur indique avoir examiné les documents dont il est fait mention dans
la déclaration sous serment soumise par la Défense. Il ajoute que, le 26 novembre
2004, il a communiqué à la Défense les documents qu’il croyait de nature à disculper
l’accusé et prie la Chambre de rejeter la requête de la Défense, qui est dès lors sans
objet.

La requête de la Défense en réparation

8. Dans sa requête en réparation, la Défense demande une ordonnance prescrivant
au Procureur de lui remettre les déclarations de témoin non caviardées au plus tard
le 28 janvier 2005. Elle demande en outre que l’ouverture du procès soit reporté à
60 jours suivant la remise desdites déclarations non caviardées ou que la Chambre
lui accorde toute autre réparation qu’elle jugera appropriée.

Déliberation

Comptes rendus des audiences à huis clos en l’affaire Bizimungu et consorts

9. Le 2 février 2005, la Chambre de première instance en l’affaire Le Procureur
c. Casimir Bizimungu et consorts a rejeté la requête du Procureur tendant à obtenir
la levée des scellés sur les comptes rendus des audiences à huis clos au cours
desquelles le témoin D a déposé. Elle a déclaré que le Procureur devait remplir l’obli-
gation de communication que lui impose le Règlement malgré les mesures de protec-
tion en vigueur et qu’une fois qu’il s’en serait acquitté, la Défense de Muvunyi serait
tenue, mutatis mutandis, de respecter lesdites mesures de protection conformément à
l’article 75 (F) du Règlement1. Compte tenu des dispositions de l’article 75 (F), elle
a jugé que la requête du Procureur était inutile et a invité ce dernier à s’acquitter
immédiatement de son obligation de communication2.

10. La Chambre de première instance en l’affaire Bizimungu ayant clairement con-
firmé l’obligation de communication du Procureur, il serait superflu que le Tribunal
de céans statue une deuxième fois sur cette question. La partie de la requête de la
Défense qui a trait à la communication des moyens de preuve à décharge et d’autres
éléments pertinents n’a donc aucune raison d’être.

1 Le Procureur c. Casimir Bizimungu et consorts, affaire n° ICTR-99-50-T, Decision on the
Prosecutor’s Request for an Order of Disclosure of Closed Session Transcripts and Sealed
Prosecution Exhibits pursuant to Rules 69 and 75 of the Rules of Procedure and Evidence
(Chambre de première instance), 2 février 2005, paras. 4 à 7.

2 Loc.cit.
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Statements by Witness D and Confidential Document

11. The Chamber recalls the holding of Trial Chamber III that the burden lies upon
the Prosecutor to justify non-disclosure, not upon the Accused to justify disclosure
of materials that fall under Rule 68 (A) of the Rules3. In his submissions, the
Prosecutor has not explicitly addressed the issue of Witness D’s statements and the
requested confidential document. Hence, the Prosecutor has not discharged his burden
to justify non-disclosure. The Chamber further observes that the Defence request for
Witness D’s statements and a particular confidential document is highly specific.
There is no indication that the Defence is engaging in a “fishing expedition”. There-
fore, .the Prosecutor is obliged to disclose the requested materials under Rule 68 (A)
of the Rules.

12. Furthermore the Chamber recalls that Rule 75 (F) of the Rules applies to “any
disclosure obligation under the Rules”. According to the jurisprudence of the Tribu-
nal4, Rule 75 (F) is intended to create a mechanism for the routine disclosure of mate-
rials that might reveal the identity of a protected witness without the need for parties
to make individual applications to the Trial Chamber which ordered the protective
measures. Upon such disclosure, the party receiving the materials is then bound muta-
tis mutandis by the terms of the applicable protective measures in accordance with
the provisions of Rule 75 (F) of the Rules. Hence, the Chamber is of the view that
the Prosecutor shall fulfil his disclosure obligations under the Rules, and in particular
under Rule 68 (A) of the Rules, notwithstanding applicable protective orders.

Nyiramasuhuko Transcripts

13. With respect to the transcripts from the case of the Prosecutor v. P. Nyiramasuhuko
et al., the Chamber notes that on 19 January 2005, the Prosecutor disclosed to the
Defence the following transcripts of testimony given by Witness TQ in the trial of
the Prosecutor v. P. Nyiramasuhuko et al. : Transcripts of closed sessions on 6, 7 and
8 September 2004, and transcripts of open sessions on 8 and 9 September 2004.
Therefore the Chamber holds that the Defence request is moot.

Motion for Relief

14. The Chamber recalls its oral ruling during the Pre-Trial Conference on
20 January 2005. On that occasion, the Chamber denied the Defence request for a
postponement of the commencement of the trial. The Chamber held that the Defence

3 The Prosecutor v. Édouard Karemera, Case n° ICTR-98-44-PT, Decision on Juvenal Kajelje-
li’s Motion for Disclosure of Open and Closed Session Testimony, Exhibits and Pre-Trial State-
ments of Prosecution Witnesses GBU And GFA, 24 November 2004, para. 8.

4 Prosecutor v. Nahimana et. al. Case n° ICTR-99-52-T Decision on Disclosure of Transcripts
and exhibits of Witness X (TC), 3 June 2004 paras. 4 and 5; Prosecutor v. Nyiramasuhuko et
al., Case n° ICTR-98-42-T, Decision on the Prosecutor’s ex-parte and Extremely Urgent Motion
to Access Closed Session Transcripts in Case n° ICTR-96-3-A to Disclose to Case n° ICTR-98-
42-T (TC), 23 September 2004.
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Déclarations du témoin D et document confidentiel

11. La Chambre rappelle la décision dans laquelle la Chambre de première instance
III a affirmé qu’il appartenait au Procureur de justifier la non-communication et non
à l’accusé de justifier la communication des éléments visés aux paragraphes 68 (A)
du Règlement3. Dans ses conclusions, le Procureur n’a pas évoqué les déclarations
du témoin D et le document confidentiel demandé par la Défense. Il ne s’est donc
pas acquitté de son obligation de justifier la non-communication. La Chambre fait en
outre observer que la demande de la Défense visant à obtenir les éléments susmen-
tionnés est très précise. Comme rien n’indique que la Défense se soit lancée dans une
«recherche à l’aveuglette», le Procureur est tenu, en vertu du paragraphe 68 (A) du
Règlement, de communiquer les éléments de preuve demandés.

12. Par ailleurs, la Chambre rappelle que le paragraphe 75 (F) du Règlement
s’applique à «toute obligation de communication prévue par le Règlement». Selon la
jurisprudence du Tribunal4, l’article 75 (F) du Règlement établit un dispositif de com-
munication systématique des éléments susceptibles de révéler l’identité d’un témoin
protégé, et permet ainsi de faire l’économie de requêtes individuelles devant la Cham-
bre qui a ordonné les mesures de protection. La partie qui reçoit communication de
ces éléments est tenue, mutatis mutandis, de respecter les mesures de protection en
vigueur, conformément à l’article 75 (F) du Règlement. La Chambre estime donc que
le Procureur doit s’acquitter de ses obligations de communication prévues par le
Règlement, en particulier en son paragraphe 68 (A), indépendamment des mesures de
protection en vigueur.

Les comptes rendus d’audience de Nyiramasuhuko

13. S’agissant des comptes rendus d’audience en l’affaire Nyiramasuhuko et con-
sorts, la Chambre relève que, le 19 janvier 2005, le Procureur a communiqué à la
Défense les comptes rendus d’audiences suivants, au cours desquels le témoin TQ a
déposé : comptes rendus des audiences à huis clos des 6,7 et 8 septembre 2004 et
des audiences publiques des 8 et 9 septembre 2004. En conséquence, la demande de
la Défense est sans objet.

Requête en réparation

14. La Chambre rappelle la décision orale qu’elle a rendue au cours de la con-
férence préalable au procès du 20 janvier 2005 et dans laquelle elle a rejeté la
demande de la Défense tendant à ce que l’ouverture du procès soit reporté, au motif
que la Défense avait reçu les communications demandées en temps utile. En con-

3 Le Procureur c. Édouard Karemera, affaire n° ICTR-98-44-PT, Decision on Juvenal Kajeli-
jeli’s Motion for Disclosure of Open and Closed Session Testimony, Exhibits and Pre-Trial State-
ments of Prosecution Witnesses GBU and GFA, 24 novembre 2004, para. 8.

4 Le Procureur c. Nahimana et consorts, affaire n° ICTR-99-52-T, Décision relative à la com-
munication des comptes rendus d’audience et des pièces à conviction intéressant le témoin X
(Chambre de première instance), 3 juin 2004, paras. 4 et 5; Le Procureur c. Nyiramasuhuko et
consorts, affaire n° ICTR-98-42-T, Décision relative à la requête intitulée Prosecutor’s ex-parte
and Extremely Urgent Motion to Access Closed Session Transcripts in Case n° ICTR-96-3-A to
Disclose to Case n° ICTR-98-42-T (Chambre de première instance), 23 septembre 2004.
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had received the required disclosures in a timely manner. Hence, the “Defence Motion
for Relief pursuant to Rule 66 and Rule 5” is moot.

FOR THE ABOVE MENTIONED REASONS, the Chamber
I. DIRECTS the Prosecutor to disclose to the Defence under Rule 68 (A) of the

Rules
(i) The statements of Witness D in the case of the Prosecutor v. Casimir Bizimungu

et al., pages K0012002 and K0012003;
(ii) The confidential document page K0135220 in the case of the Prosecutor v.

Casimir Bizimungu et al. ;
II. ORDERS the Defence to preserve the confidentiality of the disclosed materials

under all circumstances and in compliance with the Witness Protection Decision ren-
dered by Trial Chamber II on 22 September 2000 in the trial of the Prosecutor v.
Casimir Bizimungu et al. ;

III. DECLARES the Defence Motions moot
(i) With respect to the disclosure of the closed session transcript of 17 June 2004

in the case of the Prosecutor v. Casimir Bizimungu et al., page 65;
(ii) With respect to the disclosure of unspecified transcripts from the case of the

Prosecutor v. P. Nyiramasuhuko et al. ;
(iii) With respect to the relief sought pursuant to Rules 66 and 5 of the Rules.

Arusha, 9 February 2005, done in English.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***
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séquence, la requête intitulée Defence Motion for Relief Pursuant to Rule 66 and
Rule 5 est sans objet.

PAR CES MOTIFS,
I. PRESCRIT au Procureur de communiquer à la Défense conformément au para-

graphe 68 (A) du Règlement
i) les déclarations du témoin D en l’affaire Le Procureur c. Casimir Bizimungu et

consorts, pages K0012002 et K0012003;
ii) le document confidentiel qui figure à la page K0135220 en l’affaire Le Procureur

c. Casimir Bizimungu et consorts ;
II. ORDONNE à la Défense de préserver en toutes circonstances la confidentialité

des éléments communiqués, conformément à la décision relative aux mesures de pro-
tection des témoins que la Chambre de première instance II a rendue le 22 septembre
2000 en l’affaire Le Procureur c. Casimir Bizimungu et consorts ;

III. DÉCLARE la requête de la Défense sans objet s’agissant :
i) de la communication du compte rendu de l’audience à huis clos du 17 juin 2004

en l’affaire Le Procureur c. Casimir Bizimungu et consorts, page 66 et 67;
ii) de la communication de comptes rendus d’audience non précisés en l’affaire Le

Procureur c. Nyiramasuhuko et consorts;
iii) de la réparation demandée en vertu des articles 66 et 5 du Règlement.

Arusha, le 9 février 2005.

[Signé] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on Motion for Continuance for the Defence
to Submit a Response to the Prosecutor’s Motion

for Admission of Testimony of Expert Witness Pursuant to Rules 54, 73,
and 92 bis until Monday February 14, 2005

Rules 73 (E) and 54 of the Rules of Procedure and Evidence
10 February 2005 (ICTR-2000-55A-PT)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Extension of time, Length of the Prosecutor’s Motion – Motion
granted

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 73, 73 (E) and 92 bis

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka De Silva, Presiding,

Judge Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Motion for Continuance for the Defence to Submit a

Response to the Prosecutor’s Motion for Admission of Testimony of Expert Witness
pursuant to Rules 54, 73, and 92 bis until Monday February 14, 2005” (the “Defence
Request”) filed on 10 February 2005;

CONSIDERING the “Prosecutor’s Motion for Admission of Testimony of Expert
Witness pursuant to Rules 54, 73 and 92 bis” (the “Prosecutor’s Motion”) filed on 2
February 2005 and in its complete version served on the Defence on 7 February 2005;

CONSIDERING the Rules of Procedure and Evidence (the “Rules”) in particular
Rules 73 (E) and 54 of the Rules;

CONSIDERING that the Defence Request for extension of time to file its Response
was filed within the time limits;

CONSIDERING that the Prosecutor’s Motion and its Annex A contain several hun-
dred pages of information;

CONSIDERING that, in this particular instance, an extension of the time limits
prescribed by Rule 73 (E) of the Rules will not delay the proceedings;
I. GRANTS the Defence Request;
II. DIRECTS the Defence to submit its Response to the Prosecutor’s Motion by Mon-

day 14 February 2005.

Arusha, 10 February 2005, done in English.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on the Prosecutor’s Motion for Leave
to File an Amended Indictment

23 February 2005 (ICTR-2000-55A-PT)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Amendment of Indictments, Relevant factor, Interest of justice,
Interests of judicial economy, Rights of the Accused, Right to be informed promptly
and in detail of the nature and cause of the charge against him, Right to have ade-
quate time and facilities for the preparation of his Defence, Right to be tried without
undue delay – Purpose of an Amendment of Indictment, Addition of new charges,
Development of factual allegations, Minor changes to the indictment – Distinction
between new particulars and new charges, Definition of “charges”, Definition of
“counts”, Criteria for distinction between charges and counts – Proper Pleading of
Individual Criminal Responsibility, – Procedural consequences of amending the indict-
ment at a late stage of pre-trial proceedings by the introduction of new charges, Fur-
ther appearance of the Accused – Onus on the Prosecutor, Sufficient reasons or
grounds to reconsider the decision confirming the indictment – Withdrawal of counts,
Disadvantage for the Defence, Diligence of the Prosecutor, Prejudice to the rights of
the Accused, – Linguistic Interpretation – Motion denied

International Instruments cited :

Rules of Procedure and Evidence, rules 47, 47 (E), 47 (F), 47 (G), 50, 50 (A) (ii),
50 (B), 50 (C) and 73 (A); Statute, art. 18, 19 and 20

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyima-
na, Idelphonse Hategekimana, Decision to Confirm the Indictment, 2 February 2000
(ICTR-2000-55); Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judgement,
26 May 2003 (ICTR-96-3); Trial Chamber, The Prosecutor v. Casimir Bizimungu et
al., Decision on the Prosecutor’s Request for Leave to File an Amended Indictment,
6 October 2003 (ICTR-99-50); Trial Chamber, The Prosecutor v. Tharcisse Muvunyi,
Idelphonse Nizeyimana, Idelphonse Hategekimana, Decision Regarding the Prosecu-
tor’s Motion for Leave to Sever an Indictment and for Directions on the Trial of Thar-
cisse Muvunyi, 11 December 2003 (ICTR-2000-55); Appeals Chamber, The Prosecutor
v. Edouard Karemera et al., Decision on the Prosecutor’s Interlocutory Appeal Against
Trial Chamber III Decision of 8 October 2003 Denying Leave to File an Amended
Indictment, 19 December 2003 (ICTR-98-44); Trial Chamber, The Prosecutor v. Mika
Muhimana, Decision on Motion to Amend Indictment, 21 January 2004 (ICTR-95-
1B); Appeals Chamber, The Prosecutor v. Gérard and Elizaphan Ntakirutimana,
Judgement, 13 December 2004 (ICTR-96-10 and 96-17)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Milorad Krnojelac, Judgment, 17 Sep-
tember 2003 (IT-97-25)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the
“Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka De Silva, Presiding,
Judge Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);

BEING SEIZED of the “Prosecutor’s Request for Leave to Amend an Indictment
Pursuant to Rules 73 and 50 of the Rules of Procedure and Evidence” dated
17 January 2005 and filed on 19 January 2005 (the “Motion”) as modified by the
Prosecutor’s Response to the Trial Chamber’s Directive of 1 February 2005 in
Relation to the Scheduling Order Pursuant to Rule 47 (F) (i) and 54 of the Rules”
filed on 4 February 2005 (“the Prosecutor’s Answer to the Chamber’s Directive”);

CONSIDERING
(i) The “Accused Tharcisse Muvunyi’s Response to the Prosecutor’s Request for

Leave to Amend an Indictment Pursuant to Rules 73 and 50 of the Rules of Pro-
cedure and Evidence” filed on 26 January 2005 (“the Defence Response to the
Motion”);

(ii) The Directives contained in the Scheduling Order issued by this Chamber on 1
February 2005;

(iii) The Prosecutor’s Answer to the Chamber’s Directive in which the Prosecutor
attached the Revised Proposed Indictment;

(iv) The “Accused Tharcisse Muvunyi’s Reply to the Prosecutor’s Response to the
Trial Chamber’s Directive of 1 February 2005 in Relation to the Scheduling Order
pursuant to Rule 47 (F) (i) and 54 of the Rules and Request for Leave to Amend
an Indictment pursuant to Rules 73 and 50 of the Rules of Procedure and Evi-
dence” filed on 9 February 2005 (“the Defence Response to the Prosecutor’s
Answer to the Chamber’s Directive”);

(v) The “Prosecutor’s Reply to the Defence Response to its Motion for Leave to
Amend its Indictment pursuant to Rules 73 and 50 of the Rules of Procedure and
Evidence” filed on 14 February 2005 (“the Prosecutor’s Reply”); and

(vi) The “Accused Tharcisse Muvunyi’s Reply to the Prosecutor’s Motion to Amend
Indictment-Addendum” filed on 18 February 2005 (“the Defence Rejoinder”);

RECALLING that
(i) The original indictment was confirmed by Judge Yakov Ostrovsky on 2 February

2000 and filed on 7 November 2000;
(ii) The Accused made his initial appearance before the Tribunal on 8 November 2000

and entered a plea of not guilty to all counts of the indictment;
(iii) The Prosecutor requested the severance of the Accused on 5 November 20031

which was granted by Trial Chamber III on 11 December 20032;
(iv) The Prosecutor filed the current indictment on 23 December 2003;

1 The Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyimana and Idelphonse Hategekimana,
Case n° ICTR-2000-55-I, Prosecutor’s Motion for Leave to Sever an Indictment and for Direc-
tions on the Trial of Tharcisse Muvunyi, filed 5 November 2003.

2 The Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyimana and Idelphonse Hategekimana,
Case n° ICTR-2000-55-I, Decision Regarding the Prosecutor’s Motion for Leave to Sever an
Indictment and for Directions on the Trial of Tharcisse Muvunyi (TC), 11 December 2003.

2090719_Rwanda 2005.book  Page 2586  Wednesday, May 25, 2011  1:15 PM



ICTR-2000-55A 2587

CONSIDERING the Statute of the Tribunal (the “Statute”), in particular Articles
18 and 20 of the Statute, and the Rules of Procedure and Evidence (the “Rules”), in
particular Rules 50 and 47 of the Rules;

NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules, on the basis
of all the written submissions filed by the Parties.

Arguments of the Parties

Prosecutor’s Motion

1. The Prosecutor requests leave, pursuant to Rule 50 of the Rules, to file an
amended indictment. The proposed amended indictment is appended to the Motion.
The amendment sought by the Prosecutor involves the following :
(i) the removal of two counts, namely rape as a crime against humanity and other

inhumane acts as a crime against humanity;
(ii) the deletion of his general allegations in the “Concise Statement of Facts” which

refer to the historical and social contexts of his specific allegations;
(iii) various editorial changes; and
(iv) the addition of particulars relevant to the remaining charges.

2. He submits that the proposed amendment is justified in law, is in the interest of
justice and will not cause delay to the commencement of trial. He avers that the pro-
posed amended indictment (i) does not contain new charges; (ii) contains two counts
less than the existing indictment; and (iii) is more streamlined. Accordingly, he sub-
mits, the proposed amended indictment would decrease the number of witnesses and
therefore lead to a more expeditious trial.

3. The Prosecutor asserts that recent jurisprudence obliges him to state the material
facts imputed to the Accused clearly and with sufficient detail3.

4. The Prosecutor suggests that, in determining if leave should be granted under
Rule 50 of the Rules, the Rule 47 requirement of evidential support demonstrating a
prima facie case is not applicable.

5. The Prosecution argues that the proposed amendment relies on supporting mate-
rials which have already been disclosed to the Defence. Therefore, argues the
Prosecutor, the amendment is neither untimely nor prejudicial.

Defence Response to the Motion

6. By its Response, the Defence requests that the Chamber deny the Motion.
7. The Defence submits that a proposed amendment must be considered against the

overall interest of justice4, and that the rights of the Accused guaranteed by Articles
19 and 20 of the Statute need to be respected5.

3 The Prosecutor v E. and G. Ntakirutimana, Case n° ICTR-96-10-A and ICTR-96-17-A, Judg-
ment (AC), 13 December 2004; Rutaganda v. Prosecutor, Case N° ICTR-96-3-A, Judgment (AC),
26 May 2003.

4 The Defence buttresses this submission with The Prosecutor v. Niyitegeka, Case n° ICTR-96-14-I,
Decision on Prosecutor’s Request for Leave to File an Amended Indictment (TC), 21 June 2000, 32-33.

5 The Defence buttresses this submission with The Prosecutor v. Bizimungu, Case n° ICTR-99-50-I,
Decision on Prosecutor’s Motion for Leave to File an Amended Indictment (TC), 6 October 2003, 27.
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8. Regarding the proposed amendments, the Defence points out that :
(i) most of the deletions concern the historical context and not the material facts

necessary for the determination of the guilt or innocence of the Accused;
(ii) the additional particulars as contained in paragraphs 17, 18, 19, 26, and 29

include new factual allegations against the Accused and therefore amount to new
charges6;

(iii) the additional particulars were already known to the Prosecutor by December
2003 when the indictment was last amended.

9. The Defence asserts that the proposed amendment would cause delay, since it
aims at including new charges, and a further opportunity to plead on that indictment
would be necessary. It avers that it had no prior notice of the new allegations.

10. The Defence argues that Rule 47 of the Rules requires the Chamber to review
the supporting materials when deciding whether to grant leave to amend the indictment.

Prosecutor’s Answer to the Chamber’s Scheduling Order

11. As indicated earlier, on 1 February 2005, the Chamber issued a Scheduling
Order directing the Prosecution to provide the following information, among others,
for purposes of determining the Motion :
1. […]
2. Which types of responsibility under Article 6 (1) of the Statute does the Prosecutor

intend to rely upon?
3. Which factual allegations refer specifically to which type of responsibility under

Article 6 (1) of the Statute?
4. Does the Prosecutor wish to rely solely on responsibility under Article 6 (1) of the

Statute with respect to the allegations contained in paragraphs 10 to 14 and 26 to
30 of the Proposed Amended Indictment?

5. Does the Prosecutor wish to rely solely on responsibility under Article 6 (3) of the
Statute with respect to the allegations contained in paragraphs 15 to 25 of the Pro-
posed Amended Indictment?

6. Has the Prosecutor previously disclosed the allegations contained in paragraphs 15,
16, 17, 18, 19, 26, 28 and 29 of the Proposed Amended Indictment to the
Defence7? If so, by what means and on which date?

6 This range of impugned paragraphs relate only to the first proposed amended indictment
which the Defence was addressing at the time of this Response. As will be seen later, the
Prosecution did subsequently submit a second proposed amended indictment encompassing and
replacing the first proposed amended indictment and which included additional information.
Consequently, as will be seen later, the Defence expanded its range of impugned paragraphs. See
paragraphs 15 and 18 of this Decision.

7 This range of paragraphs relate only to the first proposed amended indictment being the only
one before the Chamber at the time of this Scheduling Order. As will be seen later, the Prose-
cution did subsequently submit a second proposed amended indictment encompassing and replacing
the first proposed amended indictment and which included additional information. Consequently,
as will be seen later, the Chamber expanded its consideration of the range of paragraphs
impugned as containing new charges. See paragraphs 38 and 41 of this Decision.
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12. On 4 February 2005, the Prosecutor filed his answer to the Chamber’s
Scheduling Order. In it, the Prosecutor confirmed that he intends to rely on all modes
of participation enumerated in Article 6 (1) of the Statute.

13. In that regard, the Prosecuting Counsel contends that the Chamber may find
the Accused guilty if it determines that he participated in a crime through any action
encompassed by the Statute even if it differs from the theory advanced by the
Prosecutor in the indictment. The Prosecution argued that, through the general pleading
of responsibility under Article 6 (1) of the Statute, the Defence is on sufficient notice
that any of the forms of responsibility therein contemplated may apply.

14. With respect to the pleading of responsibility under Article 6 (1) and 6 (3) of
the Statute, the Prosecuting Counsel contends that the two forms of responsibility are
not mutually exclusive. Accordingly, the pleading of responsibility under Article 6 (1)
of the Statute does not prevent the Chamber from finding, additionally or alternatively,
responsibility under Article 6 (3) of the Statute. They argued that the Chamber can
find the Accused guilty of any of the forms of individual criminal responsibility,
irrespective of any particular type of responsibility pleaded by the Prosecutor.

15. Along with his Reply to the Chamber’s directives, the Prosecutor submitted a
new proposed amended indictment which, according to him, contains further and bet-
ter particulars. He requests the Chamber to accept this new proposed amended indict-
ment in place of the one filed on 19 January 2005. In this second proposed amended
indictment, the Prosecutor proposes the following changes which encompassed the
changes made in the first proposed amended indictment :
(i) he adds further and better particulars in paragraphs 9, 16, 17, 23, 25, 26, 27, 33,

34, 35, 36, 40, 41, 42 and 43;
(ii) he expands the scope of the responsibility of the Accused to include responsibility

under Article 6 (1) and 6 (3) of the Statute for paragraphs 18 to 36;
(iii) he further defines the mode of individual responsibility of the accused with

respect to paragraphs 14, 15, 20, 24 and 25; and
(iv) he makes additional editorial changes.

Defence Response to the Prosecutor’s Answer to the Chamber’s Directive

16. The Defence reasserts its objection to the Motion. It emphasizes that the
Prosecutor proposes further amendments in his Response to the Chamber’s Directive.

17. The Defence evokes the guarantees of Articles 19 and 20 of the Statute, including
the right of the Accused to be informed promptly and in detail of the charges against
him, the right of the Accused to have adequate time for the preparation of his
defence, and the right of the Accused to be tried without undue delay.

18. With respect to paragraphs 9, 15, 17, 19, 20, 21, 22, 25, 26, 27, 32, 33, 34,
35, 36, 38, 41, 42, and 43 of the Prosecutor’s latest proposal, the Defence reiterates
its claim that the Prosecutor inserts new allegations which he had been aware of for
a considerable length of time. The Defence avers that the prior disclosure of witness
statements cannot remedy a lack of diligence in pleading the material facts in the
indictment.

19. With respect to the Prosecution’s submissions regarding the pleading of respon-
sibility under Article 6 (1) of the Statute, the Defence submits that under Article 20
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of the Statute, the Accused is entitled to know which factual allegations support which
types of responsibility. The Prosecutor’s failure to provide this information hinders the
ability of the Defence to prepare for trial.

20. The Defence contends that the Prosecutor’s pleading of responsibility under
Article 6 (3) of the Statute lacks specificity.

Prosecutor’s Reply

21. In reply to the Defence submissions, the Prosecutor avers that :
(i) The inclusion of additional allegations, such as the Nyakizu commune meeting,

is to reflect to the greatest extent possible the full nature of the culpability of
the Accused and that doing so is not misleading in any way.

(ii) His response to the Scheduling Order provided further and better particulars of
benefit to the Accused.

(iii) There has been clear and direct disclosure to the Defence in the form of witness
statements and, further, the indictment did contain these allegations in the first
place. The proposed indictment simply brings it in line with recent jurisprudence
of the Appeals Chamber8. Accordingly the Defence is on notice and has no need
to “guess” the Prosecutor’s strategy.

22. With reference to the Defence submission pertaining to the pleading of Art 6 (3),
the Prosecutor states that it is apparent which allegations rely on command responsibility.

23. The Prosecutor notes that nothing in the Defence submissions demonstrates any
specific prejudice that will be suffered were the Chamber to grant leave to amend
the indictment.

Defence Rejoinder

24. The Defence reiterates that the Prosecution’s motion is untimely and alleges
new matters that are not currently even broadly alleged in the existing indictment. It
asserts that the Chamber should deny the motion or, if allowed, the Chamber should
allow the Accused to plead again to the new indictment9.

Deliberations

The Law on the Amendment of Indictments Under the Statute and the Rules

25. The Chamber notes that the material provisions regarding the amendment of
indictments are essentially Rules 50 and 47 (E), (F) and (G) of the Rules :

8 The Prosecutor buttresses this submission with The Niyitegeka v. Prosecutor, Case N° ICTR-
96-14-A, Judgment (AC), 9 July 2004 and The Prosecutor v. Ntakirutimana and Ntakirutimana,
Case N°. ICTR-96-10-A and ICTR-96-17-A, Judgment (AC), 13 December 2004.

9 The Defence buttresses this submission on The Prosecutor v. Edouard Karemera, Mathieu
Ngirumpatse, Joseph Nzirorera and Andre Rwamakuba, Case N° ICTR-98-44-PT, Decision on
Severance of Andre Rwamakuba and for Leave to File Amended Indictment (TC) 14 February
2005, 43 and 55. In this decision there remained more than 30 days before the trial was due to
commence.
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Rule 50 : Amendment of Indictment
(A) (i) The Prosecutor may amend an indictment, without prior leave, at any

time before its confirmation, but thereafter, until the initial appearance of the
accused before a Trial Chamber pursuant to Rule 62, only with leave of the
Judge who confirmed it but, in exceptional circumstances, by lave of a Judge
assigned by the President. At or after such initial appearance, an amendment of
an indictment may only be made by leave granted by that Trial Chamber pur-
suant to Rule 73. If leave to amend is granted, Rule 47 (G) and Rule 53 bis apply
mutatis mutandis to the amended indictment.

(ii) In deciding whether to grant leave to amend the indictment, the Trial
Chamber or, where applicable, a Judge shall, mutatis mutandis, follow the pro-
cedures and apply the standards set out in Sub-Rules 47 (E) and (F) in addition
to considering any other relevant factors.

(B) If the amended indictment includes new charges and the accused has
already appeared before a Trial Chamber in accordance with Rule 62, a further
appearance shall be held as soon as practicable to enable the accused to enter a
plea on the new charges.

(C) The accused shall have a further period of thirty days in which to file pre-
liminary motions pursuant to Rule 72 in respect of the new charges and, where
necessary, the date for trial may be postponed to ensure adequate time for the
preparation of the defence.

Rule 47 : Submission of Indictment by the Prosecutor
(…)
(E) The reviewing Judge shall examine each of the counts in the indictment,

and any supporting materials the Prosecutor may provide, to determine, applying
the standard set forth in Article 18 of the Statute, whether a case exists against
the suspect.

(F) The reviewing Judge may :
(i) Request the Prosecutor to present additional material in support of any

or all counts, or to take any further measures which appear appropriate;
(ii) Confirm each count;
(iii) Dismiss each count; or
(iv) Adjourn the review so as to give the Prosecutor the opportunity to modify

the indictment.
(G) The indictment as confirmed by the Judge shall be retained by the

Registrar, who shall prepare certified copies bearing the seal of the Tribunal. If
the accused does not understand either of the official languages of the Tribunal
and if the language understood is known to the Registrar, a translation of the
indictment in that language shall also be prepared, and a copy of the translation
attached to each certified copy of the indictment.

26. As Rule 50 (A) (ii) makes clear, the Chamber shall, in deciding an application
to amend the indictment, consider “any other relevant factors” besides the requirement
to follow the procedures and apply the standards set out in Rules 47 (E) and (F).
One “relevant factor” which the Chamber must consider as part of this requirement
is the interest of justice. This requirement appears now to be settled in the jurispru-
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dence of the Tribunal10. In determining whether an amendment is in the interest of
justice, the Chamber needs, among other considerations, to bear in mind the rights
of the Accused, in particular the rights guaranteed by Articles 19 and 20 of the Statute.
Among these are the rights :
(i) to be informed promptly and in detail of the nature and cause of the charge

against him11;
(ii) to have adequate time and facilities for the preparation of his defence12; and
(iii) to be tried without undue delay13.

27. In order to establish that an amendment is in the interest of justice, the onus
rests on the Prosecutor to set out the factual basis and legal motivation in support of
his request to amend, and it is for the Defence to respond to his arguments14.

The Prosecutor’s Request to Delete Two Counts and Contextual Information

28. The Prosecutor seeks to withdraw two counts from the current indictment, i.e.
Count 4 (rape as a crime against humanity) and Count 5 (other inhumane acts as a
crime against humanity). In certain cases, this may be a gesture inuring to the benefit
of the Defence. But this is not always so.

29. In the present case, with just a few weeks left before the trial is due to com-
mence, the Chamber observes that the Defence has likely expended time and resources
preparing to defend the charges which are now proposed to be withdrawn. This raises
questions of not just inconvenience, but of double jeopardy in the sense of the right
of an accused to have cleared, once and for all, any criminal accusation against him
or her. The Chamber notes, particularly, that the Defence opposes the Motion in its
entirety, including this proposal to withdraw the two counts.

30. The Chamber notes that the Prosecutor has said nothing at all about the reasons
for this request to withdraw the two counts at this stage of the proceedings. This par-
ticularly leaves the Chamber at a loss as to why the Prosecutor waited until this late
hour to make the present Motion, noting that the Prosecution has been in possession
of all the statements that the Prosecutor cites in support of his motion when the cur-
rent indictment was last amended and filed in December 2003. In this connection, the
Chamber observes that these charges have been confirmed by a judicial decision of
this Tribunal15. If the Prosecutor does not seize the Chamber of sufficient reasons or
grounds upon which to reconsider the decision confirming the indictment, the Cham-
ber will lack a legal basis upon which to exercise any discretion to depart from that

10 The Prosecutor v. Ndindabahizi, Decision on Prosecution Motion for Leave to amend indict-
ment, filed on 20 August 2003 (the “Ndindabahizi Decision”); The Prosecutor v. Niyitegeka,
Decision on Prosecution Motion for Leave to amend indictment, filed on 21 June 2000 (the “Niy-
itegeka Decision”).

11 See Article 20 (4) (a) of the Statute.
12 See Article 20 (4) (b) of the Statute.
13 See Article 20 (4) (c) of the Statute.
14 The Prosecutor v. Musema, Case N° ICTR-96-13-I, Decision on the Prosecutor’s Request

for Leave to Amend the Indictment, 18 November 1998.
15 The Prosecutor v. Muvunyi, Nizeyimana, Hategekimana, Case n° ICTR-00-55-I, Decision to

Confirm the Indictment, 2 February 2000.
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previous decision. It bears saying that once an indictment has been confirmed the
Prosecutor cannot obtain an amendment without providing the Chamber with a con-
vincing legal justification.

31. In this regard, it is worth mentioning that a prosecutor who no longer intends
to prosecute an accused on certain counts of the indictment needs no amendment of
the indictment to achieve that end. He could, instead, simply declare, at the opening
of the trial, that he will not present any evidence on those counts. At the eve of trial,
as in the present case, such a declaration might prove a more efficient way of achieving
what was intended by a motion to amend the indictment.

32. Another motivation for the proposed amendment is so that the Prosecutor may
remove information on the historical and social contexts contained in the current
indictment.

33. In this regard, the Chamber recalls the jurisprudence saying that to apply for
leave for the purpose of, inter alia, removing the historical and social contexts and
removing charges may not always be in the interests of judicial economy16.

34. In view of the foregoing, the Chamber finds that Prosecutor’s request to amend
the indictment in order to withdraw Counts 4 and 5 is unnecessary, and that his
request to remove the historical and social contexts is not in the interests of judicial
economy.

Are the “New Particulars” Within the Scope of the Confirmed Charges or Do they
Constitute New Charges?

35. The Chamber recalls the Tribunal’s jurisprudence that a motion to amend an
indictment may generally be allowed for any of the following purposes : (a) add new
charges; (b) develop the factual allegations found in the confirmed indictment; and
(c) make minor changes to the indictment17. The Chamber, however, notes that pro-
posed amendments which add new charges are more problematic and thus require
greater scrutiny and analysis in order to avoid prejudice to the rights of the Accused.
It bears emphasizing that the reason for caution when new charges are added is not
merely because the charges are new, for new charges in themselves do not impugn
a motion to amend an indictment. It is the interest of justice in the particular circum-
stances of the case that make it so.

36. In this connection, the Chamber will now address the essential question whether
the new information that the Prosecutor has pleaded in his proposed amended indict-
ment contain merely new particulars within the scope of the confirmed charges (as
the Prosecutor contends), or rather (as the Defence insists) constitute new charges in
the sense of Rule 50 (B) of the Rules. Considering that the second proposed amended
indictment essentially encompasses the first proposed amended indictment, and con-
sidering that the Prosecutor has tendered the second proposed amendment to replace

16 The Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-I, Decision on the Prosecutor’s
Request for Leave to File an Amended Indictment (TC), 6 October 2003, 31. Note that this issue
was not addressed on appeal.

17 The Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-I, Decision on the Prosecutor’s
Request for Leave to File an Amended Indictment (TC), 6 October 2003, 26.
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the first, the Chamber will now limit its discussion in this part to the contents of the
second proposed amended indictment.

37. The paragraphs which the Defence contests as containing new charges are
paragraphs 9, 15, 17, 19, 20, 21, 22, 25, 26, 27, 32, 33, 34, 35, 36, 38, 41, 42, and
43 of the proposed Indictment.

38. In the context of determining whether any of these paragraphs or a combination
thereof contains new charges, the Chamber observes that “charge” and “count” are
not always coterminous. The word “charge” may sometimes be taken as synonymous
with “count” as far as it merely refers to the crime alleged in an indictment. Con-
versely, the term “charge” as it appears in Rule 50 (B) of the Rules may not be
limited to this usage. A charge also can have the larger meaning of an allegation
eveled against an indicted person. Hence, the Chamber does not limit its evaluation
to the question whether the proposal contains new counts, but rather examines whether
the proposed amendment includes new allegations that amount to new charges.

39. Thus, in determining whether the new information that the Prosecutor proposes
to introduce amounts to new charges in the sense of Rule 50 (B) of the Rules, the
Chamber considers, among other factors, the following criteria :
(i) Could the additional allegation by itself, if proven, ground a conviction of the

Accused for any crime?
(ii) Does the additional allegation constitute a material fact which converts what was

an unintelligibly vague pleading (which did not engage an issue) into an intel-
ligible factual allegation (which now engages an issue)?

(iii) Does the proposed change amount to the addition of a level of specificity that
radically transforms the existing pleading?

(iv) Is the additional allegation a fact addressing an element or part of an element
of crime?

(v) Does the additional allegation rebut a defence?
(vi) Does the additional allegation constitute an aggravating circumstance?
(vii) Does the additional allegation rebut a plea in mitigation?

40. The Chamber observes that the proposed Amended Indictment contains two
types of new material. On the one hand, some of the material contains expanded fac-
tual allegations that do in fact amount to new charges. These are based on allegations
in witness statements reproduced in the supporting material. The vast majority of
those allegations are to be found in statements dated between 1998 and 2002 and dis-
closed to the Defence between July 2001 and December 2004. On the other hand,
there are those facts that merely particularise the allegations already contained in the
current indictment. It is the Chamber’s view that while introducing the former at this
stage of pre-trial proceedings is likely to occasion substantial prejudice to the accused,
the latter are unlikely to have that effect.

41. Having reviewed the allegations in the proposed indictment in the light of the
existing jurisprudence and the foregoing discussions, the Chamber finds that the fol-
lowing of the Prosecutor’s proposed changes amount to new charges :
(i) The proposed Paragraph 15 alleges that the attacks on wounded Tutsi refugees

in the vicinity of University Hospital in Butare occurred between April and May
2004. Previously, the Prosecutor alleged that these attacks occurred on or about
15 April 1994. It is the Chamber’s view that the proposed change does broaden
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the time frame for which the Defence may need to conduct investigations and
prepare its case.

(ii) The proposed Paragraph 16 alleges that the Accused mandated hospital staff to
halt treatment of Tutsi refugee patients and later ordered their evacuation with
no provision for their care. While the current indictment mentions an attack on
wounded Tutsi at the hospital, it says nothing about orders or instructions that
the Accused might have given to hospital staff. The proposed Paragraph 16 thus
introduces a completely new element and broadens the scope of the legal
responsibility of the Accused. It may also raise questions of aggravation of the
crime alleged.

(iii) The proposed Paragraph 17 seeks to change the factual basis of Counts 1 and
2 by reference to the factual allegations in paragraphs 37 to 43 (Count 3). The
latter paragraphs contain new charges [See the discussion in clauses (vii) and
(viii) below]. The proposed incorporation by reference would therefore also
introduce new charges into Counts 1 and 2.

(iv) The proposed Paragraph 18 alleges that the establishment of roadblocks was
ordered by the Interim Government on or about 7 April 1994. The current
indictment categorically states that the Interim Government ordered roadblocks
to be created on 27 April 1994. The proposed amendment thus expands the peri-
od during which roadblocks were ordered to include the period of 7 April to
26 April 1994 and therefore may at least supply new material elements of one
or more crimes.

(v) The proposed Paragraph 25 alleges the Accused’s involvement in the abduction
of Tutsi civilians from various communes and their torture at the brigade cell
or ESO Camp. The proposed Paragraph 26 alleges the Accused’s involvement
in the abduction of family members of Tutsi soldiers from ESO camp who were
later on killed at an unknown location. The current indictment only indicates
one abduction at the Beneberika Convent. This new allegation multiplies the
locations and incidence of the alleged abductions.

(vi) The proposed Paragraph 27 alleges that Jean Baptiste Habyalimana was detained
at the brigade cell which was under the control of the Accused. It further alleges
that Habyalimana was taken away from the cell and never seen again. The cur-
rent indictment refers to Habyalimana’s dismissal from his position as préfet of
Butare, yet no mention is made of the Accused’s involvement in his detention
or disappearance. Accordingly, this is a completely new allegation that is not
contained in the current Indictment.

(vii) The proposed paragraphs 33 to 36 contain allegations of the Accused’s involve-
ment in the training and recruitment of Hutu civilians as militiamen at ESO and
other locations in Butare préfecture. The current indictment, in paragraphs 3.11
(i) and (ii) makes general allegations about the creation of Interahamwe com-
mittees at the préfectoral level, and that the MRND Party and the Rwandan
Armed Forces (“FAR”) provided support, military training and weapons to those
members devoted to their extremist cause. The personal involvement of the
Accused in any of these events is not alleged in any part of the current indict-
ment. This new pleading does constitute a material fact, without which a charge
in the existing indictment may not be supported and does add specificity that
radically transforms the existing pleading.
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(viii) The proposed Paragraph 41 alleges that the Accused himself “provided weapons
for local militiamen” at the Nyakizu meeting in April 1994, and that these
weapons were later used “to kill Tutsi civilians.” Conversely, Paragraph 3.26 of
the existing indictment alleges that “during the events referred to in this indict-
ment” the Accused “participated directly in the provision of weapons”. The pro-
posed paragraph therefore contains new charges in the sense that it specifically
alleges that the Accused supplied weapons which were used to kill Tutsi civilians.
There is a difference between this allegation and the version of it in the existing
indictment, which merely accused him of participation in the provision of
weapons.

42. In the circumstances then, the Chamber is satisfied that the proposed indictment
contains new charges. But the point of the foregoing exercise is, of course, not merely
to find whether the proposed indictment contains new charges. As stressed earlier,
new charges in themselves do not bar the Chamber from granting leave to amend an
indictment; it is the interest of justice in the particular circumstances of the case that
may stand in the way of an amendment.

The Prosecutor’s Diligence and Potential Prejudice to the Accused

43. In order fully to address the implications of the new charges as determined
above, the Chamber must consider whether the Prosecutor was diligent in seeking to
amend the indictment as he seeks to do at this late stage of the pre-trial proceedings,
and whether granting such an amendment could potentially prejudice the rights of the
Accused under Article 20 or confer an unfair tactical advantage on the Prosecution.

44. In this connection, the Chamber notes that the Accused has been in detention
since February 2000 : the initial indictment was filed on 17 November 2000 to which
the Accused pleaded not guilty : and the current indictment was filed on 23 December
2003, following an amendment severing the case for the Accused. The Chamber also
notes that at the Status Conference held on 7 December 2004, the Chamber
announced that the trial would commence on 28 February 2005. Subsequent to this
instruction, the Prosecutor filed a motion seeking an amendment on 17 January 2005,
which he revised extensively and replaced on 4 February 2005.

45. It is especially of note that by December 2003 when the Prosecutor last
modified the indictment, the Prosecutor was ostensibly in possession of most, if not
all, the witness statements that he claims to rely upon in support of the amendments
sought by the current motion. The Chamber recalls that the Prosecutor has based the
additional allegations, including the new charges, on the following witness statements
dated between 1998 and 2002 and previously disclosed to the Defence :
a) Witness statement of Witness CCQ dated 31 January 2001;
b) Witness statement of Witnesses TQ and QBE dated 28 July 1998 and 20 July 2001

respectively;
c) Witness statement of Witnesses YAI and CCP, dated 12 May 2000 and 19 October

1999 respectively;
d) Witness statements of Witness CCR dated 20 July 2001, 23 May 2001 and 16

August 2001;
e) Witness statements of Witness YAQ dated 4 February 2000 and 20 March 2001;
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f) Witness statement of Witness NN, Witness YAA and Witness KAL dated 16 July
1998, 19 September 2000 and 9 September 2002 respectively;

g) Witness statement of Witness XV dated 7 December 2000; and
h) Witness statement of Witness YAN and Witness YAO dated 31 January 2000 and

7 February 2000 respectively.
46. It is the Chamber’s view that the Prosecutor has an obligation to satisfy the

Chamber that he acted with diligence, both in gathering new evidence and in bringing
the motion for amendment in a timely manner. The Prosecutor has failed to articulate
any reasons why the amendments that form the subject matter of the current motion
were not sought in December 2003 even though the Prosecutor was in possession of
all the information necessary to do so. The Chamber concludes that the Prosecutor
has failed to discharge his obligation of due diligence in bringing the Motion for
amendment at this stage of pre-trial proceedings.

47. While Rule 50 of the Rules does not require the Prosecutor to move to amend
an indictment as soon as new evidence is discovered, the Prosecutor cannot delay giving
notice of changes without reason18. The Prosecutor does not advance any reason for
the delay identified above, but instead claims to rely on “new jurisprudence” which
obligates him to plead with sufficient particularity19. The Chamber is not convinced
by this argument because it relates mainly to the issue of additional specificity, and
the jurisprudence relied upon was not actually new, but only affirmed the state of the
law existing even well before December 2003 when the indictment was last modified.
Having concluded that the Prosecutor was not diligent in bringing his Motion for
amendment, the Chamber will now consider whether allowing the proposed amend-
ments is likely to prejudice the rights of the Defence.

48. It may be concluded reasonably that throughout his pre-trial detention, the
Accused would have expended time and resources preparing his defence on the basis
of the indictments filed. As already stated, the Prosecutor has not given any reason
why he did not, in December 2003 or throughout 2004, seeks the amendments that
form the subject matter of the current Motion, even though he seems to have had all
the relevant information at his disposal. The Chamber concludes that to amend the
indictment on the eve of trial, and in doing so, introduce new material elements as
the Prosecutor seeks to do, is likely to cause substantial prejudice to the right of the
Accused to a trial without undue delay as well as to his right to prepare his defence,
and is likely to further prolong his pre-trial detention.

49. In this regard, the Chamber is also mindful of the procedural consequences of
amending the indictment at this late stage of pre-trial proceedings by the introduction
of new charges. Under Rules 50 (B) and (C), these include the requirement of a fur-
ther appearance by the Accused, a period of thirty days to file preliminary motions

18 The Prosecutor v. Muhimana, Case n° ICTR-1995-1B-I, Decision on Motion to Amend
Indictment (TC), 21 January 2004, 8; The Prosecutor v. Karemera et al., Case n° ICTR-98-44-
AR73, Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber Decision III Deci-
sion of 8 October 2003 Denying Leave to File an Amended Indictment (AC), 19 December 2003.

19 Note para. 1.2 (iv) and 3.8-3.10 of the submission. There he refers to the case of The
Prosecutor v. Elizaphan Ntakirutimana ICTR-96-10-A and ICTR-96-17-A, Judgment (AC),
13 December 2004 and Rutaganda v. The Prosecutor, Case n°ICTR-96-3-A, Judgment (AC),
26 May 2003.
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with respect to the new charges pleaded in the indictment, and the likelihood of the
postponement of the trial to allow the Accused adequate time to prepare his defence.

50. Having concluded that substantial prejudice is likely to be occasioned to the
rights of the Accused if the amendment sought is granted, the Chamber must also
consider whether this prejudice can be cured by other legal mechanisms. Pursuant to
the Rules, the only possible cure would be, at the barest minimum, to resort to the
procedural mechanisms under Rules 50 (B) and (C). It is the Chamber’s view that
resort to those provisions will inevitably lead to a postponement of the commence-
ment of trial, possibly for a period longer than the minimum period indicated in Rule
50 (C). This will necessarily further prolong the pre-trial detention of the Accused.

Proper Pleading of Individual Criminal Responsibility

51. Also of note in this connection is the Prosecution Counsel’s suggestion that the
current Motion is motivated by current advances in the jurisprudence of ICTR and
ICTY, and that according to this jurisprudence, the submission goes : (a) the Prose-
cutor is entitled to rely on all modes of participation enumerated in Article 6 (1) of
the Statute; (b) the Chamber may find the Accused guilty if it determines that he par-
ticipated in a crime through any action contemplated by the Statute even if it differs
from the theory advanced by the Prosecutor in the indictment; (c) through the general
pleading of responsibility under Article 6 (1) of the Statute, the Defence is on suffi-
cient notice that any of the forms of responsibility therein contemplated may apply;
and (d) responsibility under Article 6 (1) and 6 (3) of the Statute are not mutually
exclusive.

52. The Chamber is rather surprised by this understanding of the current jurispru-
dence of the Tribunals on pleadings. In Ntakiritumana, the Appeals Chamber quoted
with approval the dicta from the Aleksovski case that

“the practice by the Prosecution of merely quoting the provisions of Article
[6 (1)] in the indictment is likely to cause ambiguity, and it is preferable that
the Prosecution indicates in relation to each individual count precisely and
expressly the particular nature of responsibility alleged”20.

The Chamber also recalls the dicta of the ICTY Appeals Chamber in Krnojelac
where it stated that :

“With respect to the nature of the liability incurred, the Appeals Chamber
holds that it is vital for the Indictment to specify at least on what legal basis of
the Statute an individual is being charged … Since Article [6 (1)] allows for several
forms of direct criminal responsibility, a failure to specify in the indictment
which form or forms of liability the Prosecution is pleading gives rise to ambi-
guity. The Appeals Chamber considers that such ambiguity should be avoided
and holds therefore that, where it arises, the Prosecution must identify precisely
the form or forms of liability alleged for each count as soon as possible and, in
any event, before the start of the trial”21.

20 The Prosecutor v. E. Ntakirutimana & G. Ntakirutimana, Case n° ICTR-96-10-A and ICTR-
96-17-A, Judgment (AC), 13 December 2004, 473.

21 Krnolejac Appeal Judgement, para. 138.
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The Chamber considers that the manner in which the Prosecution has presented the
Accused’s responsibility under Articles 6 (1) and 6 (3) in the proposed indictment
does not follow the Appeals Chambers’ holdings in relevant respects. Therefore the
Chamber is not convinced that, in this regard, the Accused is better informed and
could better prepare his defence if the proposed amended indictment was granted.

53. The Chamber therefore rejects the Prosecutor’s argument that it may find the
Accused guilty of any crime, even if it differs from the particular theory of respon-
sibility advanced by the Prosecutor in the indictment. The Chamber also wishes to
re-iterate that what is at stake is not the scope of the judicial powers of the Chamber,
but rather, the rights of the Accused to be informed in a timely, clear and consistent
manner of the charges against him, and in a manner that is consistent with his right
to speedy trial.

54. In light of the foregoing considerations, the Chamber is of the view that the
likely prejudice to the rights of the Accused outweighs any considerations of judicial
economy or expediency proffered by the Prosecutor. The Chamber also considers that
overall, the foreseeable negative effects of introducing the amendments sought at this
stage of the pre-trial proceedings, outweigh the future, possible and uncertain advan-
tages. Granting the amendments sought, at this stage of pre-trial proceedings will not
serve the interest of justice in the specific circumstances of the present case.

FOR THE ABOVE REASONS, THE TRIBUNAL
DENIES the Motion;
PERMITS the Prosecutor, if he chooses, to file a Schedule of Particulars in order

to arrange his current pleading in a clearer manner provided that no new allegation,
as found by the Chamber, is added in this exercise. If the Prosecutor chooses to fol-
low this course, the Chamber directs him to include the following information in the
said Schedule :
(i) the types of responsibility under Article 6 (1) or 6 (3) of the Statute, as the case

may be;
(ii) the factual allegations which refer specifically to a type of responsibility under

Article 6 (1) or 6 (3) of the Statute, as the case may be.

Arusha, 23 February 2005, done in English.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on the Prosecutor’s Motion Pursuant to Rule 73 (B)
for Certification to Appeal the Decision Denying Leave to File

an Amended Indictment and for Stay of Proceedings
16 March 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Discretionary power of the Chamber to grant certification to
appeal, Cumulative conditions, Sufficient conditions, Effect on the fair and expeditious
conduct of the proceedings or the outcome of the trial, Material advance of the pro-
ceedings – Modification of the Indictment – Textual interpretation – Motion partially
granted

International Instrument cited :

Rules of Procedure and Evidence, rules 73 (A) and 73 (B)

International Case cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision
on Prosecutor’s Interlocutory Appeal Against Trial Chamber II Decision of 6 Octo-
ber 2003 Denying Leave to File an Amended Indictment, 12 February 2004 (ICTR-
99-50)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka De Silva, Presiding,

Judge Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Prosecutor’s Motion Pursuant to Rule 73 (B) for Certifi-

cation to Appeal Trial Chamber Decision Denying Leave to File an Amended Indict-
ment and for Stay of Proceedings” filed on 28 February 2005 (the “Motion”);

HAVING RECEIVED Accused “Tharcisse Muvunyi’s Reply (sic) to the Prosecu-
tor’s Motion pursuant to Rule 73 (B) for Certification to Appeal Trial Chamber Deci-
sion Denying Leave to File an Amended Indictment and for Stay of Proceedings”
fi1ed on 9 March 2005 (the “Response”);

RECALLING :
(i) the Chamber’s Decision on the Prosecutor’s Motion for Leave to File an Amended

Indictment filed on 23 February 2005 (the “Impugned Decision”);

(ii) the Chamber’s Oral Ruling delivered on 7 March 2005 granting the Defence an
extension of time till 8 March 2005 to file a Response to the Motion;
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Décision relative à la Requête du Procureur intitulée
Prosecutor’s Motion Pursuant to Rule 73 (B) for Certification

to Appeal Trial Chamber Decision Denying Leave to File
an Amended Indictment and for Stay of Proceedings

16 mars 2005 (ICTR-2000-55A-T)

(Original : Anglais)

Chambre de première instance II

Juges : Asoka De Silva, Président de Chambre; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Pouvoir souverain de la Chambre de certifier les appels, Con-
ditions cumulatives, Conditions suffisantes, Question susceptible de compromettre sen-
siblement l’équité et la rapidité du procès ou son issue, Progression concrète de la
procédure – Modification de l’acte d’accusation – Interprétation textuelle – Requête
partiellement acceptée

Instrument international cité :

Règlement de Procédure et de preuve, art. 73 (A) et 73 (B)

Jurisprudence internationale citée :

T.P.I.R. : Chambre d’appel, Le Procureur c. Casimir Bizimungu et consorts, Décision
intitulée «Decision on Prosecutor’s Interlocutory Appeal Against Trial Chamber II
Decision of 6 october 2003 Denying Leave to File an Amended Indictment», 12 févri-
er 2004 (ICTR-99-50)

LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÉGEANT en la Chambre de première instance II, composée des juges Asoka De

Silva, Président de Chambre, Flavia Lattanzi et Florence Rita Arrey (la «Chambre»),
SAISI de la requête du Procureur intitulée Prosecutor’s Motion Pursuant to Rule

73 (B) for Certification to Appeal Trial Chamber Decision Denying Leave to File an
Amended Indictment and for Stay of Proceedings, déposée le 28 février 2005 (la
«Requête»),

AYANT REÇU la réponse de l’accusé intitulée Tharcisse Muvunyi’s Reply to the
Prosecutor’s Motion Pursuant to Rule 73 (B) for Certification to Appeal Trial Cham-
ber Decision Denying Leave to File an Amended Indictment and for Stay of Proceed-
ings, depose le 9 mars 2005 (la «Réponse»),

RAPPELANT
i) la décision de la Chambre intitulée Decision on the Prosecutor’s Motion for Leave

to File an Amended Indictment déposée le 23 février 2005 (la « Décision
contestée»),

ii) la décision rendue oralement par la Chambre le 7 mars 2005 qui proroge jusqu’au
8 mars 2005 le délai imparti à la Défense pour déposer une réponse à la requête,
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CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”) in particular Rules 73 (A) and (B) of the Rules;

NOW DECIDES the Motion on the basis of the written briefs filed by the Parties
pursuant to Rule 73 (A) of the Rules.

Arguments of the parties

The Prosecution

1. The Prosecution seeks leave of the Trial Chamber, pursuant to Rule 73 (B) of
the Rules, for certification to appeal against the Impugned Decision and for an
adjournment of the proceedings.

2. The Prosecution argues that the Motion satisfies the requirements of Rule 73
(B); that the issues for which he seeks certification to appeal would significantly
affect the fair and expeditious conduct of the proceedings and the outcome of the trial,
and urges the Trial Chamber to exercise its discretion in favour of certification.

3. In support, the Prosecution submits that the Trial Chamber erred in refusing its
application to amend the Indictment on the basis that the material which the Prose-
cution sought to introduce amounted to new charges, as opposed to particularizations
or clarifications of existing counts or crimes in the existing Indictment.

4. The Prosecution further argues that as a result of this error, it is prevented from
leading evidence on a number of allegations relevant to the involvement of the
Accused in genocide and other violations of international humanitarian law.

5. The Prosecution submits that the Chamber also erred in its approach to prejudice.
It is the Prosecution’s contention that the Impugned Decision failed to take into
account that the material facts in the proposed amendment were drawn from materials
that had long been disclosed to the Defence. In view of this timely disclosure, the
Accused has had due notice of the scope of the allegations against him and would
therefore not be prejudiced by the amendments sought.

6. The Prosecution argues that some aspects of the amendment sought were intended
to provide clarifications or add particulars to existing allegations, and relies on the
Appeals Chamber Decision in Prosecutor v. Bizimungu et al., to support the argument
that such clarifications are to be encouraged because they positively impact the fair-
ness of the trial1.

The Defence Response

7. The Chamber wishes to note that the Defence Response having been filed on 9
March 2005, was filed out of time. However, the Chamber will, in the interest of jus-
tice, exercise its discretion and consider the Response in deciding the Motion.

1 Decision on the Prosecutor’s Interlocutory Appeal Against Trial Chamber II Decision of
6 October 2003, Denying Leave to File an Amended Indictment, filed 12 February 2004, para. 20.
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VU le Statut du Tribunal (le «Statut») et le Règlement de procédure et de preuve
(le «Règlement»), notamment en son article 73, paragraphes A et B;

STATUE sur la requête sur la base des mémoires déposés par les parties, en vertu
de l’article 73 (A) du Règlement.

Arguments des parties

Arguments du Procureur

1. En vertu de l’article 73 (B) du Règlement, le Procureur prie la Chambre de
première instance de certifier l’appel qu’il entend interjeter contre la décision con-
testée et de suspendre l’instance.

2. Faisant valoir que la requête remplit les conditions prévues par l’article 73 (B)
du Règlement, en ce que les questions sur lesquelles porte sa demande de certification
d’appel sont susceptibles de compromettre sensiblement l’équité, la rapidité et l’issue
du procès, il exhorte la Chambre de première instance à exercer son pouvoir d’appré-
ciation en faveur de ladite demande de certification.

3. À l’appui de son argumentation, le Procureur déclare que la Chambre de
première instance a commis une erreur pour avoir rejeté sa requête en modification
de l’acte d’accusation au motif que, loin d’apporter des précisions ou des éclaircisse-
ments sur les chefs ou les crimes retenus dans l’acte d’accusation actuel, les éléments
qu’il voulait y introduire constituaient des accusations nouvelles.

4. Il ajoute qu’à cause de cette erreur, il ne pourra pas produire d’éléments de
preuve pour établir un certain nombre d’allégations portant sur la participation de
l’accusé au génocide et à d’autres violations du droit international humanitaire.

5. Selon lui, la Chambre a aussi commis une erreur dans le traitement de la question
du préjudice, la décision contestée n’ayant pas tenu compte de ce que les faits essen-
tiels énoncés dans le projet de modification provenaient de pièces qui avaient été com-
muniquées à la Défense depuis longtemps. Les pièces ayant ainsi été communiquées
en temps utile, l’accusé a été dûment informé de l’étendue des allégations portées con-
tre lui et ne subirait donc aucun préjudice du fait des modifications envisagées.

6. En fait, souligne le Procureur, certains éléments des modifications envisagées
avaient pour but d’apporter des éclaircissements ou des précisions sur les allégations
existantes. S’appuyant sur une décision rendue par la Chambre d’appel dans l’affaire
Le Procureur c. Bizimungu et consorts, il soutient que de tels éclaircissements sont
des choses à encourager puisqu’ils ont un effet positif sur l’équité du procès1.

Réponse de la Défense

7, La Chambre tient à souligner que la Défense a déposé sa réponse hors délai, l’ayant
fait le 9 mars 2005. Toutefois, dans l’intérêt de la justice, elle usera de son pouvoir sou-
verain d’appréciation pour tenir compte de ladite réponse dans la présente décision.

1 Decision on the Prosecutor’s Interlocutory Appeal Against Trial Chamber II Decision of
6 October 2003, Denying Leave to File an Amended Indictment, enregistrée le 12 février 2004,
para. 20.
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8. The Defence response rehearses in detail the arguments made in the Prosecution
Motion and submits that these arguments were either erroneous or based on a mis-
understanding of the law and jurisprudence of the Ad-hoc tribunals.

9. The Defence challenges the Prosecution assertion that the Trial Chamber erred
in its characterization of the materials the Prosecution sought to introduce in its Pro-
posed Amended Indictment, and draw a distinction between the ‘nature’ of a charge
and its ‘cause’. According to the Defence, the former refers to the precise legal
qualification or definition of the offence, while the latter reflects the underlying facts
alleged by the Prosecutor, and which if proved, would support a conviction on the
charge.

10. The Defence further challenges the Prosecution argument that the erred in its
conclusion that substantial prejudice would be caused to the amendments sought were
granted at that stage of proceedings.

11. Finally, the Defence argues that the Prosecution has failed to meet the require-
ments for certification of interlocutory appeals under Rule 73 (B) and urges the Trial
Chamber to exercise its discretion against granting certification.

Deliberations

12. The Chamber recalls Rule 73 (B) of the Rules which provides as follows :
Decisions rendered on such motions are without interlocutory appeal save with

certification by the Trial Chamber, which may grant such certification if the deci-
sion involves an issue that would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial, and for which, in the
opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber
may materially advance the proceedings.

13. The Chamber notes that Rule 73 (B) confers a discretion to grant certification
to appeal when the conditions delimited above are fulfilled.

14. First, for the Chamber to exercise its discretion in favour of certification, the
applicant must show that “the decision involves an issue that would significantly
affect the fair and expeditious conduct of the proceedings or the outcome of the trial”.
The Chamber considers that the phrase “would significantly affect” implies that the
drafters of the Rule intend to exclude minor or trivial issues that may arise in the
course of a trial from certification to appeal.

15. Second, the Trial Chamber must be satisfied that immediate resolution by the
Appeals Chamber of the issue involved in the decision “may materially advance the
proceedings”. The Chamber considers that the use of the word “and” in Rule 73 (B)
implies that the two conditions set out above are cumulative and an applicant needs
to satisfy both of them in order for the Chamber to exercise its discretion in favour
of certification. The Chamber notes that these are the only two conditions it must con-
sider in deciding whether or not to certify an appeal. In this connection, the Chamber
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8. Rappelant en détail les arguments avancés dans la requête du Procureur, la
Défense fait valoir qu’ils sont soit erronés soit fondés sur une fausse interprétation
du droit applicable devant les tribunaux ad hoc et de la jurisprudence de ceux-ci.

9. La Défense conteste la thèse du Procureur selon laquelle la Chambre de première
instance a commis une erreur dans la qualification qu’elle a donnée aux éléments que
le Procureur voulait introduire dans son projet d’acte d’accusation modifié et fait une
distinction entre la «nature» d’une accusation et ses «motifs». D’après la Défense,
la nature est la qualification juridique précise ou la définition de l’infraction, tandis
que les motifs désignent les faits incriminés allégués par le Procureur qui permettrai-
ent de prononcer une déclaration de culpabilité s’ils étaient établis.

10. La Défense conteste en outre l’argument du Procureur selon lequel la Chambre
de première instance a commis une erreur lorsqu’elle a conclu que l’accusé subirait
un préjudice important si les modifications envisagées étaient autorisées à ce stade
de la procédure.

11. Enfin, la Défense estime que le Procureur n’a pas rempli les conditions requises
par l’article 73 (B) du Règlement pour qu’un appel interlocutoire soit autorisé et
exhorte la Chambre de première instance à refuser la certification sollicitée dans
l’exercice de son pouvoir souverain d’appréciation.

Délibération

12. La Chambre rappelle l’article 73 (B) du Règlement qui est libellé comme suit :
Les décisions concernant de telles requêtes ne sont pas susceptibles d’appel

interlocutoire, à l’exclusion des cas où la Chambre de première instance a certifié
l’appel après avoir vérifié que la décision touche une question susceptible de
compromettre sensiblement l’équité et la rapidité du procès, ou son issue, et que
son règlement immédiat par la Chambre d’appel pourrait concrètement faire pro-
gresser la procédure.

13. Elle relève que l’article 73 (B) lui confère le pouvoir souverain de certifier les
appels si les conditions énoncées plus haut sont remplies.

14. Premièrement, pour que la Chambre exerce son pouvoir d’appréciation en
faveur d’une demande de certification, le requérant doit démontrer que

«la décision touche une question susceptible de compromettre sensiblement
l’équité et la rapidité du procès, ou son issue».

Selon la Chambre, le membre de phrase « susceptible de compromettre
sensiblement» donne à entendre que les rédacteurs de cette disposition voulaient
exclure du champ des appels à certifier les questions mineures ou dérisoires qui pour-
raient surgir lors d’un procès.

15. Deuxièmement, la Chambre de première instance doit être convaincue que le
règlement immédiat de la question traitée dans la décision par la Chambre d’appel
«pourrait concrètement faire progresser la procédure». Selon la Chambre, l’utilisation
du mot «et» à l’article 73 (B) du Règlement signifie que les deux conditions énoncées
plus haut sont cumulatives et qu’un requérant doit remplir l’une et l’autre pour qu’elle
exerce son pouvoir d’appréciation en faveur de la demande de certification de
l’intéressé. La Chambre souligne que ce sont les deux seules conditions dont elle doit
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notes that although the Prosecution has expended much energy discussing errors of
law, such considerations are irrelevant to the decision on whether or not to grant cer-
tification to appeal.

16. The Chamber recalls the Prosecution’s argument, citing the Appeals Chamber
Decision in Bizimungu et al., that amendments sought to clarify or expand existing
allegations might be allowable because of their positive impact on the fairness of the
trial. The Chamber wishes to draw the Prosecution’s attention to the fact that in the
same paragraph, the Appeals Chamber also indicated that it was improper for the
Prosecution to inseparably lump together changes that narrow the scope of the existing
allegations in an indictment with changes that expand the scope, and that where this
happens, the Trial Chamber is justified in dismissing the entire request to amend the
indictment2.

17. Having said the foregoing, it is the Chamber’s view that a Decision on the
amendment of an Indictment would significantly affect the outcome of the trial.
Therefore the Chamber is satisfied that the first condition for certification under Rule
73 (B) is met.

18. It is further the view of the Chamber that appellate resolution of the question
whether the material sought to be introduced by the Prosecutor through the proposed
amendments, amount to new charges or merely constitute particularizations of existing
charges, may materially advance the current proceedings. Therefore, the Chamber
finds that the second condition under Rule 73 (B) is also satisfied.

19. Accordingly, the Chamber exercises its discretion in favour of granting certifi-
cation to appeal the Impugned Decision. However it is the Chamber’s considered
opinion that adjourning the proceedings will not serve the interest of justice and there-
fore denies the Prosecutor’s prayer for an adjournment or stay of proceedings.

FOR THE ABOVE REASONS, THE TRIBUNAL
GRANTS the Prosecutor’s prayer for certification to appeal; and
DENIES the prayer for stay of proceedings.

Arusha, 16 March 2005, done in English.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

2 The Prosecutor v. C. Bizimungu et al., “Decision on Prosecutor’s Interlocutory Appeal
Against Trial Chamber II Decision of 6 October 2003 Denying Leave to file an Amended Indict-
ment”, A.C., 12 February 2004, para. 20.
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tenir compte pour décider s’il y a lieu de certifier un appel. A cet égard, elle relève
que même si le Procureur a consacré beaucoup d’énergie à disserter sur des erreurs
de droit, ces considérations n’entrent pas en ligne de compte quand il faut décider
de faire droit à une demande de certification d’appel ou de la rejeter.

16. La Chambre rappelle l’argument du Procureur tiré de la décision rendue par la
Chambre d’appel dans l’affaire Bizimungu et consorts et selon lequel les modifications
tendant à éclaircir ou à étoffer des allégations existantes pourraient être autorisées
compte tenu de leur effet positif sur l’équité du procès. Elle tient à attirer l’attention
du Procureur sur le fait que dans le même paragraphe la Chambre d’appel a aussi
indiqué qu’il n’avait pas le droit de mettre inextricablement ensemble les modifica-
tions visant à réduire l’étendue des allégations existant dans un acte d’accusation et
celles qui ont pour effet de l’accroître et que, dans un tel cas, la Chambre de première
instance était fondée à rejeter en son entier la demande de modification de l’acte
d’accusation2.

17. Cela dit, la Chambre pense que toute décision relative à la modification d’un
acte d’accusation pourrait compromettre sensiblement l’issue du procès. Elle est dès
lors convaincue que la première condition prévue par l’article 73 (B) pour qu’il y ait
certification est remplie.

18. La Chambre pense en outre que le règlement en appel de la question de savoir
si les éléments que le Procureur entendait introduire dans l’acte d’accusation à la
faveur des modifications envisagées constituent des accusations nouvelles ou de sim-
ples précisions sur les accusations existantes, pourrait concrètement faire progresser
la procédure en cours. Elle estime donc que la seconde condition posée par l’article
73 (B) est aussi remplie.

19. En conséquence la Chambre, exerçant son pouvoir souverain d’appréciation, fait
droit à la demande d’autorisation d’interjeter appel de la décision contestée. Toutefois,
elle est d’avis, après mûre réflexion, que la suspension de l’instance ne servira pas
l’intérêt de la justice. Dans ces circonstances, elle rejette la demande de suspension
de l’instance formée par le Procureur.

PAR CES MOTIFS, LE TRIBUNAL
FAIT DROIT à la demande de certification d’appel formée par le Procureur;
REJETTE sa demande de suspension de l’instance.

Fait en anglais à Arusha, le 16 mars 2005.

[Signé] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

2 Le Procureur c. C. Bizimungu et consorts, Decision on Prosecutor’s Interlocutory Appeal
Against Trial Chamber II Decision of 6 October 2003 Denying Leave to File an Amended Indict-
ment, Chambre d’appel, 12 février 2004, para. 20.
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Decision on the Prosecutor’s Motion
for Admission of Testimony of Expert Witness

Rule 92 bis of the Rules
24 March 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Pauline Nyiramasuhuko et al., Théodore Sindikubwabo –
Qualfication of an expert witness, Right of the Chamber to admit a witness statement
before ruling on the admission of the Witness as an expert witness, Admissibility of
the transcripts of the testimony and documentary exhibits of an expert witness from
another trial, Admission in whole or in part of the evidence of a witness in the form
of a written statement in lieu of oral testimony, Proof a matter other than the acts
and conduct of the accused, Probative value of the evidence – Witness’s credibility,
Cross-examination of the Witness, Voire dire examination – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 73, 73 (A), 89 (C), 92 bis, 92 bis (A),
92 bis (D) and 92 bis (E)

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judgement,
26 May 2003 (ICTR-96-3; Trial Chamber, The Prosecutor v. Théoneste Bagosora et
al., Decision of Motion for Exclusion of Expert Witness Statement of Filip Reyntjens,
28 September 2004 (ICTR-98-41)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Stanislav Galic, Decision, 7 June 2002
(IT-98-29-AR73.2); Appeals Chamber, The Prosecutor v. Vidoje Blagojevic, Public
and Redacted Reasons for Decision on Appeal by Vidoje Blagojevic to Replace His
Defence Team, 7 November 2003 (IT-02-60)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of “The Prosecutor’s Motion for Admission of Testimony of

Expert Witness Pursuant to Rules 54, 73 and 92 bis” filed on 2 February 2005 (the
“Motion”);

CONSIDERING
(i) “Accused Tharcisse Muvunyi’s Reply to the Prosecutor’s Motion for Admission

of Testimony of Expert Witness Pursuant to Rules 54, 73 and 92 bis” filed on
the 15 February 2005 (the “Defence Response”);
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(ii) the “Prosecutor’s Response to Defence Reply to its Motion for Admission of Tes-
timony of Expert Witness Pursuant to Rules 54, 73 and 92 bis” filed on
16 February 2005 (the “Prosecution Reply”);

(iii) “Accused Tharcisse Muvunyi’s Reply to the Prosecutor’s Response to the
Accused’s Reply to the Motion for Admission of Testimony of Expert Witness”
(the “Defence Rejoinder”) filed on 7 March 2005;

NOTING the Chamber’s “Decision on Motion for Continuance for the Defence to
Submit a Response to the Prosecutor’s Motion for Admission of Testimony of Expert
Witness Pursuant to Rules 54, 73 and 92 bis Until Monday, February 14, 2005” filed
on 10 February 2005, in which the Chamber directed the Defence to submit its
Response to the Prosecutor’s Motion by Monday 14 February 2005;

ALSO NOTING that the Defence Response filed on 15 February 2005 appears to
have been faxed on 14 February 2005 and will be considered by the Chamber in the
interests of justice;

CONSIDERING the Statute of the Tribunal (the “Statute”), and the Rules of Pro-
cedure and Evidence (the “Rules”), in particular Rules 54, 73 and 92 bis of the Rules;

NOW DECIDES the Motion on the basis of all the written submissions filed by
the Parties pursuant to Rule 73 (A) of the Rules.

Arguments of the parties

The Prosecution

1. The Prosecution requests the Chamber, pursuant to Rules 54, 73 and 92 bis of
the Rules, to admit into evidence the transcript of the testimony and documentary
exhibits of Evariste Ntakirutimana, a Sociolinguist, who testified as an expert in The
Prosecutor v. Pauline Nyiramasuhuko et al, Case N° ICTR-98-42-T.

2. For this purpose, the Prosecution attaches the following documents (in English
and French) to its Motion :
(i) The curriculum vitae of the proposed Expert Witness Evariste Ntakirutimana;
(ii) A document entitled “Sociolinguistic analysis of some polysemic terms produced

during the war period (1990-1994) in Rwanda”;
(iii) A document entitled “Tolerance or intransigence in Sindikubwabo’s speech in

Butare?”;
(iv) The transcripts of the examination-in-chief and cross-examination of Expert Wit-

ness Evariste Ntakirutimana in the proceedings The Prosecutor v. Pauline Nyira-
masuhuko et al. (13 and 14 September 2004) before this Tribunal.

3. The Prosecution asserts that the transcripts of the expert testimony and the
documentary exhibits adduced into evidence through his testimony go to “proof of a
matter other than the acts and conduct of the accused” according to Rule 92 bis (A)
of the Rules, and that therefore the conditions for their admission into evidence are
fulfilled.

4. The Prosecution submits that the expert witness is on the list of witnesses filed
with the Pre-Trial Brief on the 25 January 2005, and will avail himself for cross-
examination by the Defence during trial.
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5. The Prosecution argues that this request respects the Accused’s rights to cross-
examine, furthers judicial economy and is in the interests of justice.

The Defence Response

6. The Defence requests that the Chamber deny the Motion or, in the alternative,
that the Defence be allowed to cross-examine the proposed expert witness.

7. The Defence contests the qualification of the suggested witness as an expert
under Rule 92 bis and Rule 94 bis.

8. The Defence complains that the Prosecution has failed to provide the tape
recording of the live broadcast of President Sindikubwabo’s speech, and that the
Defence can therefore not verify the accuracy of the translation provided by the
Prosecution.

9. The Defence furthermore argues that the Prosecutor’s failure to provide all exhib-
its attached to the transcripts of the witness’ evidence deprives the Defence of the
possibility to assess the cross-examination of the expert by the Defence.

10. The Defence incorporates by reference the arguments and objections made by
the Defence during the testimony of the proposed witness in the case of The Prose-
cution v. Pauline Nyiramasuhuko et al., which is still pending at trial level. The
Defence therefore submits that no final decision has been rendered on the credibility
and expertise of the proposed expert witness.

11. The Defence furthermore submits that the documentation submitted by the
Prosecution is intended to interpret the words used by President Sindikubwabo, that
the content of the President’s speech is crucial for the qualification of the acts of the
Accused and therefore goes directly to the acts and conduct of the Accused.

12. The Defence requests that the Motion be denied since it is contrary to the pro-
visions of Rule 89 (C) and Rule 92 bis (A) (ii) of the Rules and since the prejudicial
effect of its admission would outweigh the probative value.

The Prosecution Reply

13. The Prosecution submits that it inadvertently omitted to attach Exhibit P. 160
which is a CD-ROM containing the 19 April 1994 speech of President Sindikubwabo
in Butare. It now attaches a copy of the CD-ROM Exhibit P 160 for disclosure to
the Defence.

14. With regard to the Defence request to receive Prosecution exhibits to which
the parties had referred to during cross-examination of the expert in The Prosecutor
v. Nyiramasuhuko et al., the Prosecution submits that it is not in a position to address
the Defence request as the Defence has not specified which exhibits it was referring
to.

15. The Prosecution notes that while indeed the Chamber is not bound by the ruling
of the Trial Chamber in the case of The Prosecutor v. Nyiramasuhuko et al. which
is still pending at trial level and has yet to be appealed, the Chamber may be guided
by that Trial Chamber’s Decision.

16. The Prosecution reiterates that no direct reference is made to the Accused in
the expert reports that the Prosecution seeks to admit, and that it therefore does not
go to proof of the direct acts and conduct of the Accused.
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17. The Prosecution recalls that the expert witness is already included in the witness
list and that the request is only made for the purposes of judicial economy and in
the interests of justice.

The Defence Rejoinder

18. The Defence acknowledges receipt of President Sindikubwabo’s speech but
without any of the exhibits relied on by the Defence in cross examination whereas
Rule 92 bis provides that all exhibits must be provided.

Deliberations

(i) Qualification of Evariste Ntakirutimana as Expert Witness

19. The Chamber notes that it clearly results from the Prosecution’s witness list as
well as from its Motion that the Prosecution intends to call Evariste Ntakirutimana
as an expert witness. The Defence in its Response to the Motion contests the quali-
fication of Evariste Ntakirutimana as an expert witness.

20. However, the Chamber considers it premature to decide on the qualification of
the expert witness at this stage of the proceedings. Also, the Chamber does not see
any need to decide on his qualification prior to rendering a decision on the admission
of the transcripts of his testimony and documentary exhibits in this trial. As the
Appeals Chamber found in Rutaganda v. The Prosecutor, a Trial Chamber may decide
on the admission of a witness statement before ruling on the admission of the Witness
as an expert witness1. In this regard, the Chamber also recalls that it is established
jurisprudence of both ad hoc tribunals that expert witness statements and transcripts
can be admitted under Rule 92 bis of the Rules provided the other requirements of
Rule 92 bis are satisfied2.

21. The Chamber will, therefore, now proceed to the examination of the admissi-
bility, under Rule 92 bis, of the transcripts of the testimony and documentary exhibits
of Evariste Ntakirutimana from the Nyiramasuhuko trial.

1 Rutaganda v. The Prosecutor, Judgement (AC), Case n° ICTR-96-3-A, 26 May 2003,
para. 164 : “In the instant case, the Trial Chamber clearly chose an approach that consists in
having the qualifications of the persons called as experts by the Prosecution clarified during their
examination-in-chief by the Prosecution and cross-examination by Counsel for the Appellant. This
amounts to admitting the witness statement before having ruled on the admission of the witness
as an expert. The Appeals Chamber considers that, where the Rules are silent as to the procedure
for taking expert evidence at the hearing, and in accordance with the provisions of Rule 89 (B)
of the Rules, this approach does not appear to be contrary to the spirit of the Statute and the
general principles of law, and was such as would permit a fair determination of the case”.

2 See The Prosecutor v. Stanislav Galić, Case n° IT-98-29-AR73.2, Decision on Interlocutory
Appeal concerning Rule 92 bis (C) (AC), 7 June 2002, para. 40; The Prosecutor v. Vidoje Blago-
jevic and Dragan Jokic, Case n° IT-02-60-T, Decision on Prosecution’s Motions for admission of
expert statements (TC), 7 November 2003, para. 25; The Prosecutor v. Bagosora et al., Case
n° ICTR-98-41-T, Decision on Motion of exclusion of expert witness statement of Filip Reyntjens
(TC), 28 September 2004, para. 6.
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(ii) Admissibility

22. The Chamber recalls that pursuant to Rule 92 bis (A) a Trial Chamber may
admit, in whole or in part, the evidence of a witness in the form of a written state-
ment in lieu of oral testimony which goes to proof of a matter other than the acts
and conduct of the Accused as charged in the Indictment. Furthermore, according to
Rule 92 bis (D), a Chamber may admit a transcript of evidence given by a witness in
proceedings before the Tribunal which goes to proof a matter other than the acts and
conduct of the accused.

23. The Chamber states that the testimony of the Witness solely relates to the words
used by the President Sindikubwabo in his speech. This testimony could provide some
clarification to the Chamber as to how certain words are to be interpreted in the con-
text of the events of 1994; and does not make any mention of the Accused at all.
The Chamber is therefore satisfied that the documentation in question does not go to
proof the acts or conduct of the Accused.

24. The Chamber is also satisfied that the material in question is relevant and has
probative value within the meaning of Rule 89 (C). The Chamber concludes that in
the instant case it is in the interest of justice to admit the said material into evidence.

(iii) Cross-Examination

25. The Chamber recalls that Rule 92 bis (E) prescribes that
“after hearing the parties the Chamber shall decide whether to admit the state-

ment or transcript in whole or in part and whether to require the witness to
appear for cross-examination”.

26. The Chamber takes note of the Defence concerns about the Witness’s credibility
and its request to cross-examine the Witness. The Chamber also notes that the
Prosecution does not object to the cross-examination of the Witness by the Defence.

27. In the light of the Defence concerns about the Witness’s credibility, the Chamber
finds that Evariste Ntakirutimana shall be called for cross-examination. The Chamber
furthermore decides that any voire dire examination to determine the Witness’s quali-
fication as an Expert Witness may be made at the stage of the cross-examination.

(vi) Material Requested by the Defence

28. The Chamber considers the Defence request for the exhibits to which the Par-
ties referred during the cross-examination of the expert in The Prosecutor v. Nyira-
masuhuko et al. and finds that the Defence has the right to obtain these exhibits from
the Prosecution without undue delay, in any case not less than 21 days before the
date set for the appearance of the witness for cross-examination. With regard to the
Defence request to receive the tape recording of the live broadcast of President
Sindikubwabo’s speech, the Chamber notes that the Prosecution has already provided
a copy of the CD-ROM Exhibit P 160 containing the President’s speech as an attach-
ment to its Reply to the Motion. Therefore the Chamber needs make no order in rela-
tion to the President’s speech.

FOR THE ABOVE REASONS, THE TRIAL CHAMBER
GRANTS the Motion in the following terms :
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ORDERS that the two reports and the transcripts of the testimony of Evariste
Ntakirutimana in the proceedings The Prosecutor v. Pauline Nyiramasuhuko et al.,
Case N° ICTR-98-42-T, shall be admitted into evidence in the current proceedings;

ORDERS that Witness Evariste Ntakirutimana appears for cross-examination by the
Defence;

ORDERS the Prosecution to provide the Defence, without undue delay, the exhibits
to which the Parties referred during the cross-examination of the expert in The
Prosecutor v. Nyiramasuhuko et al. ; in any case this shall be done no later than
21 days before the date set for the appearance of the witness for cross-examination.

Arusha, 24 March 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Decision on Prosecutor’s Very Urgent Motion Pursuant
to Rule 73 bis (E) for Leave to Vary the Prosecutor’s List

of Witnesses filed on 19 January 2005
24 March 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Modification of the Indictment, Variation of list of witnesses,
Interests of justice, Materiality of the testimony, Complexity of the case, Prejudice to
the Defence, Duty of the Prosecutor to present the best available evidence – Motion
partially granted

International Instrument cited :

Rules of Procedure and Evidence, rule 73 bis (E)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Ferdinand Nahimana, Decision on the
Prosecutor’s Oral Motion for Leave to Amend the List of Selected Witnesses, 26 June
2001 (ICTR-99-52); Trial Chamber, The Prosecutor v. Casimir Bizimungu et al., Deci-
sion on Prosecutor’s Very Urgent Motion Pursuant to Rule 73 bis (E) to Vary the
Prosecutor’s List of Witnesses Filed on 25 May 2004, 3 September 2004 (ICTR-99-50)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
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SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge
Flavia Lattanzi and Judge Florence R. Arrey (the “Chamber”);

BEING SEISED of the “Prosecutor’s Very Urgent Motion Pursuant to Rule 73 bis
(E) for Leave to Vary the Prosecutor’s List of Witnesses Filed on 19 January, 2005”
filed on 28 February 2005 (the “Motion”);

BEING FURTHER SEISED of the “Prosecutor’s Corrigendum to its Very Urgent
Motion Pursuant to Rule 73 bis (E) for Leave to Vary the Prosecutor’s List of Wit-
nesses Filed on 19 January, 2005” filed on 1 March 2005 (the “Corrigendum
Motion”);

CONSIDERING the “Defendant’s Response to the Prosecutor’s Very Urgent Motion
Pursuant to Rule 73 bis (E) for Leave to Vary the Prosecutor’s List of Witnesses Filed
on 19 January, 2005” filed on 1 March 2005 (the “Response”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”);

NOW DECIDES the Motion pursuant to Rule 73 bis (E) of the Rules on the basis
of written submissions filed by the Parties.

Submissions of the parties

The Prosecution

1. The Prosecution submits that in view of the decision of the Trial Chamber dated
23 February 2005 denying the Prosecutor’s application to streamline the current
indictment and drop two charges, it is now under an obligation to call witnesses who
will support al1 the paragraphs in the current Muvunyi indictment.

2. To this end, the Prosecution submits that in addition to the 20 witnesses listed
on 19 January 2005, it intends to call 29 more witnesses, namely witnesses AFV,
YAM, QCL, QCS, YAF, ADP, BV, CCS, QBM, QBU, QBV, QCC, QCP, QDC, QO,
TM, XR, YAB, YAC, YAD, YAE, YAG, YAH, YAJ, YAL, YAR, YAS, QBP, and
QY.

3. Attached to the Prosecution’s Motion is Annexure “A”, which includes a sum-
mary of statements by each of the additional 29 witnesses, the charges and the spe-
cific paragraphs each witness will support, and an estimate of the length of their evi-
dence-in-chief.

4. The Prosecution also filed the Corrigendum Motion to which it attached Annexure
“B”, a table showing the status of disclosure detailing the pseudonyms, dates of the
statements, and the dates of disclosure.

5. The Prosecution relies on the jurisprudence of the Tribunal in the Ntagerura case
to submit that in construing Rule 73 bis (E), the Tribunal has adopted a flexible
approach in the exercise of its discretion1.

1 The Prosecutor v. Ntagerura et al., ICTR-1996-10A-TC, “Decision on Defence for Ntageru-
ra’s Motion to Amend its Witness List Pursuant to Rule 73 bis (E)”, 4 June 2002, para. 10.
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6. The Prosecution submits that allowing its initial list of witnesses to be varied
as proposed is in the interests of justice and in compliance with the Trial Chamber’s
decision dated 23 February 20052.

7. The Prosecution submits that the variation of the initial list of witnesses does
not prejudice the Defence in the preparation of its case because the Prosecution has
disclosed to the Defence all the statements of the witnesses that it seeks leave to add
to the list of witnesses.

8. Additionally, the Prosecution submits that the application will not cause undue
delay in the trial of the accused since the Prosecution will call the 29 witnesses
21 days after disclosure of their unredacted statements and after the first session of
the trial. The Prosecution submits that this gives the Defence adequate time to prepare
its case.

9. The Prosecution therefore prays that the Chamber grant its motion to Vary the
list of witnesses by adding 29 more witnesses.

The Defence Response

10. The Defence asserts that the Prosecution’s attempt to revise its witness list by
more than doubling the number of proposed witnesses, and waiting until literally
hours before the start of the trial to do so, is without basis and should be dismissed
by the Chamber.

11. The Defence also asserts that the Prosecution has failed to justify why it is
seeking to increase the number of witnesses less than six weeks after it filed its wit-
ness list of 19 January 2005, noting that if the number of witnesses went from 20
to 49, it would represent a 145 percent increase in the number of witnesses.

12. The Defence States that the Prosecution’s witness list was actually finalized and
filed together with the Prosecution’s Pre-Trial Brief on 25 January 2005; that the
Defence relied on that list to prepare its case; and that doubling the number of wit-
nesses amounts to a different trial for Muvunyi.

13. The Defence argues that Rule 73 bis (E) is an inappropriate vehicle because it
applies only to variation in the Prosecution’s witness list after the commencement of
trial, whereas in the instant case, the Prosecution filed its motion before the com-
mencement of trial.

14. Relying on the Tribunal’s jurisprudence in the Bizimungu case, the Defence
points to a four-part test used by Trial Chambers to guide their discretion. The
elements of the test include : (a) sufficiency and time of disclosure of witness infor-
mation to the Defence; (b) the probative value of the proposed testimony in relation
to existing witnesses and the allegations in the indictment; (c) the ability of the
defence to make an effective cross-examination, given its novelty or other factors; and
(d) the justification offered by the Prosecution for the addition of witnesses3.

2 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-PT, “Decision on the Prosecutor’s
Motion for Leave to File an Amended Indictment”, 23 February 2005

3 Prosecutor v. Bizimungu, n° ICTR-99-50-T, “Decision on Prosecutor’s Very Urgent Motion
Pursuant to Rule 73 bis (E) to Vary the Prosecutor’s List of Witnesses Filed on 25 May 2004”,
3 September 2004, para. 16.
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15. The Defence therefore concludes that the Prosecution has failed to meet the
standards set by the Tribunal and urges the Chamber to exercise its discretion and
deny the Prosecution’s Motion to increase the number of witnesses from 20 to 49.

Having deliberated,

16. The Chamber recalls Rule 73 bis (E) of the Rules :
After commencement of Trial, the Prosecutor, if he considers it to be in the

interests of justice, may move the Trial Chamber for leave to reinstate the list
of witnesses or to Vary his decision as to which witnesses are to be called.

17. The Chamber also recalls its Decision of 23 February 2005 denying the
Prosecution’s application to streamline the current indictment and drop two charges. The
Chamber is unable to see how that decision created an ‘obligation’ on the Prosecution
to seek to vary its list of witnesses in the way now sought by the Prosecution. It must
be recalled that the Chamber stated as follows in Paragraph 31 of that decision :

[A] Prosecutor who no longer intends to prosecute an accused on certain
counts of the indictment needs no amendment of the indictment to achieve that
end. He could, instead, simply declare, at the opening of the trial, that he will
not present any evidence on those counts. At the eve of trial, such a declaration
might prove a more efficient way of achieving what was intended by a motion
to amend the indictment aimed at dropping the counts in question.

18. The Chamber notes that the existing Pre-Trial Brief was filed on the basis of
the current Indictment, before the Motion for amendment was decided. Therefore, the
Prosecution was supposed, at the time of the filing of the Pre-Trial Brief, to have
covered all counts presented in the Indictment with its list of witnesses.

19. The Chamber further notes that the Motion for amendment of the Indictment
having been denied entirely, nothing is supposed to have changed in the way the
Prosecution should present its case. There are no additional counts or new allegations
to prove which could justify the adding of witnesses at this stage of the proceedings.

20. Moreover, after examining the proposed summary of the witness statements
attached to the Prosecution’s Motion as Annexure “A”, the Chamber is of the view
that the additional witnesses’ testimony will not specifically relate to the charge of
rape, and that only two of the 29 witnesses will testify on other inhumane acts as
crimes against humanity. The majority of the additional witnesses, apparently, will be
called to testify in support of the other charges that are already covered by witnesses
listed in the Pre-Trial Brief.

21. The preceding arguments notwithstanding, the Chamber is minded, in the interests
of justice, to exercise its discretion in favour of partially granting the Motion. The
Chamber concurs with the reasoning of the Trial Chamber in Ntagerura et al., which
held that the Tribunal should adopt a flexible approach in the exercise of its discretion
relating to the matter of adding witnesses to a witness list. The Chamber also concurs
with the decision in Nahimana et al. which held as follows :

In assessing the “interests of justice” and “good cause” Chambers have taken
into account such considerations as the materiality of the testimony, the
complexity of the case, prejudice to the Defence, including elements of surprise,
on-going investigations, replacements and corroboration of evidence. The
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Prosecution’s duty under the Statute to present the best available evidence to
prove its case has to be balanced against the right of the Accused to have ade-
quate time and facilities to prepare his Defence and his right to be tried without
undue delay4.

22. Noting, however, that the Motion apparently arose out of the Chamber’s Deci-
sion of 23 February 2005 denying the Prosecution leave to file an amended Indict-
ment, the Chamber directs the Prosecution to reformulate its witness list to include
only those additional witnesses who will support the two counts the Prosecution
sought to withdraw, namely Count 4 (“rape as ... a crime against humanity”) and
Count 5 (“other inhumane acts as … a crime against humanity”).

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER GRANTS the Motion in part by directing the Prosecution

to present only those additional witnesses who will support Count 4 and Count 5.

Arusha, 24 March 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Order of the Presiding Judge to Assign Judges
20 April 2005 (ICTR-2000-55A-AR73)

(Original : English)

Appeals Chamber

Judge : Theodor Meron, Presiding Judge

Tharcisse Muvunyi – Composition of the Appeals Chamber

International Instrument cited :

Statute, art. 11 (3) and 13 (4)

I, THEODOR MERON, Presiding Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994 (“International Tribunal”);

4 Prosecutor v. Nahimana et al., ICTR-99-52-T, Decision on the Prosecutor’s Oral Motion for
Leave to Amend the List of Selected Witnesses (TC), 26 June 2001, paras. 19-20.
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BEING SEIZED OF the “Prosecutor’s Appeal of Decision of Trial Chamber II of
23 February 2005 Denying Leave to File an Amended Indictment”, filed confidentially
on 23 March 2005; and the “Appellee’s Motion to Remove Confidentiality from the
Prosecutor’s Brief and his Reply to the Prosecutor’s Brief”, filed by Tharcisse
Muvunyi on 29 March 2005, both of which were received by the Appeals Chamber
on 14 April 2005;

CONSIDERING the composition of the Appeals Chamber of the International Tri-
bunal set out in Document IT/222 of the International Criminal Tribunal for the
former Yugoslavia, dated 17 November 2003;

NOTING Articles 11 (3) and 13 (4) of the Statute of the International Tribunal;
FOR THE FOREGOING REASONS,
ORDER that, in the case of The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-

2000-55A-AR53, the Appeals Chamber be composed as follows :
Judge Theodor Meron
Judge Florence Mumba
Judge Fausto Pocar
Judge Wolfgang Schomburg
Judge Inés Monica Weinberg de Roca.

Done in English and French, the English text being authoritative.

Done this 20th day of April 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***

Order of the Presiding Judge to Reassign Judges
27 April 2005 (ICTR-2000-55A-AR73)

(Original : English)

Appeals Chamber

Judge : Theodor Meron, Presiding Judge

Tharcisse Muvunyi – Composition of the Appeals Chamber, Reassignment of judges

I, THEODOR MERON, Presiding Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994 (“International Tribunal”);
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CONSIDERING the composition of the Appeals Chamber of the International Tri-
bunal set out in Document IT/222 of the International Criminal Tribunal for the
former Yugoslavia, dated 17 November 2003;

NOTING the “Order of the Presiding Judge to assign Judges”, filed in this case
on 20 April 2005, which ordered that the Appeals Chamber in this case shall be com-
posed of Judge Theodor Meron, Judge Florence Mumba, Judge Fausto Pocar, Judge
Wolfgang Schomburg, and Judge Inés Monica Weinberg de Roca;

HEREBY ORDER that, in the case of The Prosecutor v. Tharcisse Muvunyi, Case
n° ICTR-2000-55A-AR53, the Appeals Chamber be composed as follows :

Judge Theodor Meron
Judge Mohamed Shahabuddeen
Judge Florence Mumba
Judge Wolfgang Schomburg
Judge Inés Monica Weinberg de Roca.

Done in English and French, the English text being authontative.

Done this 27th day of April 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***

Scheduling Order on the Disclosure
of Additional Witnesses’ Statements
11 May 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi

Tharcisse Muvunyi – Schedule, Disclosure of unredacted statements of witnesses

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 66, 69 and 75

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, and

Judge Flavia Lattanzi (the “Chamber”);
BEING SEISED of the Prosecution’s letter addressed to “The Trial Chamber Co-

ordinator, Trial Chamber II”, filed on 10 May 2005 (the “Letter”) in which the
Prosecution indicated, among other things, that following the Chamber’s order of
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24 March 2005, it undertakes to call five additional witnesses to prove the counts of
rape and other inhumane acts after all previous witnesses scheduled for the next trial
session have been called;

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), in particular Rules 54, 66, 69 and 75 of the Rules;

RECALLING
(i) The Chamber’s Decision of 24 March 2005 directing the Prosecution to present only

those additional witnesses who will support Count 4 and Count 5 of the Indictment1;
(ii) The Chamber’s Decision of 25 April 2001 confirming the Tribunal’s jurisprudence

according to which the deadline for disclosure should be set at least twenty-one
days prior to the day on which the witness is to testify2;

NOTING
(i) That the Prosecution has not disclosed the statements of these five new witnesses

to the Defence;
(ii) That the Chamber intends to conclude the Prosecution’s case by late June or early

July 2005;
FOR THE ABOVE REASONS THE TRIBUNAL HEREBY
ORDERS the Prosecution, pursuant to Rule 54, to disclose the unredacted state-

ments of all witnesses before the commencement of the next session on Monday,
16 May 2005.

Arusha, 11 May 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi

***

Decision on Prosecution Interlocutory Appeal
Against Trial Chamber II Decision of 23 February 2005

12 May 2005 (ICTR-2000-55A-AR73)

(Original : English)

Appeals Chamber

Judges : Theodor Meron, Presiding Judge, Mohammed Shahabuddeen, Florence Mum-
ba, Wolfgang Schomburg, Inés Mónica Weinberg de Roca

1 The Prosecutor v. Tharcisse Muvunyi, Decision on the Prosecutor’s Very Urgent Motion Pur-
suant to Rule 73 bis (E) for Leave to Vary the Prosecutor’s List of Witnesses Filed on 19 January,
2005, 24 March 2005.

2 The Prosecutor v. Tharcisse Muvunyi et al., Decision on the Prosecutor’s Motion for Orders
for Protective Measures for Victims and Witnesses to Crimes Alleged in the Indictment, 25 April
2001, p. 8, para. 26.
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Tharcisse Muvunyi – Removal of the classification of confidentiality from the Prose-
cution’s Appeal, Exercise of power by the Appeals Chamber, Error in the decision of
the Trial Chamber, Distinction between counts/charges in an indictment and the mate-
rial facts underpinning, Expansion of material facts, Characterisation by the Trial
Chamber of the amendments proposed by the Prosecutor, Risk of prejudice to the
Accused – Errors in Approach to Prejudice, Right to prepare his defence – Justification
to the lack of diligence of the Prosecutor, Exclusion of material allegations not com-
municated to the defence in a timely, clear and consistent manner – Appeal dismissed

International Instruments cited :

Rules of Procedure and Evidence, rules 50 (A), 50 (B) and 50 (C); Statute, art. 20

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Edouard Karemera et al., Decision on
the Prosecutor’s Interlocutory Appeal Against Trial Chamber III Decision of 8 Octo-
ber 2003 Denying Leave to File an Amended Indictment, 19 December 2003 (ICTR-
98-44); Appeals Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision on
Prosecutor’s Interlocutory Appeal Against Trial Chamber II Decision of 6 October
2003 Denying Leave to File an Amended Indictment, 12 February 2004 (ICTR-99-50)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Radoslav Brđanin, Decision on Motion by
Prosecution for Protective Measures, 3 July 2000 (IT-99-36); Appeals Chamber, The
Prosecutor v. Milomir Stakić, Decision on the Defence Motion for Extension of Time,
26 April 2004 (IT-97-24); Appeals Chamber, The Prosecutor v. Slobodan Milošević,
Decision on Interlocutory Appeal of the Trial Chamber’s Decision on the Assignment
of Defence Counsel, 1 November 2004 (IT-02-54); Appeals Chamber, The Prosecutor
v. Momčilo Krajišnik, Decision on Interlocutory Appeal, 25 April 2005 (IT-00-39)

1. On 23 February 2005, the Trial Chamber rendered its decision on the Prosecu-
tion’s Motion for leave to amend the indictment against Tharcisse Muvunyi
(“Accused”)1. In the Impugned Decision, the Trial Chamber refused the Prosecution’s
Motion, finding that to permit the amendments sought would be likely to prejudice
the rights of the Accused and that this prejudice outweighed any considerations of
judicial economy or expediency advanced by the Prosecution2. On 28 February 2005,
the Prosecution filed an application before the Trial Chamber for certification, which
was granted by the Trial Chamber on 16 March. Following that grant, on 23 March
2005, the Prosecution filed confidentially its appeal against the Impugned Decision3,
and on 29 March 2005, the Accused filed his response to the Prosecution’s Appeal4.
No reply to that Response was filed by the Prosecution.

1 Decision on Prosecution’s Motion for Leave to File an Amended Indictment, 23 February
2005 (“Impugned Decision”).

2 Impugned Decision, para. 54.
3 Prosecution’s Appeal of Decision of Trial Chamber II of 23 February 2005 Denying Leave

to File an Amended Indictment, 23 March 2005 (“Appeal”).
4 Appellee’s Reply to the Prosecution’s Brief on Appeal, of Decision of Trial Chamber II of

23 February 2005 Denying Leave to File an Amended Indictment, 29 March 2005, (“Response”).
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Motion to Lift Confidentiality

2. In addition to his Response to the Prosecution’s Appeal, the Accused filed a
motion to remove the classification of confidentiality from the Prosecution’s Appeal
and from his Response to that Appeal5. In that Motion, the Accused argues that there
is no reason for the Prosecution to have filed its Appeal confidentially other than
to prevent the press and public from having access to it. He says that because the
Prosecution filed its Appeal confidentially, he was made to file his Response confi-
dentially, as he discusses the Prosecution’s Appeal in detail in his Response.6 The
Accused argues that transparency is crucial to the legitimacy of the Tribunal and that
the statutory obligation to protect victims and witnesses “is not a license to conduct
the Tribunal’s business behind closed doors and out of the public eye”7. The
Accused says that there is nothing in the Prosecution’s Appeal which would identify
any witness other than by pseudonym, and that each of the pseudonyms appearing
in the Prosecution’s Appeal is referred to by the Trial Chamber in paragraph 45 of
the Impugned Decision8. He says the only information in the Prosecution’s Appeal
not referenced in the Impugned Decision is the general contents of the witness state-
ments identified by pseudonym in the chart on pages 11-16 of the Prosecution’s
Appeal9. In light of the above, the Accused requests the Appeals Chamber to order
that the Prosecution’s Appeal and his Response be reclassified as public docu-
ments.10

3. On 23 March, the Prosecution filed a response to the Accused’s Motion11. In
that Response, the Prosecution claims that it filed its Appeal confidentially to protect
the witnesses involved in this case as required by the Statute of the Tribunal12. It says
that while the Prosecution’s Appeal only identifies certain witnesses by pseudonym,
on 19 January 2005, pursuant to an order of the Trial Chamber, the Prosecution dis-
closed both the pseudonyms and the full particulars of the witnesses. It says that this
disclosure has exposed the witnesses and, as there is a possibility that some of the
witnesses will be rescheduled, it considered it appropriate to take this additional measure
of protection by keeping the documents inter-parties13. It requests that the Appeals
Chamber dismiss the Accused’s Motion14.

5 Appellee’s Motion to Remove Confidentiality from the Prosecution’s Brief and His Reply to
the Prosecution’s Brief, 29 March 2005 (“Motion”).

6 Motion, para. 3.
7 Motion, para.s 4-6.
8 Ibid., para. 7.
9 Ibid.
10 Ibid., para. 9.
11 Prosecution’s Respond (sic) to the Appelee’s (sic) Motion to Remove Confidentiality From

the Prosecution’s Appeal’s Brief Filed on 23 March, 2005 (“Prosecution’s Response”).
12 Prosecution’s Response, paras. 4-5.
13 Ibid., para. 6.
14 Ibid., para. 7.
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ANALYSIS

4. The Prosecution is not permitted merely to label a document confidential for
filing purposes. Proceedings at this Tribunal must be in public unless good cause is
shown to the contrary15. The only good cause for a party filing a document confi-
dentially is if the information in the filing is confidential and exposure would risk
damaging the proceedings themselves16. The Appeal filed by the Prosecution does not
reveal any confidential information. The witnesses are identified by pseudonym only,
and the Prosecution has not shown that the general contents of these witnesses’ state-
ments constitute confidential evidence that should not be disclosed to the public. The
Prosecution does not identify whom it disclosed the particulars of the witnesses to
pursuant to the Trial Chamber order, but disclosure was to the Accused only. The fact
that the Accused knows of the true identity of the witnesses is not good cause for a
confidential filing by the Prosecution. Accordingly, there is no good cause for the
Appeal or the Response to retain confidential status.

APPLICABLE LAW

5. The Impugned Decision of the Trial Chamber refusing the Prosecution’s motion
to amend the indictment is an exercise of judicial discretion. When reviewing a Trial
Chamber’s exercise of judicial discretion, the issue is not whether the Appeals Cham-
ber agrees with the decision of the Trial Chamber, but whether in reaching its decision
the Trial Chamber has reasonably exercised its discretion. The Appeals Chamber will
only interfere in the Trial Chamber’s exercise of its discretion if the moving party
identifies a discernable error on the part of the Trial Chamber. In this case the
Prosecution must establish one of the following : that the Trial Chamber misdirected
itself either as to the principle to be applied or as to the law relevant to the exercise
of the discretion; took into account irrelevant considerations, or failed to take into
account relevant considerations, or gave insufficient weight to relevant considerations;
made an error to the facts upon which it exercised its discretion; or reached a deci-
sion that no reasonable Trial Chamber could have reached such that the Appeals
Chamber is able to infer that the Trial Chamber must have failed to exercise its dis-
cretion properly17. It is only if the Prosecution is able to identify such an error on
the part of the Trial Chamber that the Appeals Chamber may interfere with the deci-
sion of the Trial Chamber and, if appropriate, substitute its own discretion for that
of the Trial Chamber18.

15 Brđanin & Talić, Case n° IT-99-36-PT, Decision on Motion by Prosecutor for Protective
Measures, 3 July 2000, para. 53; Prosecutor v. Stakić, Case n° IT-97-24-A, Decision on the
Defence Motion for Extension of Time, 26 April 2004, para. 7.

16 Prosecutor v. Stakić, Case n° IT-97-24-A, Decision on the Defence Motion for Extension of
Time, 26 April 2004, para. 7.

17 Prosecutor v. Milošević, Case n° IT-02-54-AR73.7, Decision on Interlocutory Appeal of the
Trial Chamber’s Decision on the Assignment of Defence Counsel, 1 November 2004, para. 10;
Prosecutor v. Krajišnik, Case n° IT-00-39-AR73.1, Decision on Interlocutory Appeal, 25 April
2005, para. 8.

18 Ibid.
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GROUNDS OF APPEAL

6. In its Appeal, the Prosecution advances several grounds on which it alleges the
Trial Chamber erred in its consideration of the issues, misdirected itself as to the prin-
ciple to be applied, or failed to give sufficient weight to relevant considerations19. The
Prosecution argues that the Trial Chamber equated material facts with new charges;
failed to consider that the material facts to be included were drawn from material
already disclosed to the Accused; erroneously concluded that the amendments would
cause delays and prejudice the Accused’s ability to prepare his defence; erroneously
concluded that amending the indictment would require the Accused to enter new
pleas; misdirected itself with respect to the principles enunciated by the Appeals
Chamber in relation to the perfecting of an indictment; and failed to give sufficient
weight to the risk that denial of the amendments might result in the exclusion of evi-
dence of the material allegations, notwithstanding that these material allegations had
long been disclosed to the Accused20.

7. In addition, the Prosecution claims that the appeal raises significant issues
regarding the amendment of indictments prior to the commencement of trial21. It
argues that in this case it sought to ensure that known material facts were pleaded
in the indictment. It states that these known material facts were drawn from material
already disclosed to the Accused, and therefore their inclusion in the indictment
“could cause no possible prejudice to the Accused – quite the contrary”22. It argues
that an amendment to an indictment derived from material facts disclosed to the
Accused should be allowed unless such an amendment manifestly causes prejudice to
the right of an accused to a fair trial23.

8. The Prosecution argues further that to refuse to allow an amendment to include
known material facts in an indictment where the Prosecution seeks only to improve
its pleading in an existing indictment and to conform its pleading “unequivocally to
the applicable statutory provisions and jurisprudence” is contrary to the interests of
justice24. It argues that while it is preferable that the indictment as judicially con-
firmed be drafted to comply fully with the law, where the Prosecution forms the view
that an indictment may be deficient in its pleading, to deny an amendment in the
absence of any “manifest prejudice to the Accused” does not serve justice25.

9. The Prosecution requests that the Appeals Chamber reverse the Impugned Deci-
sion and allow the proposed amendments, or in the alternative, rule that the evidence
of the material allegations is admissible provided it relates to allegations previously
communicated to the Accused in a timely, clear and consistent manner.26

10. In Response, the Accused claims that the Trial Chamber fully considered the
arguments of the parties, weighed those arguments in light of the factual background

19 Appeal, para. 1.
20 Ibid.
21 Ibid., para. 2.
22 Ibid.
23 Ibid., para. 3.
24 Ibid., para. 4.
25 Ibid.
26 Ibid., para. 5.

2090719_Rwanda 2005.book  Page 2624  Wednesday, May 25, 2011  1:15 PM



ICTR-2000-55A 2625

of the case and determined that the granting of the Prosecution’s motion would
prejudice the Accused. The Accused argues that this was a proper exercise of the Trial
Chamber’s discretion.27

11. The Accused argues further that the Prosecution is partly responsible for the
Trial Chamber’s refusal. It waited until 19 January 2005, 40 days before trial
commenced, to file its motion to file an amended indictment. Among the factors
considered by the Trial Chamber was that nearly all the information the Prosecution
relied upon to justify the requested amendment was in the Prosecution’s possession
in December 2003. While the Prosecution had sought to justify the lateness of the
motion by claiming that it was necessitated by new jurisprudence, the Accused
countered that this jurisprudence was merely a restatement of the long-standing
jurisprudence of the Appeals Chamber. The Accused argues that the Trial Chamber
also properly determined that to allow the amendments would unduly delay the
commencement of the trial and unduly prolong the Accused’s pre-trial detention.28

(i) Equating or Mischaracterising Material Allegations in the Proposed Amended
Indictment as “New Charges”.

12. The Prosecution claims that the Trial Chamber erred in concluding that the
material allegations in the proposed amendment amounted to new charges in terms
of Rule 50 (B) of the Rules of Evidence and Procedure (“Rules”)29. The Prosecution
claims that as a result of this error, the Trial Chamber made the erroneous conclusion
that the amendments would prejudice the Accused30. It argues that the material alle-
gations in the proposed amendment are not new charges, but rather facts that underpin
existing charges made in the indictment31. It claims that a number of those allegations
also “particularise, clarify or elaborate already existing charges and do not add new
charges” and that

“such particularisations or clarifications of pleadings in an indictment is
encouraged by the Appeals Chamber because of their positive impact on the fair-
ness of the trial”32.

The Prosecution argues that the Accused pleads to the counts of an indictment, not
the material facts underpinning those counts, thus the Trial Chamber was incorrect in
concluding that new pleas by the Accused would be required and a prejudicial delay
would result33.

13. The Prosecution argues that, according to the law of the Tribunal, “charges”
means counts or crimes, and the law draws a line between, counts or crimes and the
material facts that underpin those counts or crimes.34 It claims that the Impugned
Decision erred by treating material allegations underpinning existing charges as new

27 Response, para. 1.
28 Ibid., para. 6.
29 Appeal, para. 18.
30 Ibid., para. 19.
31 Ibid., para. 19.
32 Ibid., para. 20.
33 Ibid., para. 21.
34 Ibid., para. 24.
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charges or counts35. The Prosecution says that Article 17 (4) of the Statute directs
the Prosecutor to prepare an indictment containing a concise statement of the facts
and the crime or crimes with which the accused is charged. Rule 47 (C) of the Rules
provides that

“the indictment shall set forth […] a concise statement of the facts of the case
and of the crime with which the suspect is charged”.

The Prosecution argues that these provisions draw a line between material facts and
crimes in an indictment. It claims, therefore, that the Accused pleads to the crimes
and charges or counts and not to the individual material facts, and is convicted or
acquitted of crimes or charges, not individual facts. As such, it says the Trial Cham-
ber erred in concluding

“that the material facts that were brought to particularise, clarify or elaborate
charges already existing in the current indictment would precipitate pleas, pre-
liminary motions and occasion prejudice to the right of the accused to trial with-
out reasonable delay”.36

14. The Prosecution refers to the Appeals Chamber Judgment in Ntakirutimana.
It argues that in that decision the Appeals Chamber held that several material alle-
gations supporting existing counts had not been pleaded in the indictment but found
that

“timely, clear and consistent communication of the material allegations sup-
porting existing charges or counts had cured the defects in those existing counts
or charges whereas absence of such communication had resulted in a failure to
cure other defects”37.

Based on this Appeals Chamber Judgment and the holdings in Kupreškić, the
Prosecution argues that the communication of material facts in a timely and consistent
manner may be allowed to cure a defect in an indictment by providing support to
existing counts, but cannot be used to add new counts or charges. It argues that the
amendments it sought to bring to the indictment fall into the same category, in that
they sought to clarify, particularise or elaborate existing counts by incorporating mate-
rial facts to support existing counts38.

15. In support of this argument, the Prosecution supplies a table that provides a
comparison between the proposed amendments and the current indictment. It contends
that according to the jurisprudence of the Appeals Chamber, the amendments are to
be encouraged due to their positive impact on the fairness of the trial39.

16. In Response, the Accused argues that the Trial Chamber correctly drew the dis-
tinction between new charges and new factual allegations and that it is the Prosecu-
tion who confuses this distinction40. He argues that in order to charge a specific crime
in the indictment the indictment must contain facts to distinguish that crime from
other crimes. To fail to do so contravenes the requirements of the Statute and the

35 Ibid.
36 Ibid., para. 25.
37 Ibid., para. 29.
38 Ibid., para. 31.
39 Ibid., paras. 32-33.
40 Response, para. 9.
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Rules41. He argues that specificity is not just crucial in terms of adequate notice to
an accused, but also in protecting the principle of non bis in idem, which is enshrined
in Article 9 of the Tribunal’s Statute42.

“[T]o protect an accused’s non bis in idem rights, the indictment must be spe-
cifically specific to identify the specific act…to the exclusion of all other(s)”43

Specificity in the indictment is also necessary to prevent multiple convictions for
the same crime44.

17. The Accused argues that the Appeals Chamber’s holdings in Kupreškic, Krno-
jelac and Rutaganda make clear that the Prosecution is required to plead specific facts
in the indictment. The degree of specificity may vary based on what is practically
and theoretically possible, but reasonable specificity is required45, and the Prosecutor
must plead the material facts (but not the evidence intended to prove those facts) to
support a charge46.

18. The Accused argues that a “count” or “charge” specifies a claim that the
accused violated a specific criminal prohibition within the jurisdiction of the Tribunal.
The material facts identify how the Prosecution alleges that the Accused violated that
criminal prohibition47. The Accused claims that the Prosecution’s claim that an
accused “plead to counts in an indictment and not material facts” shows a misunder-
standing of the Tribunal’s jurisprudence.

“An accused pleads to what the indictment charges : a specific violation of the
law within the Tribunal’s subject matter jurisdiction coupled with the facts sup-
porting that allegation”48.

The Accused claims that in this case the Trial Chamber examined the existing
indictment and the proposed amended indictment and identified eight instances by
which the Prosecutor charged new criminal violations, changed existing factual alle-
gations or expanded the criminal liability alleged49. The Accused argues that even a
cursory review of the chart of proposed amendments filed by the Prosecution with
its Appeal shows that several of the changed allegations constitute new charges or
broaden existing charges50. The Accused claims that the Trial Chamber properly con-
cluded that the proposed amended indictment did more than simply dismiss two
charges and add specificity to others. It changed the acts of which the Accused was
charged and did so at a time when the Accused would be unable to investigate and
prepare a defence51. Accordingly, the Accused says that while the Trial Chamber may
have used imprecise language, it did not misapply the law52.

41 Ibid., para. 10.
42 Ibid., para. 11.
43 Ibid.
44 Ibid., para. 12.
45 Ibid., para. 13.
46 Ibid., para. 14.
47 Ibid., paras. 16-17.
48 Ibid., para. 18.
49 Ibid., para. 19.
50 Ibid., para. 20.
51 Ibid., para. 21.
52 Ibid., para. 22.
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ANALYSIS

19. There is a clear distinction between counts or charges made in an indictment
and the material facts that underpin that charge or count. The count or charge is the
legal characterisation of the material facts which support that count or charge. In
pleading an indictment, the Prosecution is required to specify the alleged legal pro-
hibition infringed (the count or charge) and the acts or omissions of the Accused that
give rise to that allegation of infringement of a legal prohibition (material facts). The
distinction between the two is one that is quite easily drawn.

20. However, what made that distinction a little more difficult to draw in this case
is that the Prosecution has identified numerous material facts as underpinning charges
of genocide (Count 1) or alternatively complicity in genocide (Count 2) incurring
individual criminal responsibility pursuant to Article 6 (1) and superior responsibility
pursuant to Article 6 (3) of the indictment. Additionally, it has identified much more
specific material facts as underpinning charges of direct and public incitement to com-
mit genocide (Count 3) incurring individual criminal responsibility pursuant to Article
6 (1) of the Statute and rape as a crime against humanity (Count 4) incurring superior
responsibility pursuant to Article 6 (3) and other inhumane acts as a crime against
humanity (Count 5) incurring superior responsibility pursuant to Article 6 (3) of the
indictment. Because the Prosecution chose to plead numerous material facts as sup-
porting the charge of genocide, many of those material facts themselves actually sup-
port other counts or charges that have not been separately charged by the Prosecution.
Thus, while the Prosecution sought to amend the indictment by the inclusion of fur-
ther material facts without amending the counts or charges alleged against the
Accused, some of those material facts could readily be characterised as new charges.

21. While the Prosecution is correct that the Appeals Chamber has held that the
Prosecution must plead the material facts upon which it relies to establish its counts
or charges in the indictment, and that a failure to plead those material facts may, in
certain limited circumstances, be remedied by clear and timely notice to the Defence,
that principle does not necessarily mean that a Trial Chamber must grant the Prose-
cution an application to amend an indictment to expand the material facts alleged. The
risk of prejudice to the Accused from such expansions is high and must be carefully
weighed53. Whether such an amendment will be permissible will turn upon a
consideration of the prejudice to the Accused.

22. The Appeals Chamber decisions upon which the Prosecution relies were all
concerned with whether the Prosecution’s failure to plead material facts in the indict-
ment resulted in prejudice to the accused during trial. While confirming the principle
that to avoid prejudice to an accused in the preparation of the defence case the
Prosecution must plead the material facts in the indictment, it does not follow that a
Trial Chamber must allow a Prosecution application to amend an indictment to expand
the material facts alleged pre-trial if in all the circumstances prejudice would accrue
to the accused by those amendments. The fact that the expansion of counts charged
may be derived from material already disclosed to the Accused also does not auto-

53 Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-AR5, Decision on Prosecutor’s Interlocutory
Appeal Against Trial Chamber Decision of 6 October 2003 Denying Leave to File Amended
Indictment, 12 February 2004, para. 19.
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matically nullify prejudice to the Accused. It is to be assumed that an Accused will
prepare his defence on the basis of material facts contained in the indictment, not on
the basis of all the material disclosed to him that may support any number of addi-
tional charges, or expand the scope of existing charges. In either circumstance, when
a complaint is made on appeal about a failure to plead material facts, or objection
is made to a Prosecution application to amend to add material facts or new charges,
the issue is whether the accused has been or will be prejudiced.

23. The first issue to be considered by the Appeals Chamber is whether the Trial
Chamber erred in its characterisation of the proposed amendments, and if so, whether
this error led it to incorrectly conclude that allowing the amendments would prejudice
the Accused.

(i) The proposed paragraph 15 alleges that the attacks on wounded Tutsi refugees
in the vicinity of University Hospital in Butare occurred between April and May 2004.
Previously, the Prosecutor alleged that these attacks occurred on or about 15 April
199454.

24. The Trial Chamber considered that the proposed change broadened the time
frame within which the Defence may need to conduct investigations and prepare
its case and therefore constituted a new charge55. On Appeal, the Prosecution says
that the proposed amendment, like the original indictment, alleges several attacks
and the amendment merely clarifies the time frame of those attacks; it does not
add new charges56. The Prosecution says the current indictments use of “on or
about 15 April” does not restrict itself to a single day, and as such the proposed
amendment does not excessively broaden the time frame to the prejudice of the
Accused, and in any event, the clarification was drawn from materials long dis-
closed to the Accused.

25. The Appeals Chamber is not satisfied that the Trial Chamber was correct
in interpreting the amendment as a new charge. The charge alleged in both the
original and the amended indictment is “attacks on wounded Tutsi refugees”. The
proposed amendment does not allege a new attack, but amends the time at which
that alleged attack occurred. The original indictment was quite specific in identi-
fying “on or about 15 April 1994” as the time in which the alleged attacks
occurred. The proposed amendment expands this time frame to “between April and
May 2004”. The proposed amendment may have required the Defence to carry out
further investigations and is therefore a matter going to prejudice that may be
accrued as a result of the amendment ; but it does not change the nature of the
proposed amendment from a material fact underpinning the charge alleged to a
new charge. The Appeals Chamber notes that these material allegations are iden-
tified by the Prosecution as supporting a charge of genocide, Count 1, or alterna-
tively complicity in genocide, Count 2. They are not pled therefore as being in
support of additional charges.

54 Impugned Decision, para. 41.
55 Ibid.
56 Prosecution, page 12.
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(ii) The proposed Paragraph 16 alleges that the Accused mandated hospital staff
to halt treatment of Tutsi refugee patients and later ordered their evacuation with no
provision for their care. While the current indictment mentions an attack on wounded
Tutsi at the hospital, it says nothing about orders or instructions that the Accused
might have given to hospital staff57.

26. The Trial Chamber considered that the proposed amendment introduced a com-
pletely new element, broadened the scope of the legal responsibility of the Accused
and may have also raised issues regarding the aggravation of the crime alleged. On
appeal, the Prosecution says that the current indictment alleges that on 15 April
Muvunyi, accompanied by soldiers, participated in an attack on wounded refugees at
the University Hospital in Butare, separating the Tutsi from the Hutus and killing the
Tutsi refugees. The proposed amendment alleges that sometime in May 1994,
Muvunyi went to University Hospital and instructed that the hospital staff halt treat-
ment of Tutsi refugees and concentrate on treating wounded Hutu soldiers. He also
ordered the evacuation of Tutsi patients from the Hospital with no provision for treat-
ment or care. The Prosecution argues that the proposed amendment simply gives
details of how the denial of medical care and facilities to the refugees led to their
death and clarifies the nature of the Accused’s participation58.

27. The Appeals Chamber is not satisfied that the Trial Chamber’s approach was
correct. The original charge is that the Accused was involved in an attack on wounded
Tutsi at the hospital. The amendment proposed is that the Accused ordered that hos-
pital staff refuse treatment to Tutsi refugee patients and ordered their evacuation with-
out the provision of care. This charge remains the same, an attack on Tutsi at the
hospital, the proposed amendments merely provide the material facts of the Accused’s
involvement in that attack and do not constitute a new charge against the Accused.
The Appeals Chamber notes that these material allegations are identified by the
Prosecution as supporting a charge of genocide Count 1, or alternatively complicity
in genocide, Count 2. They are not plead therefore as being in support of additional
charges.

(iv) The proposed paragraph 18 alleges that the establishment of roadblocks was
ordered by the Interim Government on or about 7 April 1994. The current indictment
categorically states that the Interim Government ordered roadblocks to be created on
27 April 1994*59.

28. The Trial Chamber considered that the proposed amendment expanded the peri-
od during which roadblocks were ordered and therefore may at least supply new
material elements of one or more crimes.60 On Appeal, the Prosecution says that the
current indictment alleges that on 27 April 1994, the Interim Government ordered that
roadblocks be placed in Rwanda for the purpose of identifying Tutsi and “accomplices”
with an intention of exterminating them. The Prosecution says that this should be read

57 Impugned Decision, para. 41.
58 Prosecution, page 14.
59 Impugned Decision, para. 41.
60 Ibid.
* The wrong numbering of the titles is due to an error of the Tribunal. 

2090719_Rwanda 2005.book  Page 2630  Wednesday, May 25, 2011  1:15 PM



ICTR-2000-55A 2631

with the following paragraph, which goes on to cite specific check-points at Rwasave,
Rwabuye, Hotel Faucon, Ngoma Camp, Ibis Hotel, junction at the University Hospi-
tal, Chez Bihira and in front of ESO. The Prosecution claims that the amendment
refers to the specific roadblocks set up and provides better and further particulars,
especially in relation to the role played by Muvunyi. These particulars relate specif-
ically to the participation of the Accused.

29. The Appeals Chamber is not satisfied that the Trial Chamber’s interpretation
is correct. The change of the date on which roadblocks were ordered is clearly a
material fact and does not constitute a new charge against the Accused. The Appeals
Chamber notes that these material allegations are identified by the Prosecution as sup-
porting a charge of genocide, Count 1, or alternatively complicity in Genocide, Count
2. They are pled therefore as being in support of existing charges.

(v) The proposed Paragraph 25 alleges the Accused’s involvement in the abduction
of Tutsi civilians from various communes and their torture at the brigade cell or ESO
Camp. The proposed Paragraph 26 alleges the Accused’s involvement in the abduction
of family members of Tutsi soldiers from ESO camp who were later on killed at an
unknown location. The current indictment only indicates one abduction at the
Beneberkia Convent.

30. The Trial Chamber considered that the proposed amendment was a new alle-
gation that multiplied the locations and the incidence of alleged abductions. On
Appeal, the Prosecution observes that the current indictment alleges that on 30 April
1994 Muvunyi ordered soldiers of Ngoma to go to Benebikira Convent, where they
kidnapped refugees and took them to an undisclosed destination. They have never
been seen again. Additional paragraphs of the indictment allege that during the
events referred to in the indictment, the Interahamwe with the help of soldiers par-
ticipated in the massacres of the civilian population in Butare préfecture and else-
where. The indictment generally alleges that soldiers and officers acting under
Muvunyi participated in the massacres of the civilian population, some of whom
were taken to Ngoma Camp or ESO and later killed. The Prosecution says that the
proposed amendment alleges that during the months of April and May 1994,
Muvunyi ordered or instigated the abduction of many Tutsi from various communes
and took them to the brigade cell or ESO camp, where they were severely tortured.
The proposed amendment to the following paragraph alleges that Muvunyi ordered
or instigated the abduction of family members of Tutsi soldiers assembled at ESO,
and they were taken by soldiers to unknown destinations where they were killed.
The Prosecution claims that as the current indictment refers to kidnapping of Tutsi
refugees, massacres of different categories of the refugees, and the fact that soldiers
acted on Muvunyi’s instructions to bring refugees to ESO and other places, the pro-
posed amendment simply outlines specific locations and incidences of abductions and
killings.

31. The proposed amendment, while not a new charge, does expand the scope of
the allegations against the Accused from an initial pleading of ordering the soldiers
of the Ngoma Camp to go to the Beneberika Convent and kidnap the refugees at the
Convent to include other incidents. In the indictment, the Prosecution relies on these
other incidents as supporting one charge of genocide, or alternatively complicity in
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genocide, and as such the additional incidents are supplementary material facts in sup-
port of an existing charge. They do not constitute new charges.

(vi) The proposed Paragraph 27 alleges that Jean Baptiste Habyalimana was
detained at the brigade cell which was under the control of the Accused. It further
alleges that Habyalimana was taken away from the cell and never seen again. The
current indictment refers to Habyalimana’s dismissal from his position as prefect of
Butare, yet no mention is made of the Accused’s involvement is his detention or dis-
appearance.

32. The Trial Chamber considered that the proposed amendment was a new allega-
tion not contained in the current indictment. On Appeal, the Prosecution says that the
original indictment pleaded that on 17 April 1994 the Interim Government dismissed
Habyalimana from office and incited people to get involved in the massacres and that
the army and Interahamwe militiamen were sent to Butare as reinforcements to start
the massacre. The proposed amendment alleges that on or about 17 April 1994 the
former Préfet Habyalimana was detained at the brigade cell, which cell was under
Muvunyi’s control. Habyalimana was taken away by ESO soldiers and was never seen
again. The Prosecution says that it concedes that the current indictment only mentions
the dismissal of Habyalimana, and it is the proposed amended indictment which
relates his detention and disappearance to occurring under the authority of Muvunyi.
However, it says that the current indictment has already alleged in general terms what
the proposed amendment clarifies in detail and thus provides more particulars as to
the outcome of the dismissal. It argues that both the current indictment and the pro-
posed amendment refer to the event on the same day, around 17 April 1994 and spe-
cifically about the same person, the former préfet. The Prosecution argues that the
current indictment provides a clear account of the fate of Habyalimana and the role
played by the Accused who commanded the Army. It says that provision of such spe-
cificity assists the Accused in preparing his defence.

33. The Appeals Chamber is satisfied that the allegation of the Accused’s involve-
ment in the detention and disappearance of Habyalimana could constitute a new
charge against the Accused. In the current indictment, the relevant paragraph is con-
tained in the section titled “Concise Statement of Facts” and not in the section of
specific allegations against the Accused. Further, the Prosecution does not reference
this paragraph of the current indictment as a material fact underpinning any of the
charges made in the indictment. If the proposed amendment is allowed, it is presumed
that the Prosecution would include this allegation under Counts 1 and 2 of the indict-
ment, in support of the charges of genocide, or alternatively complicity to genocide.
But this does not change the fact that this fresh allegation could support a separate
charge against the Accused.
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(vii) The proposed paragraphs 33 to 36 contain allegations of the Accused’s
involvement in the training and recruitment of Hutu civilians as militiamen at ESO
and other locations in Butare préfecture. The current indictment, in paragraphs 3.11
(i) and (ii), makes general allegations about the creation of Interahamwe committees
at the prefectural level, and that the MRND Party and the Rwandan Armed Forces
(FAR) provided support, military training and weapons to those members devoted to
their extremist cause. The personal involvement of the Accused in any of these events
is not alleged in any part of the current indictment61.

34. The Trial Chamber concluded that this new pleading constituted a material fact,
“without which a charge in the existing indictment may not be supported, and

does add specificity that radically transforms the existing pleading”62.
On appeal, the Prosecution argues that paragraphs 3.11 (i) and (ii) of the current

indictment allege in general terms that among others, members of the Rwandan
Armed Forces (the Accused was a member of those forces) provided support, military
training and weapons to those devoted to their extremist causes. The proposed amend-
ments allege that the Accused participated in the training and recruitment of Hutu
civilians as militiamen at ESO and other locations in Butare prefecture. The
Prosecution claims that the proposed amendment provides clarifications and/or
particularisations of the location of the Accused’s criminal conduct in a manner
encouraged by the Appeals Chamber63.

35. The Appeals Chamber agrees with the conclusion of the Trial Chamber that the
material facts pleaded in the original indictment were not facts underpinning an
alleged charge against the Accused and that the proposed amendment does plead new
material facts underpinning a new charge against the Accused. As with the proposed
amendment above, in the current indictment the relevant paragraph is contained in the
section titled “Concise Statement of Facts” and not in the section of specific allega-
tions against the Accused. Again, the Prosecution does not reference this paragraph
of the current indictment as a material fact underpinning any of the charges made in
the indictment. If the proposed amendment is allowed, it is presumed that the
Prosecution would include this allegation under Counts 1 and 2 of the indictment in
support of the charge of genocide or alternatively complicity in genocide; however,
such an inclusion would not change the fact that the allegation is capable of support-
ing a separate charge.

(vii) The proposed Paragraph 41 alleges that the Accused himself “provided weapons
for local militiamen” at the Nyakizu meeting in April 1994, and that these weapons
were later used “to kill Tutsi civilians”. Conversely, Paragraph 3.26 of the existing
indictment alleges that “during the events referred to in this indictment” the Accused
participated directly in the provision of weapons”64.

36. The Trial Chamber considered that the proposed paragraph contained new
charges in the sense that it specifically alleges that the Accused supplied weapons

61 Ibid.
62 Ibid.
63 Appeal, page 12.
64 Ibid.
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which were used to kill Tutsi civilians. The Trial Chamber found that there is a dif-
ference between this allegation and the version of it in the existing indictment, which
merely accused him of participating in the provision of weapons. In the Appeal, the
Prosecution argues that the current indictment alleges that during the events of the
indictment, the Accused directly participated in the provision of weapons. The pro-
posed amendment alleges that the Accused provided weapons for local militiamen at
the Nyakizu meeting in April 1994 and that the weapons were used to kill Tutsi civil-
ians. The Prosecution claims that the proposed amendment clarifies the allegation
made in the current indictment that the Accused distributed weapons by providing the
date and location at which he distributed them. It argues that this approach is sup-
ported by the Appeals Chamber as it increases the fairness of the trial and assists
defence preparation.

37. The Appeals Chamber does not agree with the approach of the Trial Chamber.
The charge in both versions of the indictment is the provision of weapons; this charge
remains the same in both versions of the indictment. The change of the material facts
supporting this charge does not change the nature of the charge such that it is a new
charge. The Appeals Chamber notes that in the current indictment, the Prosecution
relies on this incident as supporting one charge of genocide, or alternatively complicity
in genocide, and as such the additional incidents are supplementary material facts in
support of an existing charge and do not constitute new charges.

38. While the Appeals Chamber has determined that the Trial Chamber erred in
classifying some of the proposed amendments as new charges, this does not neces-
sarily mean that the Trial Chamber erred in the decision that it reached to reject the
proposed amendments. As the Trial Chamber acknowledged in its decision, new
charges do not prohibit a Chamber from granting the Prosecution leave to amend an
indictment. Conversely, the fact that an amendment to an indictment does not amount
to a new charge does not automatically obligate the Trial Chamber to permit it. Rule
50 (A), which governs the permissibility of amendments to indictments, does not dis-
tinguish between amendments that add new charges and those that merely add or
clarify material facts. Rather, whether to permit either kind of indictment is a multi-factor
discretionary decision for the Trial Chamber. In this case, the Trial Chamber’s deci-
sion did not turn principally on the fact that new charges were involved, but rather
on the prejudice to the Accused that would result from permitting the amendments
and on the Prosecution’s failure to request the amendments at a date consistent with
due diligence. Thus, the Appeals Chamber’s conclusion that the Trial Chamber incor-
rectly categorised some of the amendments as new charges does not require setting
aside the Trial Chamber’s decision; instead, the Appeals Chamber must assess the
issues of prejudice and prosecutorial diligence.

Ground 2 – Errors in Approach to Prejudice

39. The Prosecution argues that by characterising the proposed amendments as new
charges rather than as material facts clarifying existing charges, the Trial Chamber
erred in concluding that the amendments would prejudice the right of the Accused to
be tried in a reasonable time and the right to prepare his defence. The Prosecution
argues that the first error in the Impugned Decision is the finding that delays would
occur while the Accused entered pleas and prepared his defence to respond to the
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new charges65. It argues that as the material facts proposed did not amount to new
charges, the amended indictment would not warrant new pleas or preliminary motions,
and would therefore not prejudice the rights of the Accused66.

40. The Prosecution argues further that the Impugned Decision fails to take into
account the fact that the material facts in the proposed amendments are drawn from
materials long disclosed to the Accused, thus removing any possibility of prejudice to
the Accused67. It argues that the Accused had due notice of the scope of the allegations
through the Prosecution’s timely disclosure, from which all the material allegations
alleged in the proposed amendments have been drawn. It says that in this circumstance,
the Defence cannot properly claim that it would now broaden its investigation68.

41. In Response, the Accused claims that the Prosecution’s arguments are based on
the fallacy that the indictment is the principal mechanism for informing the Accused
of the case against him when it is actually the only method prescribed under the Rules
of Evidence and Procedure69. The Accused argues that the Prosecution fails to com-
prehend that it is always an error when an indictment fails to properly plead the legal
description of the charges and a concise summary of the facts the Prosecutor alleges
show the charged criminal violation. In some cases, the error can be rendered harm-
less if that information has been provided by other means. The Accused claims that
in the circumstances of this case, the Prosecution bears the burden of showing that
he would not be prejudiced by allowing the amendments70. The Accused says that
disclosure can never serve as a substitute for a properly drafted indictment and that
an accused is entitled to rely upon the indictment to guide his case preparation. If
an indictment does not charge with sufficient specificity, it is difficult for the accused
to conduct meaningful investigations prior to trial71. The Accused says that disclosure
of witness statements with identifying information redacted, as in this case, is insuf-
ficient to render errors in the indictment harmless for several reasons72. The Accused
says that when faced with disclosure that may include information that could support
allegations not charged in the indictment, the Accused

“should be able to rely on the indictment and presume in the absence of other
information that the Prosecution has exercised its discretion and decided not to
pursue charges arguably supported by the disclosure”73.

The Accused argues further that it is also possible that the Prosecution may have
determined that information contained in the disclosure is unreliable, and as the
Prosecutor is under no obligation to disclose its work product, if the Accused cannot rely
on the indictment to determine which crimes are charged, he would have “to chase
down every rabbit trail in every disclosed statement in order to prepare a defence”74.

65 Appeal, para. 35.
66 Ibid., para. 36.
67 Appeal, para.s 37-38.
68 Ibid., para. 39.
69 Response, para. 24.
70 Ibid.
71 Ibid.
72 Ibid.
73 Ibid.
74 Ibid.
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The Accused goes on to argue that viewing witness statements as substitute for a
properly pled indictment, as the Prosecutor does in this case, would necessarily lead
to wasted resources75.

42. Finally, the Accused says that the Trial Chamber considered the issue of
prejudice in paragraphs 48-50 of the Impugned Decision and properly rejected the
assertions made by the Prosecutor of no prejudice. The Accused argues that there was
no abuse of the discretion by the Trial Chamber in finding that the Accused would
be prejudiced by allowing the amendments76.

ANALYSIS

43. The Trial Chamber’s errors with respect to its characterisation of some of the
proposed amendments as constituting new charges has already been addressed above.
The Appeals Chamber has determined that only two of the proposed amendments
were properly characterised as new charges. However, in its analysis of prejudice to
the Accused, the Trial Chamber did not treat its characterisation of some of the pro-
posed amendments as new charges as a decisive factor. Rather, the Trial Chamber
considered whether to permit these amendments would result in undue prejudice to
the Accused.

44. In order to determine whether prejudice would accrue to the Accused, the Trial
Chamber considered whether the rights of the Accused under Article 20 would be
prejudiced77. It found that it was reasonable to consider that throughout his pre-trial
detention the Accused had expended time and resources preparing his defence on the
basis of the indictments filed, and that the Prosecution had been unable to give good
reason for not seeking the amendments in December 2003, or throughout 2004. In
these circumstances, the Trial Chamber found that to allow amendments to the indict-
ment on the eve of the trial, which introduced “new material elements”, was likely
to cause substantial prejudice to the right of the Accused to a trial without undue
delay, as well as to his right to prepare his defence, and it was also likely to prolong
further his pre-trial detention78. There was no abuse by the Trial Chamber of its dis-
cretion by this reasoning.

45. However, following this conclusion, the Trial Chamber stated that it was mind-
ful of the procedural consequences that would result from permitting an amendment
at this late stage of the proceedings by introducing new charges.

“Under Rule 50 (B) and (C), these include the requirement of a further appearance
by the Accused, a period of thirty days to file the preliminary motions with
respect to the new charges plead in the indictment, and the likelihood of the post-
ponement of the trial to allow the Accused adequate time to prepare his defence”.

The Appeals Chamber is satisfied that the only error made by the Trial Chamber
was its view that the Accused would have to enter new pleas. Even with respect to
those two proposed amendments which do constitute new charges, it is clear that the

75 Ibid.
76 Ibid., para. 26.
77 Impugned Decision, para. 43.
78 Ibid., para. 48.
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Prosecution was not going to allege new charges against the Accused, but include
them as material facts underpinning existing charges. However, the proposed amend-
ments, by their expansion of the material facts underpinning the charges against the
Accused, would permit the Accused to file new challenges to the form of the indict-
ment and would also require additional time being made available to the Defence to
investigate the new and expanded allegations. Thus, even though no new pleas would
need to be entered, the amendment to the indictment would very likely cause sub-
stantial delay in the proceedings. The Trial Chamber’s conclusion that delay would
be likely – and that the Accused would thus be prejudiced – thus did not constitute
an abuse of discretion, even though the Trial Chamber erred in identifying one of the
contributing factors to that delay.

Ground 3 – Error or misdirection with respect to pertinent principles
as pronounced by the Appeals Chamber

respecting the importance of relentlessly seeking the perfection
of the main charging instrument, the Indictment

46. The Prosecution argues that the Appeals Chamber has stated that it should plead
its indictments with as much specificity as possible and that it should seek amend-
ments whenever new allegations come to its attention. It argues that in bringing the
proposed amended indictment the Prosecution acted with diligence,

“after reconfirming the veracity of the material allegations and it did not seek
to obtain a tactical advantage”79.

It says even if the Prosecution should have sought to amend the indictment earlier,
that in itself is not a sufficient reason to deny the amendment.80

47. In Response, the Accused says that the Prosecution identifies no error in the
finding of the Trial Chamber that it failed to act with due diligence in seeking the
proposed amendments. It does not advance any reasoned argument to show that the
Trial Chamber abused its discretion and the issue should be rejected by the Appeals
Chamber.

ANALYSIS

48. The Trial Chamber noted that the Accused had been in detention since February
2000, the initial indictment was filed on 17 November 2000, and the current indict-
ment on 23 December 2003. At a Status Conference held on 7 December 2004, the
Chamber informed the parties that the trial would commence on 28 February 2005.
The Prosecution filed a motion seeking to amend the indictment on 17 January 2005,
which was revised and replaced on 4 February 200581.

49. In determining whether the Prosecution had shown diligence in seeking to
amend at such a late stage in the pre-trial stage, the Trial Chamber considered it to

79 Appeal, paras. 40-41.
80 Ibid., para. 41.
81 Impugned Decision, para. 44.
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be of particular relevance that the Prosecution was in possession of most, if not all,
the witness statements it relied upon in support of the amendments by December
2003, when the Prosecution last modified the indictment against the Accused82. The
Trial Chamber considered that the Prosecution has an obligation to show that it had
acted with due diligence in bringing the motion for amendment in a timely manner
and that the Prosecution had failed to give reasons for not bringing the amendments
in December 200383.

50. The Trial Chamber further considered that, although the Rules did not require
the Prosecution to amend an indictment as soon as new evidence is discovered, the
Prosecution cannot delay giving notice of changes without providing reasons. It con-
sidered that the claim of reliance upon new jurisprudence advanced by the Prosecu-
tion, which obligated it to plead with sufficient particularity, was unpersuasive because
the jurisprudence relied upon was not new, but an affirmation of the state of the law
existing before December 2003, when the indictment was last modified. The Trial
Chamber concluded that the Prosecution has failed to establish that it acted with due
diligence84.

51. The Appeals Chamber finds that the Trial Chamber’s conclusion was reasonable
and within the bounds of its discretion. The Prosecution has not put forward any con-
vincing reason it could not have included the allegations it now wishes to add at the
time of the previous amendments to the indictment in December 2003. It does not
deny that it was in possession of evidence supporting those allegations at the time.
As the Appeals Chamber held in the Karemera case,

“although Rule 50 does not require the Prosecution to amend the indictment
as soon as it discovers evidence supporting the amendment, neither may it delay
giving notice of the changes to the Defence without any reason”85.

Under some circumstances, the Prosecution might justifiably wait to file an
amendment while it continues its investigation so as to determine whether further
evidence either strengthens its case or weakens it. But here the Prosecution has not
demonstrated that such delay was justified by the circumstances; it has not provided
any evidence that it acted with due diligence. Where the Prosecution has delayed
unnecessarily in bringing particular allegations, and this delay has caused prejudice
to the defendant, it is within the Trial Chamber’s discretion to find that this delay
constitutes sufficient ground to refuse an amendment to an indictment86.

82 Ibid., para. 45.
83 Ibid., para. 46.
84 Ibid., para. 47.
85 Prosecutor v. Karemera, n° ICTR-98-44-AR73, Decision on Prosecutor’s Interlocutory

Appeal Against Trial Chamber III Decision of 8 December 2003 Denying Leave to File An
Amended Indictment, 19 December 2003, para. 20.

86 The Trial Chamber may consider lack of prosecutorial diligence as a factor supporting denial
of an amendment even if no bad faith is demonstrated on the part of the prosecution – that is,
even if the prosecution did not deliberately delay the amendment in order to seek a strategic
advantage. See id. at para. 23 (holding that in such circumstances, the “Prosecution’s failure to
show that the amendments were brought forward in a timely manner must be ‘measured within
the framework of the overall requirement of the fairness of the proceedings”).
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Ground 4 - Denial of an amendment may result in the exclusion
of material allegations that would otherwise be admitted,
since they were communicated to the defence in a timely,

clear and consistent manner, thus prejudicing the interests of justice

52. The Prosecution argues that the Trial Chamber erred in law in failing to give
weight or sufficient weight to the prejudice to the Prosecution’s case of the risk that
the refusal to allow the amendments could result in a ruling that the evidence be
excluded87. It argues that it is prejudicial to the interests of justice that evidence dis-
closed to the Accused be excluded because an attempt to amend the indictment was
denied. It argues that the prejudice to its case becomes more apparent when it is con-
sidered that the jurisprudence of the Tribunal is that defects in an indictment may be
cured by timely disclosure. The Prosecution argues that it sought to include the mate-
rial facts in the indictment in conformity with decisions of the Appeals Chamber and
that denial of the amendments “sets the stage for excluding evidence relating to alle-
gations underpinning the counts that were communicated to the Accused in a timely,
consistent and clear manner, and which would otherwise suffice to “cure” defects in
an indictment, thereby perpetrating a severe prejudice to the interests of justice”88.

53. In Response, the Accused says the Prosecution fails to identify what otherwise
admissible evidence could be excluded and that the argument is “amazing” in light
of the Prosecution’s basic claim that the amended indictment did not add new charges
or expand charges already in the indictment89. The Accused argues that if the pro-
posed amendments make no material changes to the charges then the admissible evi-
dence should remain the same90. It is only irrelevant evidence with no probative value
which should be excluded91.

54. In conclusion, the Accused says that the Prosecution has failed to show that
the Trial Chamber abused its discretion because it did not do so92.

ANALYSIS

55. The Appeals Chamber does not accept the Prosecution’s argument that the deni-
al of the amendments will necessarily result in the exclusion of the evidence that
relates to charges contained in the current indictment. If evidence is relevant to a
charge in the current indictment and is probative of that charge, then subject to any
other ground for exclusion that may be advanced by the Defence, that evidence should
be admissible. In any event, the Appeals Chamber does not consider it appropriate
for it to grant the relief sought by the Prosecution as the Prosecution has not
demonstrated any abuse of discretion.

87 Prosecution’s Appeal, para. 42.
88 Ibid., para. 43.
89 Response, paras. 31-32.
90 Ibid., para. 32.
91 Ibid., para. 33.
92 Response, para. 36.
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CONCLUSION

56. In conclusion, while the Appeals Chamber has found that the Trial Chamber
erred in its characterisation of most of the proposed amendments as constituting new
charges, it is not satisfied that this error had the effect of invalidating the overall deci-
sion of the Trial Chamber. The impact of that error led the Trial Chamber to consider
that there would be additional delay while the Accused entered new pleas to the new
charges. Even with respect to those amendments that could be characterised as new
charges, the Prosecution was not seeking to add additional charges to the indictment,
but to add them to the material facts already pled in the indictment. With respect to
the main issue, whether prejudice would accrue to the Accused, the Appeals Chamber
is satisfied that there was no abuse of discretion by the Trial Chamber, and that its
reference to delays caused by the Accused’s entering of new pleas did not invalidate
the overall reasonable exercise of discretion by the Trial Chamber. The Prosecution
Appeal is therefore dismissed.

Done in English and French, the English text being authoritative.

Done this 12th day of May 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***

Decision on Accused Tharcisse Muvunyi’s Motion
to Exclude Witness CCR’s Testimony

20 May 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Exclusion of a testimony, Material allegations communicated to
the defence in a timely, clear and consistent manner – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rule 73 (A)

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Gérard and Elizaphan Ntakirutimana,
Judgement, 13 December 2004 (ICTR-96-10 and 96-17); Appeals Chamber, The
Prosecutor v. Tharcisse Muvunyi, Decision on Prosecution Interlocutory Appeal
Against Trial Chamber II Decision of 23 February 2005, 12 May 2005 (ICTR-2000-
55A)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence R. Arrey (the “Chamber”);
BEING SEIZED of the “Accused Tharcisse Muvunyi’s Motion to Exclude Witness

CCR’s Testimony” filed on 19 May 2005 (the “Motion”);
BEING FURTHER SEIZED of the oral arguments made by both the Defence and

the Prosecution during the proceedings on 18 May 2005;
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”);
NOW DECIDES the Motion pursuant to Rule 73 of the Rules on the basis of writ-

ten and oral submissions of the Parties.

SUBMISSIONS OF THE PARTIES

The Defence

1. The Defence submits that whereas in paragraph 3.24 of the Indictment it is
alleged that the Accused held sensitisation meetings only in Mugusa commune, Gikore
Centre, Muyaga bureau communal, and Nyabitare secteur, the Prosecutor’s Pre-Trial
Brief and the proposed testimony of Witness CCR alleges that there was another
meeting on 10 April 1994 in Nyakizu, Ntagwanza commune, at which weapons were
distributed.

2. The Defence submits that Witness CCR’s proposed testimony does not deal with
matters alleged in the Indictment; that the reference to the Nyakizu meeting and
weapons distribution amounts to allegations of uncharged misconduct; that the men-
tion of Ntagwanza commune and Nyakizu

“is tantamount to new charges and therefore should be excluded and CCR
should not be allowed to testify about such allegations”.

The Prosecution

3. The Prosecution in its oral response argues that the alleged events at Nyakizu
do not constitute a new charge and that a summary of Witness CCR’s testimony was
already contained in the Prosecution’s Pre-Trial Brief, at page 11941.

4. The Prosecution also points out that the four locations cited in paragraph 3.24
of the Indictment were intended to serve as examples of places where the Accused
held sensitisation meetings, not as an exhaustive or exclusive list. The Prosecution
maintains that Witness CCR’s testimony is relevant, probative, and supports the charges
of genocide and direct public incitement2.

HAVING DELIBERATED,
5. The Chamber recalls the Decision of 12 May 2005 in which the Appeals Cham-

ber, reviewing this Chamber’s earlier “Decision on the Prosecution’s Motion for Leave

1 Draft Transcript, 18 May 2005.
2 Draft Transcript, 18 May 2005.
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to File an Amended Indictment”, stated as follows with respect to the allegations con-
cerning the Nyakizu meeting :

The charge in both versions of the indictment is the provision of weapons;
this charge remains the same in both versions of the indictment. The change of
the material facts supporting this charge does not change the nature of the charge
such that it is a new charge. The Appeals Chamber notes that in the current
indictment, the Prosecution relies on this incident as supporting one charge of
genocide, or alternatively complicity in genocide, and as such the additional inci-
dents are supplementary material facts in support of an existing charge and do
not constitute new charges3.

6. The Chamber is also mindful of the standard endorsed in the Ntakirutimana case,
where the Appeals Chamber took into consideration such factors as whether any
defect in the Indictment was cured by other Prosecution communications regarding
the material facts underlying its case, and whether such information was timely, clear
and consistent enough to ensure that the Accused does not suffer undue prejudice4.

7. Here, the Chamber notes that while the meeting of 10 April 1994 is not spe-
cifically mentioned in paragraph 3.24 of the Indictment, this defect was cured in a
clear and timely fashion by the Prosecution’s Pre-Trial Brief and the attached sum-
maries of witnesses’ statements, filed on 25 January 2005, which also mention para-
graphs 3.25 (incitement) and 3.26 (weapons distribution).

8. The Chamber also notes that paragraph 3.24 clearly states that the sensitisation
meetings took place “in diverse locations throughout Butare préfecture, such as…” the
four venues cited. In other words, these meetings occurred in many different places
in Butare préfecture, and the four locations cited are merely examples, not a full or
exhaustive list. In that regard, it is not unreasonable for the Prosecution to complete
the list by naming other venues.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER DENIES the Motion in its entirety.

Arusha, 20 May 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

3 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-AR73, Decision on Prosecution Inter-
locutory Appeal against Trial Chamber II Decision of 23 February 2005, 12 May 2005, para. 37.

4 The Prosecutor v. Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A, Judgement, 13 December
2004, para. 34.
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Decision on Prosecutor’s Motion to Have Prosecution Witnesses QCM
and NN Testify by Closed Video-Link Pursuant to Rules 54 and 71 (D)

of the Rules of Procedure and Evidence
23 May 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Closed Video-Link Testimony, Interests of justice, Failure of
other means of testimony – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 71 (D) and 73 (A)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Tharcisse Muvunyi et al., Decision on the
Prosecutor’s Motion for Orders for Protective Measures for Victims and Witnesses to
Crimes Alleged in the Indictment, 25 April 2001 (ICTR-2000-55); Trial Chamber, The
Prosecutor v. Ferdinand Nahimana et al., Decision on the Prosecutor’s Application to
Add Witness X to Its List of Witnesses and for Protective Measures, 14 September
2001 (ICTR-99-52); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Prosecution Motion for Special Protective Measures for Witnesses A and
BY, 3 October 2003 (ICTR-98-41) ; Trial Chamber, The Prosecutor v. Casimir
Bizimungu et al., Decision on Prosecutor’s Extremely Urgent Motion Requesting That
the Extraordinarily Vulnerable Witnesses XI006 and 039 Testify by Closed Video
Transmission Link With a Location at The Hague And Other Related Special Protective
Measures Pursuant to Article 21 of the Statute and Rules 73 and 75, 4 June 2004
(ICTR-99-50)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Prosecutor’s Motion to Have Prosecution Witnesses QCM

and NN Testify by Closed Video-Link Pursuant to Rules 54 and 71 (D) of the Rules
of Procedure and Evidence” filed on 14 April 2005 (the “Motion”);

CONSIDERING the “Accused Tharcisse Muvunyi’s Response to the Prosecutor’s
Motion to Have Prosecution Witnesses QCM and NN Testify by Closed Video-Link
Pursuant to Rules 54 and 71 (D) of the Rules of Procedure and Evidence” filed on
18 April 2005 (the “Response”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), in particular Rules 54 and 71 (D) of the Rules;

2090719_Rwanda 2005.book  Page 2643  Wednesday, May 25, 2011  1:15 PM



2644 MUVUNYI

NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules on the basis of
written submissions filed by the Parties.

Submissions of the Parties

The Prosecution

a) Background

1. The Prosecution re-files this Motion pursuant to the Trial Chamber’s Scheduling
Order of 24 March 2005 directing the Prosecution to file the previously filed ex-parte
Motion afresh, with notice to the Defence1.

2. The Prosecution requests the Trial Chamber to order and permit that the testi-
mony of Prosecution Witnesses QCM and NN be presented using closed video-link
facility for reasons of exceptional circumstances and in the interests of justice.

3. The Prosecution characterises both QCM and NN as “extraordinarily vulnerable”
witnesses and prays the Chamber to grant that their testimony be given via closed
video-link between the ICTR courtroom in Arusha and the ICTR Office in Kigali, in
the case of QCM, and between the ICTR in Arusha and the International Criminal
Tribunal for the former Yugoslavia (ICTY) in The Hague, in the case of NN.

4. The Prosecution acknowledges that protective measures are already in place pur-
suant to a Decision of this Chamber2; that the witness statements of QCM and NN
have already been disclosed in both redacted and unredacted form to the Defence;
and that pursuant to the Chamber’s Scheduling Order of 24 January 20053, the iden-
tities of both witnesses have already been disclosed to the Defence.

b) Witnesses QCM’s and NN’s exposure to serious danger

5. The Prosecution states that Witnesses QCM and NN have both received and con-
tinue to receive direct threats and intimidation from several sources. They are exposed
to serious danger including the strong possibility that they themselves and members
of their family may be killed. Witness NN has also sought refugee status and protec-
tion in the United Kingdom.

6. The Prosecution submits that both witnesses have “legitimately” indicated their
unwillingness to physically appear in Arusha to testify in any case. The Prosecution
further states that these witnesses are uniquely situated to observe the criminal actions
of the accused and other witnesses.

7. The Prosecution points out that the failure of Witness NN to testify

1 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-T, “Scheduling Order on Prosecutor’s
Ex-Parte Motion to Have Prosecution Witnesses QCM and NN Testify by Closed Video-Link
Pursuant to Rules 54 and 71 (D) of the Rules of Procedure and Evidence”, 24 March 2005.

2 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55-I, “Decision on the Prosecutor’s Motion
for Orders for Protective Measures for Victims and Witnesses to Crimes Alleged in the Indict-
ment”, 25 April 2001, TCII.

3 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A, “Scheduling Order”, 24 January 2005.
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“would seriously undermine the interests of justice in this and other cases
before which this witness is in [a] position to give evidence”.

c) Affidavit in Support

8. In support of the arguments for a closed video-link conference because of the
vulnerability of both witnesses, the Prosecution submits a copy of an affidavit dated
3 March 2005 signed by Mr Alfred Kwende, the Tribunal’s Commander of Investi-
gations.

9. Interestingly, Commander Kwende notes in his affidavit that both Witnesses
QCM and NN have asked the Tribunal staff not to contact them anymore regarding
their testimony. According to the affiant, efforts are now being made to get the wit-
nesses to rescind their decision.

10. Annexed to Mr Kwende’s affidavit are news accounts of the murder of a
Prosecution witness who testified before the Tribunal in the Simba case4. The Witness
was murdered at his home in Rwanda, one month after having given testimony at the
ICTR.

The Defence Response

11. The Defence acknowledges receipt of the disclosed statements of QCM and NN
and asserts that the Prosecution in its Motion makes a blanket statement that Witness
QCM has received threats and intimidation from “unknown persons” whom she “sus-
pects to be members of the family of the accused person”5 but that the Prosecution
does not give any reason why Muvunyi’s family is suspected.

12. The Defence also notes that the Prosecution “fails to provide any details of the
content of the purported threats” and that it is impossible for the Trial Chamber to
determine whether Witness QCM is “simply showing a case of nervousness” or is
using the threats to avoid the inconvenience of travelling to Arusha to testify.

13. The Defence questions the need for the affidavit from the ICTR’s Commander
of Investigations, considering that both Witnesses QCM and NN have issued pre-trial
statements and that they “appear to be literate and perfectly capable of making their
own sworn affidavits”.

14. The Defence interprets the Commander’s affidavit as basically stating that both
Witnesses QCM and NN are afraid to testify before the Tribunal and they want the
Prosecution not to talk to them again. According to the Defence, there is no evidence
in the Prosecution’s Motion to suggest that even if the additional measures were
granted, these witnesses would in fact testify by video-link.

15. The Defence notes that the Prosecution does not appear to have requested the
issuance of any subpoenas compelling the attendance of these two witnesses, and
that there is no indication that subpoenas so issued would not or could not be
enforced.

4 The Prosecutor v. Aloys Simba, ICTR-2001-76-T.
5 This statement is actually contained in paragraph 8 of Commander Kwende’s affidavit, not

in the Motion.
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16. Citing the Tribunal’s jurisprudence in the Simba and Bagosora cases6, the
Defence asserts that Rule 71 (D) allows for a witness’s testimony to be taken by
videoconference in lieu of a physical presence where it is in the interests of justice,
based on the assessment of the importance of the testimony, and the witness is unable
or unwilling to appear in court.

17. The Defence maintains, however, that the Prosecution has failed to discharge
the legal burden of proving that Witnesses QCM and NN are unwilling to attend
the proceedings and has failed to show how video-conferencing is the only way tes-
timony the Prosecution perceives as critical to its case can be made available to
the Tribunal.

18. The Defence therefore concludes that the Prosecution has failed to meet the
standards set by the Tribunal and urges the Chamber to deny the Motion in all its
aspects.

Having deliberated,

19. The Chamber recalls Rules 54 and 71 (D) of the Rules.
20. In the light of the Tribunal’s jurisprudence7, the Chamber has to consider

whether granting such a measure would be in the interests of justice; whether the
Accused would be in a fair position to confront the witness; and whether the witness
was unable or unwilling to come to the Tribunal to testify in person.

21. The Chamber notes that the Commander of Investigations, in his sworn affida-
vit, declares that both Witnesses QCM and NN have asked the Tribunal staff not to
contact them anymore regarding their testimony. Unless the Prosecution can demon-
strate that the status quo has changed, this would seem to indicate that even if the
authorisation to use closed video-link facilities were granted, the witnesses would still
not be willing to testify. That would amount to the Chamber issuing a futile order.

22. The Chamber also agrees with the Defence that there is no indication that the
Prosecution has requested the issuance of a subpoena to compel the witnesses to
appear and testify in person before the Tribunal. The Chamber therefore finds that it
may be premature to request the use of closed video-link facilities for the testimony.

6 The Prosecutor v. Simba, Case n° ICTR-01-76-T, “Decision on the Defence Request for Tak-
ing the Evidence of Witness FMP by Deposition”, 9 February 2005; Prosecutor v. Bagosora,
Case n° ICTR-98-41-T, “Decision on Ntabakuze’s Motion to Allow Witness DK 52 to Give Tes-
timony by Video-Conference”, 22 February 2005.

7 The Prosecutor v. Nahimana et al., Case n° ICTR-99-52-I, “Decision on the Prosecutor’s
Application to Add Witness X to its List of Witnesses and for Protective Measures”, 14 Sep-
tember 2001; The Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-T, “Decision on Prosecu-
tor’s Extremely Urgent Motion Requesting that the Extraordinarily Vulnerable Witnesses XI006
and 039 Testify by Closed Video Transmission Link with a Location at The Hague and Other
Related Special Protective Measures Pursuant to Article 21 of the Statute and Rules 73 and 75
of the Rules of Procedure and Evidence”, 4 June 2004, para. 8.; The Prosecutor v. Bagosora et
al., Case n° ICTR-98-41-T, “Decision on Prosecution Motion for Special Protective Measures for
Witnesses A and BY”, 3 October 2003, para. 10.
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23. In this respect, the Chamber echoes the reasoning of the Chamber in the Nahi-
mana case, which stated that

“the witness should only be permitted to testify by video-link if he refused to
testify in Arusha after being informed of the security measures that could be
undertaken on his behalf here”8.

The Chamber also notes that there is no indication that the Prosecution has
informed the witnesses of the security measures in place for their protection if or
when they come to testify in Arusha.

24. In sum, it is the Chamber’s view that the Prosecution has not taken all the
necessary steps to ensure that Witnesses QCM and NN can testify in person before
the Tribunal.

25. The Chamber is of the view that only after all else has failed should videocon-
ferencing be substituted for live, in-person testimony. With respect to the Prosecu-
tion’s prayer for “other special protective measures to Witnesses QCM and NN”, the
Chamber notes that all the measures specified are already in place pursuant to prior
decisions and sees no need to issue any additional orders in that regard at this time.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER DENIES the Motion without prejudice, and
DIRECTS the Prosecution to take the following preliminary measures before seeking

to use closed video-link facilities :
i) Demonstrate that the status quo has changed and that Witnesses QCM and NN are

now willing to testify in this matter, subject to a satisfactory resolution of their
security concerns;

ii) Inform the witnesses of the various security measures that can be undertaken on
their behalf in Arusha.

Arusha, 23 May 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

8 The Prosecutor v. Nahimana et al., Case n° ICTR-99-52-I, “Decision on the Prosecutor’s
Application to Add Witness X to its List of Witnesses and for Protective Measures”, 14 Sep-
tember 2001, para. 38 (Emphasis added).
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Decision on Prosecutor’s Extremely Urgent Motion
Pursuant to Trial Chamber II Directive of 23 May 2005

for Preliminary Measures to Facilitate the Use
of Closed Video-Link Facilities

20 June 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Closed Video-Link Testimony, Witnesses’ security concerns, Use
of video-conferencing facilities, Interests of justice – Use of a subpoena – Motion
granted

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 71 (D) and 73

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Ferdinand Nahimana et al., Decision on
the Prosecutor’s Application to Add Witness X to Its List of Witnesses and for Pro-
tective Measures, 14 September 2001 (ICTR-99-52); Trial Chamber, The Prosecutor
v. Casimir Bizimungu et al., Decision on Prosecutor’s Extremely Urgent Motion
Requesting That the Extraordinarily Vulnerable Witnesses XI006 and 039 Testify by
Closed Video Transmission Link With a Location at The Hague And Other Related
Special Protective Measures Pursuant to Article 21 of the Statute and Rules 73 and
75, 4 June 2004 (ICTR-99-50)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribu-
nal”),

SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge
Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);

BEING SEIZED of the :
(i) “Prosecutor’s Extremely Urgent Motion Pursuant to Trial Chamber II Directive of

23 May 2005 for Preliminary Measures to Facilitate the Use of Closed Video-
Link Facilities” filed on 2 June 2005 (the “Motion”);

(ii) “Prosecutor’s Addendum to its Extremely Urgent Motion Pursuant to Trial Cham-
ber II Directive of 23 May 2005 for Preliminary Measures to Facilitate the Use
of Closed Video-Link Facilities” filed on 3 June 2005 (the “Addendum”);

HAVING RECEIVED the “Accused Tharcisse Muvunyi’s Response to the Prose-
cutor’s Extremely Urgent Motion Pursuant to Trial Chamber II Directive of 23 May
2005 for Preliminary Measures to Facilitate the Use of Closed Video-Link Facilities
and Addendum to Said Motion” filed on 7 June 2005 (the “Response”);
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HAVING ALSO RECEIVED the “Prosecutor’s Response to Defence Reply (sic) to
its Extremely Urgent Motion Pursuant to the Trial Chamber’s Directive to Facilitate
the Use of Closed Video-Link Facilities” filed on 10 June 2005 (the “Reply”);

RECALLING its Decision of 23 May 2005 and the Directives contained therein;
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”), in particular Rules 54 and 71 (D) of the Rules;
NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules on the basis of

written submissions filed by the Parties.

Submissions of the parties

The Prosecution’s Motion and Reply

1. The Prosecution files this Motion pursuant to the Trial Chamber’s Decision of
23 May 2005 directing the Prosecution to demonstrate that the status quo has changed
and that Witnesses QCM and NN are now willing to testify in this matter, subject to
a satisfactory resolution of their security concerns; and to inform the witnesses of the
various security measures that can be undertaken on their behalf in Arusha1.

2. The Prosecution submits that it has since made efforts to contact both Witnesses
QCM and NN through the Witness and Victims Support Section (WVSS) of the Tri-
bunal, and that both witnesses have reiterated their unwillingness to testify in person
in Arusha, but are now willing to testify via video-link facilities from Kigali and The
Hague, respectively.

3. In support of these assertions, the Prosecution provides documentation2 to show
that both Witnesses QCM and NN are now willing to testify; that they have been
informed of the security measures put in place for their protection in Arusha; that
they understand what these measures entail; and that they are willing to testify via
video-conferencing link from a remote location, but not in person in Arusha.

4. In its Reply to the Defence’s Response, the Prosecution submits that the docu-
ments presented to demonstrate a change in the status quo are valid and come from
the properly designated officials. The Prosecution also asserts that there is a causal
connection between the facts alleged in those documents and the witnesses’ unwilling-
ness to travel to Arusha to testify in person.

5. The Prosecution submits that sufficient evidential foundation has been laid to
show that both Witnesses QCM and NN have insisted on their unwillingness to per-
sonally travel to Arusha to testify, and that further efforts to compel their attendance
by other means such as by subpoena may not be effective.

1 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-T, “Decision on Prosecutor’s Motion
to Have Prosecution Witnesses QCM and NN Testify by Closed Video-Link Pursuant to Rules
54 and 71 (D) of the Rules of Procedure and Evidence”, 23 May 2005.

2 Declaration by Witness QCM demonstrating she is now willing to testify via video link; e-
mail communication from the Deputy Chief of WVSS indicating that Witness NN has been
briefed about protective measures and that he is now willing to testify via video link, but not
to travel to Arusha; and a Confidential Memorandum from the Investigations Section of the
Office of the Prosecutor describing the threats received by Witness NN.
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6. The Prosecution submits that although it is generally required that witnesses be
physically present at the seat of the Tribunal, Rule 71 forms an exception to that
requirement by granting the Chamber the power to order that the testimony of a wit-
ness be provided by video link where it is in the interests of justice. The Prosecution
also asserts that the testimony of these witnesses is important and that the Accused
will not be prejudiced in the exercise of his right to confront the witnesses, since both
Parties can be represented at the point of transmission as well as in the courtroom.

7. Finally, the Prosecution submits in its Reply that the standard of review for a
Trial Chamber to apply in reviewing its own previous Decision is whether any new
material circumstances have arisen that did not exist at the time of the Decision. Here,
the Prosecution asserts that the witnesses’ willingness to testify by closed video-link
constitutes a new material circumstance and prays the Chamber to grant the Motion
in the terms of the original application of 14 April 2005, and to order that the tes-
timony of both witnesses be videotaped and kept for subsequent use.

The Defence Response

8. In addition to re-urging the arguments contained in its earlier Response, the
Defence questions the reliability of the supporting documents submitted by the
Prosecution to demonstrate compliance with the Chamber’s Directives and wonders
why the witnesses, both of whom are literate, have not made sworn affidavits in their
own words.

9. The Defence also notes that in this revised Motion, the Prosecution appears to
have dropped the hints contained in the earlier Motion, of unspecified threats to the
witnesses allegedly made by Muvunyi and/or his family members. The Defence con-
cludes that the initial Motion

“appears to have misled the Trial Chamber…by casting doubt on Muvunyi and
Muvunyi’s family with no factual basis to support the allegations”3.

10. The Defence submits that the Prosecution has failed to show a change in the
status quo as directed by the Trial Chamber, and has failed to provide any credible
or reliable evidence or sworn affidavits to explain why the witnesses do not consider
the Tribunal’s protective measures adequate.

11. The Defence warns that if the request for the use of video-conferencing facilities
is granted, this could establish a precedent whereby an entire trial, or the majority of
a trial, would be conducted by video-link since most witnesses will not want to come
to Arusha. It also warns of the potential monetary cost to the Tribunal of such a
practice.

12. Finally, the Defence submits that the Accused’s right to a fair trial includes the
fundamental right to confront the witnesses against him and to allow the Trial Cham-
ber and Counsel the opportunity to assess the witnesses’ body language and credibility.
The Defence concludes that this ability is compromised when the witness testifies by
video link and urges the Chamber to deny the Motion.

3 Para. 16 of the Defence Response.
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Having deliberated,

13. The Chamber recalls Rules 54 and 71 (D) of the Rules.
14. The Chamber takes note of the shifting nature of the witnesses’ security con-

cerns. In the Prosecution’s initial submission, it was insinuated that the witnesses had
received threats from the Accused Muvunyi’s family and/or his associates, but in the
revised Motion, the threats appear to be coming from other sources.

15. The Chamber is satisfied that the Prosecution has attempted to implement the
directives contained in the Decision of 23 May 2005; that the Prosecution has
informed Witnesses QCM and NN of the security measures in place for their
protection; and that although the witnesses still have security concerns about travel-
ling to Arusha, they are now willing to testify via video-link4. The Chamber has also
verified that although the document signed by Witness QCM is in English, the con-
tents were explained to her in Kinyarwanda by a WVSS representative.

16. The Chamber agrees with the Prosecution that further efforts to compel the wit-
nesses’ attendance through the use of a subpoena might be counterproductive as the
witnesses have clearly and consistently indicated their deep-seated security concerns
about travelling to Arusha.

17. Under the current circumstances, the Chamber is of the view that the testimony
of both witnesses is sufficiently important to justify the use of video-conferencing
facilities; that such a measure will be in the interests of justice; and that the Accused
will be in a fair position to confront the witnesses5.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER GRANTS the Motion and, in light of all the submissions,
ORDERS that :

(i) The testimony of Witnesses QCM and NN shall be permitted to be introduced
via a secure audio-video transmission link with locations in Kigali and The
Hague, respectively;

(ii) The Registry shall make all necessary arrangements in respect of the testimony
via secure audio-video transmission link of Witnesses QCM and NN before the
end of the current session;

(iii) The Defence shall be prohibited from disclosing the identity, specific wherea-
bouts, or any records pertaining to Witnesses QCM and NN to anyone outside
the Defence Team in this case;

(iv) Court proceedings where the testimony of Witnesses QCM and NN could reveal
their identity shall be closed to the public;

4 The Prosecutor v. Nahimana et al, Case N° ICTR-99-52-I, Decision on the Prosecutor’s
Application to Add Witness X to its List of Witnesses and for Protective Measures, 14 September
2001, para. 38.

5 The Prosecutor v. Casimir Bizimungu et al, Case N° ICTR-99-50-T, TCII, Decision on
Prosecutor’s Extremely Urgent Motion Requesting that the Extraordinarily Vulnerable Witnesses X/
006 and 039 Testify by Closed Video Transmission Link with a Location at The Hague and Other
Related Special Protective Measures Pursuant To Articl 21 of the Statute and Rules 73 and 75
of the Rules of Procedure and Evidence, 4 June 2004, para. 8.
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(v) Court proceedings where protective measures are considered shall also be closed
to the public.

Arusha, 20 June 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence R. Arrey

***

Decision on Accused Tharcisse Muvunyi’s Motion
to Exclude Testimony of Witnesses AFV, TM, QCS, QY,

and QBP and Motion to Strike QY’s Testimony
20 June 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Exclusion of testimonies, Material support to charges of the
Indictment – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 73 (A)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Accused Tharcisse Muvunyi’s Motion to Exclude Testi-

mony of Witnesses AFV, TM, QCS, QY, and QBP and Motion to Strike QY’s Tes-
timony” filed on 13 June 2005 (the “Motion”);

TAKING INTO CONSIDERATION the oral arguments made by both the Defence
and the Prosecution during the oral hearing of 13 June 2005;

RECALLING the Chamber’s Decision on the “Prosecutor’s Very Urgent Motion
Pursuant to Rule 73 bis (E) for Leave to Vary the Prosecutor’s List of Witnesses Filed
on 19 January 2005” of 24 March 2005 (the “Decision of 24 March 2005”) which
allowed the Prosecutor to present additional witnesses in support of Counts 4 and 5
of the indictment;

RECALLING the oral motion presented by the Defence on 08 June 2005 relating
to Witness QY in which the Defence requested the exclusion of the testimony of this
witness or alternatively to be given more time to prepare the cross examination Wit-
ness QY;
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CONSIDERING the Chamber’s Oral Decision of 08 June 2005 in which the Cham-
ber denied the Defence motion to exclude the testimony of Witness QY but granted
more time to the Defence to prepare the cross examination of this witness;

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”);

NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules.

Submission of the parties

The Defence

1. The Defence files this Motion pursuant to the Chamber’s Decision of 24 March 2005
which allowed the Prosecutor to present additional witnesses QY, AFV, TM, QBP and
QCS for Counts 4 and 5 of the indictment. The Defence seeks to exclude the testimony
of witnesses AFV, QCS, and TM on the ground that contrary to the Chamber’s Decision
of 24 March 2005, they are being offered for other counts besides Counts 4 and 5.

2. The Defence seeks to strike from the record the testimony of Witness QY, who
had already started to testify before the Chamber at the time this Motion was filed,
on the ground that her testimony related to several matters that were previously undis-
closed to the Defence.

3. The Defence further submits that Witness QY is not alleged as a victim in the
indictment though she is listed in the Addendum to the Pre-trial Brief. In the latter,
it is stated that her testimony would establish that she was a victim of rape by a sol-
dier at the E.E.R. The Defence argues that this would be the only allegation in the
pre-trial brief that could relate to paragraphs 3.41 and 3.41 (i) of the indictment. In
addition, the Defence argues that the indictment and the amended pre-trial brief fail
to delineate how this event would be the responsibility of the Accused either under
Article 6 (1) or 6 (3) of the Statute. Furthermore during her testimony before the
Chamber on 08 June 2005, Witness QY testified for the first time about other rapes
than the one at the E.E.R. attributable to soldiers.

4. The Defence submits that QBP should be excluded as a witness because the
indictment fails to allege this witness as a victim and as the pre-trial brief, as amended,
fails to delineate the responsibility of the Accused as to any events she may offer by
way of testimony.

5. During its oral submission on 13 June 2005, the Defence asked the Chamber to
reconsider its Decision of 08 June 2005 concerning Witness QY.

6. Finally, the Defence submits that QY, AFV, TM, QBP and QCS are not alleged
to be victims in the indictment as required by proper pleading practices and that neither
the pre-trial brief, nor the addendum to the pre-trial brief or the witness statements detail
how the Accused is responsible for any of the facts these witnesses are to testify about.

The Prosecution

7. The Prosecution in its oral response argues that the Defence had 30 days from
24 March 2005 to file this Motion, by virtue of Rules 72 (A) and (B) (ii) of the
Rules. Consequently the Defence is time barred.

2090719_Rwanda 2005.book  Page 2653  Wednesday, May 25, 2011  1:15 PM



2654 MUVUNYI

8. Concerning the ability of the Prosecution to limit the testimony of the witnesses
to the allegations that support Count 4 and Count 5 of the indictment, the Prosecution
points out that the Motion is premature and can be dealt with in the closing arguments
of the Defence and that the Chamber is at liberty in deliberating on this case to dis-
regard any part of evidence that has been brought before it.

9. Finally, the Prosecution argues that the issue concerning Witness QY has already
been dealt with by the Chamber in its oral Decision of 08 June 2005.

Having deliberated,

10. The Chambers recalls its oral Decision of 8 June 2005 concerning Witness QY.
As stated on 13 June 2005 during the proceedings, the Chamber has already made a
decision concerning Witness QY. The Defence application in this regard is therefore
moot.

11. The Chamber does not agree with the Prosecution that the Defence should have
filed its Motion within a month from 24 March 2005 as the Motion was not filed as
a preliminary motion under Rule 72 of the Rules.

12. The Chamber recalls its Decision of 24 March 2005 in which it directed the
Prosecution to reformulate its witness list to include only those additional witnesses
who will support Count 4 (“rape as…a crime against humanity”) and Count 5 (“other
inhumane acts as…a crime against humanity) of the indictment.

13. Concerning Witness AFV, the Chamber observes that the summaries of AFV’s
statements provided by the Prosecution do not demonstrate that AFV’s proposed tes-
timony will relate to Counts 4 or 5 of the indictment. However, having examined
AFV’s statements, disclosed to the Defence on 05 May 2005, the Chamber finds that
the witness may offer testimony with regard to Counts 4 and/or 5. The Chamber is
therefore satisfied that the Prosecution has complied with the Chamber’s Decision of
24 March 2005.

14. Concerning Witnesses QCS, QBP and TM, the Chamber is satisfied, in the view
of the summaries of their statements provided by the Prosecutor, that they may offer
testimony concerning the allegations that support Counts 4 and/or 5 of the indictment
and have therefore been added in compliance with the Chamber’s Decision of 24
March 2005.

FOR THE FOREGOING REASONS, THE CHAMBER
DENIES the Defence Motion to exclude the testimony of Witnesses AFV, TM,

QCS, QY and QBP;
DENIES the Defence Motion to strike Witness QY’s testimony.

Arusha, 20 June 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on the Prosecutor’s Notice of the Filing
of a Schedule of Particulars to the Indictment Pursuant

to the Directive of the Trial Chamber
24 June 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Schedule of particulars, Sufficient specifications with regard to
the types of liability, Compliance with the Chamber’s directives

International Instrument cited :

Statute, art. 6 (1) and 6 (3)

International Case cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyima-
na, Idelphonse Hategekimana, Decision Regarding the Prosecutor’s Motion for Leave
to Sever an Indictment and for Directions on the Trial of Tharcisse Muvunyi,
11 December 2003 (ICTR-2000-55)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of “The Prosecutor’s Notice of the Filing of a Schedule of Par-

ticulars to the Indictment pursuant to the Directive of the Trial Chamber” filed on
28 February 2005 (the “Motion”);

CONSIDERING “Accused Tharcisse Muvunyi’s Reply to the Prosecutor’s Notice
of the Filing of a Schedule of Particulars to the Indictment pursuant to the Directive
of the Trial Chamber and Motion to strike the Schedule of Particulars” filed on
8 March 2005 (the “Defence Response”);

NOTING that the Defence filed a Motion for extension of time to respond to the
Prosecutor’s Motion on 7 March 2005, and that the Chamber, by an oral ruling on
the same day granted the Defence an extension of time until 8 March 2005;

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”);

NOW DECIDES the Motion on the basis of the written submissions filed by the
Parties pursuant to Rule 73 (A) of the Rules.
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Introduction

1. The original indictment against Tharcisse Muvunyi, Idelphonse Nizeyimana and
Idelphonse Hategekimana was filed on 23 January 2000 and was confirrned by Judge
Yakov Ostrovsky on 2 February 2000. On 8 November 2000 the Accused Tharcisse
Muvunyi made his initial appearance before the Tribunal and entered a plea of not
guilty to all counts of the indictment. On 5 November 2003, the Prosecutor requested
the severance of the Accused1 which was granted by Trial Chamber III on 11 Decem-
ber 20032. The Prosecutor filed the current indictment on 23 December 2003.

2. On 19 January 2005, the Prosecution filed a Motion for Leave to Amend the
Indictment3. The Chamber, in its Decision of 23 February 20054 denied the Prosecu-
tion’s Motion for Leave to Amend the Indictment and permitted the Prosecutor,

“if he chooses, to file a Schedule of Particulars in order to arrange his current
pleading in a clearer manner – provided that no new allegation, as found by the
Chamber, is added in this exercise”.

Furthermore, the Chamber added :
“If the Prosecutor chooses to follow this course, the Chamber directs him to

include the following information in the said Schedule : (i) the types of respon-
sibility under Article 6 (1) or 6 (3) of the Statute, as the case may be; (ii) the
factual allegations which refer specifically to a type of responsibility under Arti-
cle 6 (1) or 6 (3) of the Statute, as the case may be”.

3. The Prosecution filed the Schedule of Particulars to the Indictment on 28 February
20055.

4. On 28 February 2005, the Prosecution also filed an application for certification
to appeal the Chamber’s Decision Denying Leave to Amend the Indictment, which
was granted by the Chamber on 16 March 20056. On 23 March 2005, the Prosecution
filed its appeal against the Chamber’s Decision7, which was dismissed by the Appeals
Chamber on 12 May 20058.

1 Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyimana and Idelphonse Hategekimana, Case
n° ICTR-2000-55-I, Prosecutor’s Motion for Leave to Sever an Indictment and for Directions on
the Trial of Tharcisse Muvunyi.

2 Prosecutor v. Tharcisse Muvunyi, Idelphonse Nizeyimana and Idelphonse Hategekimana, Case
n° ICTR-2000-554A, Decision Regarding the Prosecutor’s Motion for Leave to Sever an Indictment
and for Directions on the Trial of Tharcisse Muvunyi (TC), 11 December 2003.

3 Prosecutor’s Request for Leave to Amend an Indictment Pursuant to Rules 73 and 50 of the
Rules of procedure and Evidence.

4 Decision on Prosecution’s Motion for Leave to File an Amended Indictment.
5 Prosecutor’s Notice of the Filing of a Schedule of Particulars to the Indictment pursuant to

the Directive of the Trial Chamber.
6 Decision on the Prosecutor’s Motion Pursuant to Rule 73 (B) for Certification to Appeal the

Decision Denying Leave to File an Amended Indictment and For Stay of Proceedings.
7 Prosecution’s Appeal of Decision of Trial Chamber II of 23 February 2005 Denying Leave

to File an Amended Indictment.
8 Decision on Prosecution Interlocutory Appeal Against Trial Chamber II Decision of

23 February 2005.
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5. Following the Appeals Chamber Decision, the Chamber has now to decide
whether the Schedule of Particulars filed by the Prosecution is in conformity with the
directives given by the Chamber in its Decision of 23 February 2005.

Arguments of the parties

6. The Prosecution filed the Schedule of Particulars without any further submis-
sions.

7. The Defence submits that the Prosecution alleges throughout the Schedule of Par-
ticulars that the Accused

“ordered, instigated, or otherwise aided and abetted in the planning, prepara-
tion or execution of the said offense pursuant to Article 6 (1) of the Statute”

and that it has therefore not sufficiently specified what particular type of respon-
sibility under Article 6 (1) of the Statute it wishes to rely on. The Defence therefore
alleges that the Accused has insufficient notice of the charges against him which
affects his right to due process and a fair trial.

8. The Defence furthermore complains that the Prosecution has not adequately
pleaded Article 6 (3) of the Statute : it submits that the Prosecution has not shown
how and if the Accused was responsible for the acts of individual members of the
Interahamwe, the gendarmerie or other individuals ; that the Prosecution has not
shown how these individuals were subordinated to the Accused and which acts or
events put the Accused on notice of their misconduct. The Defence therefore argues
that with regard to Article 6 (3) of the Statute the Accused does not have sufficient
notice of the charges against him which also affects his right to due process and a
fair trial. The Defence moves the Chamber to strike the Prosecutor’s Notice of the
Filing of a Schedule of Particulars to the Indictment Pursuant to the Directive of the
Trial Chamber.

Deliberations

9. As a preliminary matter, the Chamber emphasizes that at this stage of the pro-
ceedings, the Prosecution was only given the option to file a Schedule of Particulars
including the types of responsibility under Article 6 (1) and 6 (3) of the Statute. The
Chamber considers that once the Prosecution specifies the type of responsibility as
indicated in the Directive, that suffices for the purposes of complying with the Cham-
ber’s order. The Chamber does therefore not agree with the general submission of the
Defence that the Prosecution, in its Schedule of Particulars, failed to provide sufficient
specifications with regard to the types of liability it wishes to rely on.

10. With regard to the alleged responsibility of the Accused under Article 6 (1) of
the Statute, the Chamber finds the Defence objection that the Prosecution reserved “all
of Article 6 (1) of the Statute in an all or nothing approach” to be erroneous and
misleading. Indeed, the Prosecution specified the forms of criminal liability it wishes
to rely on under Article 6 (1) with regard to the different paragraphs of the indictment
as follows :
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(i) Paragraphs 3.20, 3.23, 3.27, 3.29, 3.33, 3.34, 3.34 (i), 3.36 to 3.40, 3.42, 3.43 :
The Accused is alleged to have “ordered, instigated, or otherwise aided and abet-
ted in the planning, preparation or execution of the said offence(s)”.

(ii) Paragraph 3.24 : The Accused is alleged to have “committed, instigated or
otherwise aided and abetted in the planning, preparation or execution of the said
offence”.

(iii) Paragraph 3.25 : The Accused is alleged to have “committed or otherwise aided
and abetted in the planning, preparation or execution of the said offence”.

(iv) Paragraph 3.32 : The Accused is alleged to have “planned or otherwise aided and
abetted in the planning, preparation or execution of the said offence”.

(v) Paragraph 3.41, 3.41 (i), 3.48 : The Accused is alleged to have “aided and abetted
in the planning, preparation or execution of the said offence(s)”.

The Chamber is satisfied that the Prosecution, in compliance with the Chamber’s
directives, duly specified the forms of criminal liability it wishes to rely on.

11. The Chamber observes that the objections raised by the Defence with regard
to the Accused’s alleged responsibility under Article 6 (3) of the Statute concern the
manner in which the material facts are to be proved and are therefore matters of evi-
dence, not pleading.

12. The Chamber finally notes that the Prosecution, at paragraphs 1, 3, 14, 15, 17
and 27 of the Schedule of Particulars, introduced elements with regard to factual alle-
gations included at paragraphs 2.2, 3.4, 3.10, 3.33, 3.34, 3.36 and 3.48 of the indict-
ment. The Chamber is satisfied that the factual elements specify allegations within the
scope of the confirmed charges of the indictment.

13. The Chamber concludes that the Schedule of Particulars has been filed in com-
pliance with the Chamber’s directives.

FOR THE ABOVE REASONS, THE CHAMBER
ADMITS the Schedule of Particulars as filed by the Prosecution.

Arusha, 24 June 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Reasons for the Chamber’s Decision
on the Accused’s Motion to Exclude Witness TQ

15 July 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey
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Tharcisse Muvunyi – Exclusion of testimonies, Function of the witness during the
events, Clear distinction between ICRC and national Red Cross societies in law,
Exceptional privilege of non-disclosure of information to the ICRC, ICRC’s right to
non-disclosure of information by its employees, Pivotal and unique role in the regime
established by the Geneva Conventions and the first Protocol of the ICRC – Motion
denied

International Instruments cited :

Rules of Procedure and Evidence, rules 89 (C)

ICC, Rules of Procedure, art. 73 (4)

Statutes of the BRCS, 13 October 2003; Statutes of the ICRC, 20 July 1998; Agree-
ment on the organization of the international activities of the components of the Inter-
national Red Cross and Red Crescent Movement, Sevilla, 26 November 1997

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Pauline Nyiramasuhuko and Arsène Sha-
lom Ntabohali, Decision on Ntahobali’s extremely urgent Motion for inadmissibility
of Witness TQ’s testimony, 15 July 2004 (ICTR-97-21)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Blagoje Simić, Decision of the Prosecution
Motion under Rule 73 for a Ruling Concerning the Testimony of a Witness, 27 July
1999 (IT-95-9)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Accused’s Motion to exclude Witness TQ” filed on

27 June 2005 (the “Motion”);
CONSIDERING the Prosecutor’s oral response to the Motion given during the oral

hearing on 27 June 2005 (the “Response”) and the arguments made by both, the
Defence and the Prosecution, during that hearing;

RECALLING its oral decision rendered on 27 June 2005 denying the Motion (the
“Oral Decision”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), in particular Rule 89 (C) of the Rules;

NOW PROVIDES the reasons for its Oral Decision.

Arguments of the Parties

The Defence

1. The Defence requests that Witness TQ’s testimony be excluded, or in the alter-
native, that before admitting TQ’s testimony, the International Committee of the Red
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Cross (the “ICRC”) take affirmative action to waive its right to non-disclosure of
privileged information – in the form of either a public appearance of appropriate
ICRC officials or a written waiver of the privilege – and in the absence of a spe-
cific waiver, to exclude TQ’s testimony. The Defence makes the same request with
regard to any other current or former officials, employees or volunteers of the
ICRC.

2. The Defence argues that Witness TQ is a former employee or voluntary worker
of the Red Cross and cannot testify on information he acquired while carrying out
the ICRC’s mandate. The Defence asserts that the ICRC itself had stated that prior
to such testimony, the approval of the ICRC was necessary. The Defence also points
to a Decision in the Simic case, where an ICTY Trial Chamber decided that under
customary international law, the Chamber is prohibited from admitting evidence from
current or former ICRC staff members and therefore has no discretionary power in
this regard1. The Defence claims that this approach is also reflected in the Headquar-
ters Agreement of the International Criminal Court (the “ICC”) and its Rules of Pro-
cedure and Evidence which consider ICRC information to be privileged and only sub-
ject to disclosure if the ICRC waived its privilege.

3. The Defence asserts that the ICRC has a special status under international
humanitarian law : The four Geneva Conventions and the two Additional Protocols
entrust the ICRC with a variety of functions relating to the protection of victims of
armed conflicts. In the Defence’s view, the respect of the principles of neutrality,
impartiality and confidentiality by ICRC representatives is a precondition for the
ICRC to effectively discharge its functions. The ICRC’s work depends on the consent
of the parties to a conflict which is likely to be denied if they lose trust and confi-
dence in the ICRC, due to fear that ICRC representatives may appear as witnesses in
criminal proceedings against them. The Defence further states that ICRC representatives
should therefore not even be allowed to testify if the ICRC waived its right to non-
disclosure of information.

4. The Defence, however, contends that ICRC representatives should be allowed or
even required to give testimony in support of the Defence. Under these circumstances,
the Defence argues that ICRC representatives in conflict situations would be perceived
as potential witnesses for the Defence which would encourage compliance with inter-
national humanitarian law.

5. The Defence also argues that Witness TQ is not the only witness who can testify
on the attacks launched against the Groupe Scolaire and is therefore not indispensable
to the Prosecution case.

6. During the oral hearing on the Motion, the Defence argued that the record in
the Butare case clearly established that TQ was a staff member of the ICRC, and that
the Belgian Red Cross Society (the “BRCS”) and the ICRC had only authorized TQ’s
appearance as a witness before the Tribunal only for the said case. The Defence sub-
mitted that the consent of those two organizations must be sought specifically for
TQ’s testimony in the present case. In this regard, the Defence also cited the Butare

1 The Prosecutor v. Blagoje Simic, Milan Simic, Miroslav Tadic, Stevan Todorovic and Simo
Zaric, Case N° IT-95-9, Decision on the Prosecution Motion under Rule 73 for a Ruling con-
cerning the testimony of a witness (T.Ch.), 27 July 1999 (the “Simic Decision”).
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Decision where the Trial Chamber stated that both the ICRC and the BRCS reserved
the right to assert immunity for their employees in the future2.

The Prosecution

7. During the oral hearing, the Prosecution submits that Witness TQ was not an
employee of the ICRC but a local volunteer for the BRCS. He was neither required
to sign a pledge of discretion nor was the obligation to respect principles of neutrality
and confidentiality ever raised with him.

8. The Prosecution notes that the Defence substantially relies on the Simic Decision,
but that the Simic case was significantly different from the present case. The Prose-
cution argues that in the Simic case, the ICRC was more concerned about the viola-
tion of the principles of international humanitarian law and its concerns mainly related
to the discharge of its mandate related to the rights of prisoners and detainees in a
situation of armed conflict.

9. The Prosecution submits that the evidence to be adduced by Witness TQ, as
shown from the witness statement, is indispensable and invaluable to the Prosecution
case so that to exclude this witness’s testimony would be tantamount to a gross vio-
lation of the Prosecution’s rights and obligations to present the best possible evidence
at its disposal. The Prosecution further submits that Witness TQ is called to testify
in support of allegations of crimes of utmost gravity.

10. The Prosecution argues that the ICRC does not enjoy any privilege as a matter
of law that would enable it to unilaterally prevent any of its former employees from
testifying. Witness TQ as a Rwandan Hutu male moved around freely in Butare Pré-
fecture in the course of these peculiar circumstances and was a first-hand observer
of the events on which he seeks to testify during the period April to July 1994.

11. The Prosecution argues that the Defence had the duty to raise any objection
that it might have had with regard to the inadmissibility of evidence of a witness at
the earliest opportunity and not shortly before the Prosecution presents the said wit-
ness. The Defence had received copies of the statements on 15 January 2005 and
should have raised its objections before the commencement of trial. The Prosecution
assumes that the Defence challenges the admissibility of the witness at the last minute
for tactical reasons and acts in an attempt to obstruct the course of justice.

12. The Prosecution further submits that for the purpose of the Butare trial, the
ICRC and the BRCS had given their authorisation for Witness TQ to testify, and TQ’s
testimony in the present case would be based on the same witness statement and he
would testify on the same events. The Prosecution also emphasizes that while the
authorization given by the ICRC and the BRCS explicitly referred to the trial of only
two accused, Nyiramasuhuko and Ntabohali, the Trial Chamber considered that it
extended to the other four accused persons joined in that trial. The Prosecution
explains that it has not filed any letter to the ICRC as no further authorization is
required for Witness TQ to testify in the present trial.

13. The Prosecution requests the Chamber to dismiss the Motion in its entirety.

2 The Prosecutor v. Pauline Nyiramasuhuko and Arsène Shalom Ntabohali, Case N° ICTR-97-
21-T, Decision on Ntahobali’s extremely urgent Motion for inadmissibility of Witness TQ’s tes-
timony (TC), 15 July 2004.
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Deliberations

14. The Chamber takes note of the Decision rendered in the Butare case where
Trial Chamber II, differently constituted, admitted the testimony of the same Witness
TQ only after having received the authorization of both the ICRC and the BRCS3.
The Chamber notes, however, that it is clear from Witness TQ’s preliminary statement
that during the time Witness TQ observed the events described in his witness state-
ment, he was working for the BRCS in Kigali and not for the ICRC.

15. The Chamber emphasizes that the ICRC and national Red Cross societies are
entirely different organizations in law and a clear distinction between them needs to
be drawn at all times. The BRCS is a national organization with a national statute
and national arrangements. It is governed by means of organs set up by its statute4.
The ICRC, founded in Geneva in 1863, is a private association governed by a national
statute in Switzerland and, by that Statute, the Committee is composed only of Swiss
nationals5. However, the functions attributed to it by the Geneva Conventions have
resulted in the acquisition by the ICRC of an international status.

16. While international law grants the ICRC the exceptional privilege of non-dis-
closure of information which is in the possession of its employees and which relates
to the ICRC’s activities, and consequently bars the Chamber from admitting such
information6, it is the Chamber’s view that such privilege is not granted to national
Red Cross societies. The privilege derives from the ICRC’s pivotal and unique role
in the regime established by the Geneva Conventions and the first Protocol. As stated
by an ICTY Chamber in the Simic case, such finding “does not ‘open the floodgates’
in respect of other organizations”7. The Chamber notes that the ICC’s Rules of Pro-
cedure and Evidence similarly grant such privilege only to the ICRC, and not to any
other organization8.

17. The Chamber notes that in times of emergency, national societies often
cooperate with other national societies and the ICRC. In some instances, employees
of national societies may be integrated into the teams of the ICRC for a limited period
of time and only in such cases employees of national Red Cross societies could pos-
sibly be assimilated to the ICRC staff9. But more often the collaboration between the
ICRC and national Red Cross societies is confined to the general direction and coor-
dination of international relief operations10.

18. The Chamber notes that in the instant case, no evidence has been proffered to
suggest that the BRCS was acting on behalf of the ICRC, nor that the local volunteer

3 Prosecutor v. Pauline Nyiramasuhuko and Arsène Shalom Ntabohali, Case No. ICTR-97-21-
T, Decision on Ntahobali’s extremely urgent Motion for inadmissibility of Witness TQ’s testimo-
ny (T.Ch.), 15 July 2004.

4 Statutes of the BRCS, 13 October 2003.
5 Statutes of the ICRC, 20 July 1998.
6 Simic Decision, paras. 73 and 74.
7 Simic Decision, footnote 56.
8 Rule 73 (4) of the ICC Rules of Procedure and Evidence.
9 Agreement on the organization of the international activities of the components of the Inter-

national Red Cross and Red Crescent Movement, Sevilla, 26 November 1997 (“Seville Agree-
ment”).

10 See Article 6 of the Sevilla Agreement.
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of the BRCS had been integrated into an ICRC team. The Chamber finds that the
question of the ICRC’s right to non-disclosure of information by its employees is con-
sequently not an issue in this case.

19. The Chamber furthermore considers that no evidence has been proffered by the
Defence to suggest that the BRCS has an international testimonial privilege in respect
of the information in the possession of its employees11. The Chamber consequently
finds that international law does not require the Chamber to consult the BRCS in
order to hear the witness and admit his testimony.

20. Finally, the Chamber considers that the application made by the Defence with
regard to the admissibility of ICRC representatives as potential Defence witnesses is
at best hypothetical and therefore premature.

FOR THE ABOVE REASONS, THE CHAMBER
DENIED the Motion in its entirety.

Arusha, 15 July 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Decision on Muvunyi’s Motion for Extension of Time
to File Rule 98 bis Motion

15 July 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Judgement of acquittal on some counts of the indictment, Lan-
guage difficulties alluded to by the Defence, Extension of time, Right of the accused
person to adequate time and resources for the preparation of his defence and to com-
municate with his counsel, Timeframe of the Case – Motion granted

International Instruments cited :

Rules of Procedure and Evidence, rules 73 (A) and 98 bis; Statute, art. 20

11 It is noted that the ICRC’s Legal Divison appears to make no public claim that testimonial
privilege attaches to employees of national societies. On the contrary, at least one stated position (a
memorandum prepared for ICRC delegates) suggests that it does not. “A word about testimony in
relation to the other components of the Movement is also in order. The evidentiary protection accorded
to the ICRC does not extend to the International Federation of Red Cross and Red Crescent Societies
or to National Societies. Neither the ICC Rules nor any international tribunal have recognized such
protection. While the Federation may enjoy such protection by virtue of its headquarters agreements
with individual States, National Societies can claim no such benefit.” The ICRC privilege not to
testify : confidentiality in action, Gabor Rona, Legal Adviser at the ICRC’s Legal Division.
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THE INTERNATIONAL CIUMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of “Muvunyi’s Motion for Extension of Time to File Rule 98 bis

Motion” filed on 13 July 2005 (the “Motion”);
HAVING RECEIVED the Prosecutor’s Response to the Defence Motion for Exten-

sion of Time to File Rule 98 bis Motion filed on 13 July 2005 (the “Response”);
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”), in particular Rule 98 bis of the Rules;
NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written

submissions filed by the parties.

Submissions of the parties

The Defence

1. The Defence seeks from the Chamber an order extending the timeline within
which it must file its Motion for Acquittal under Rule 98 bis from seven days after
the close of the Prosecution case, to 15 August 2005.

2. The Defence submits that the last witness for the Prosecution is expected to tes-
tify from 18 July 2005, and therefore compliance with Rule 98 bis would be due on
25 July 2005.

3. The Defence further argues that Lead Counsel will depart Arusha on 21 July
2005 on an investigative mission, and would not be in position to review the motion
until 1 August 2005, when he returns to Houston, Texas. The Defence submits that
other team members are scheduled to leave Arusha at about the same time, and that
all team members have approval until 21 July 2005 to remain in Arusha.

4. The Defence further submits that due to the different legal traditions of members
of the Defence Team (common-law and civil Law), the Accused would like all team
members to have an input into the final motion.

5. The Defence further argues that since English is not the first language of the
Accused, he will need further time to review the motion before it is filed.

6. The Defence represents to the Chamber that the extension of time sought, will
not affect the filing of the pre-defence brief.

The Prosecution

7. The Prosecution indicates in his Response that it has no objection to the Cham-
ber granting the extension of time sought by the Defence.

Deliberations

8. The Chamber recalls that Rule 98 bis provides in relevant part that the Chamber
may, pursuant to a Motion by the Accused filed within seven days after the close of
the Prosecution’s case-in-chief, unless the Chamber orders otherwise, enter a judge-
ment of acquittal on some counts of the indictment.
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9. The Chamber notes that the last witness for the Prosecution is expected to com-
mence his testimony from Monday, 18 July, to Thursday 21 July, 2005. Based on that
schedule, the Chamber anticipates that the Prosecution case-in-chief will close on
21 July and not on 18 July as stated by the Defence.

10. The Chamber notes the Defence concerns that Lead Counsel may not have an
opportunity to review the motion during his travels on investigative duty between
21 July and 1 August 2005.

11. The Chamber has also taken into account the language difficulties alluded to
by the Defence and considers that it would be in the interests of justice to grant the
Accused and all members of his Defence Team adequate time to prepare the Motion
for acquittal and to review it.

12. The Chamber also recalls Article 20 of the Statute which guarantees the right
of the accused person to adequate time and resources for the preparation of his
defence and to communicate with his counsel.

13. Finally, The Chamber notes that the Prosecution has no objection to the Cham-
ber granting the Defence an extension of time to file the Rule 98 bis motion within
the timeframe outline in the Motion.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Motion; and
ORDERS that the Accused file his Motion for Acquitta1 under Rule 98 bis, not

later than 15 August 2005; the Prosecution shall file its Response not later than 29
August 2005; thereafter, each Party shall have five days within which respond to any
subsequent pleadings filed.

Arusha, 15 July 2005.

[Signed] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Decision on Tharcisse Muvunyi’s Motion for Continuance
of Time to Respond to the Prosecutor’s Reply to Muvunyi’s Motion

for a Judgment of Acquittal Pursuant to Rule 98 bis
7 September 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judge : Asoka De Silva, Presiding Judge (Designated pursuant to Rule 73 (A) of the
Rules)

Tharcisse Muvunyi – Judgement of acquittal, Late filing of the Defence Motion,
Exception, Interest of Justice – Motion granted
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International Instrument cited :

Rules of Procedure and Evidence, rules 7 ter (B), 73 (A), 73 (E) and 98 bis

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, designated pur-

suant to Rule 73 (A) of the Rules of Procedure and Evidence (the “Chamber”);
BEING SEIZED of the “Tharcisse Muvunyi’s Motion for Continuance of Time to

Respond to the Prosecutor’s Reply (sic) to Muvunyi’s Motion for a Judgment of
Acquittal Pursuant to Rule 98 bis” filed on 6 September 2005 (the “Motion”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”);

NOW DECIDES the Motion pursuant to Rules 98 bis and 73 (A) of the Rules on
the basis of written submission filed by the Defence.

Procedural history

1. On 15 July 2005, the Trial Chamber granted the Defence’s request for an exten-
sion of time until 15 August 2005 to file a motion for a judgement of acquittal pur-
suant to Rule 98 bis. By the same Decision, the Trial Chamber also granted the
Prosecution until 29 August 2005 to file its Response1.

2. Both Parties made their filings on the prescribed dates and, pursuant to Rule 73
(E), the Defence’s Reply should have been filed “within five days” of receiving the
Prosecutor’s Response. Since the deadline fell on a Saturday, the time limit was auto-
matically extended “to the subsequent working day” pursuant to Rule 7 ter (B). Thus,
the Defence’s Reply should have been filed by Monday, 5 September 2005 at the lat-
est.

Defence submission

3. The Defence files this Motion to request an extension of time until 21 September
2005 to reply to the Prosecutor’s Response to Muvunyi’s Motion for Judgment of
Acquittal under Rule 98 bis.

4. In support of the Motion, the Defence states that the Prosecutor’s Response to
the Rule 98 bis motion is almost 200 pages long, necessitating more time for the
Defence to verify the references and citations.

5. The Defence Counsel and Legal Assistant assert that they have been absent from
their homes for a long time while attending to the proceedings at the Tribunal in Aru-
sha as well as preparing the Rule 98 bis motion, and therefore require more time to
“catch up” with their law practices.

1 The Prosecutor v. Tharcisse Muvunyi, ICTR-2000-55A-T, “Decision on Muvunyi’s Motion for
Extension of Time to File Rule 98 bis Motion”, 15 July 2005.
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6. The Defence also states that the granting of an extension in this instance will
not delay the filing of the Pre-Defence Brief or the start of the Defence case.

Having deliberated,

7. The Chamber notes that the Defence Motion was filed out of time. However,
in the interest of justice, the Chamber is willing to make an exception to the late
filing and to consider the Motion.

8. The Chamber recalls its Decision of 15 July 2005 in which it granted the
Defence an extension of more than two weeks to file its motion for a judgement of
acquittal pursuant to Rule 98 bis.

9. The Chamber also notes that the Prosecutor’s Response is only 28 pages in
length and that Annexure I is simply a table summarising the testimony given by
Prosecution, Witnesses in this matter, while Annexures II and III are the English and
French versions, respectively, of a report by an expert witness.

10. Finally, the Chamber takes note of the Defence’s promise to file its Pre-Defence
Brief in a timely manner and to start its case without further delay.

11. In the Chamber’s view, however, granting the Defence an extension until
21 September 2005 to file its reply would be excessive. The Chamber is minded to
grant the Defence an additional week to reply to the Prosecutor’s Response.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER GRANTS the Motion in the following terms :

The Defence is hereby granted an extension until Monday, 12 September 2005
to file its reply to the “Prosecutor’s Response to Muvunyi’s Motion for a Judg-
ment of Acquittal Pursuant to Rule 98 bis”.

Arusha, 7 September 2005.

[Signed] : Asoka de Silva

***

Decision on Tharcisse Muvunyi’s Motion
for Judgement of Acquittal Pursuant to Rule 98 bis

13 October 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Judgement of acquittal on some counts, Evidence insufficient to
sustain a conviction, Credence of the Prosecution evidence, Proof beyond reasonable
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doubt, Assessment of credibility and reliability of at the end of trial, Evidence actually
probative of the elements of the offence charged, Evidence examined in relation to
counts, Probative value of contradictory evidence – Proper means to quash the Indict-
ment – Genocide – Complicity in Genocide, Definitional elements of complicity –
Direct and Public Incitement to Commit Genocide, Definition of the Public element,
Mens Rea of the Crime – Rape as Crime Against Humanity, Definition of rape, Actus
reus of the crime of rape in international law, Mens rea of the crime of Rape, Dis-
criminatory attack against a civilian population, Requirement of article 3 of the
Statute – Other Inhumane Acts as Crime Against Humanity – Criminal Liability,
Responsibility as a superior, Standard for the qualification as a Superior, Chain of
military command, Effective control, Ability to prevent or punish criminal conduct –
Interpretation, Prior jurisprudence of the Tribunal, Rules of the ICTY, Case Law of
the Appeals Chamber, Distinction between paragraphs and counts, Interpretation in
the light of the cultural and linguistic context – Motion denied

International Instrument scited :

Rules of Procedure and Evidence, rules 72, 73 (A) and 98 bis; Statute, art. 2 (2),
2 (3) (c), 2 (3) (e), 3, 3 (g), 3 (i), 6 (1) and 6 (3)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Jean-Paul Akayesu, Judgement, 2 Septem-
ber 1998 (ICTR-96-4); Trial Chamber, The Prosecutor v. Clément Kayishema and
Obed Ruzindana, Judgement, 21 May 1999 (ICTR-95-1); Trial Chamber, The Prose-
cutor v. Alfred Musema, Judgement, 27 January 2000 (ICTR-96-13); Appeals Cham-
ber, The Prosecutor v. Clément Kayishema and Obed Ruzindana, Judgement (Rea-
sons), 1 June 2001 (ICTR-95-1); Trial Chamber, The Prosecutor v. Laurent Semanza,
Decision on the Defence Motion for a Judgement of Acquittal in respect of Laurent
Semanza after Quashing the Counts Contained in the third Amended Indictment,
27 September 2001 (ICTR-97-20); Trial Chamber, The Prosecutor v. Juvénal Kajeli-
jeli, Judgement, 12 January 2002 (ICTR-98-44A); Trial Chamber, The Prosecutor v.
Ntagerura, et al., Separate And Concurring Decision of Judge Williams on Iman-
ishimwe’s Defence Motion for Judgement of Acquittal on Count of Conspiracy to
Commit Genocide Pursuant To Rule 98 bis, 13 March 2002 (ICTR-99-46); Appeals
Chamber, The Prosecutor v. Ignace Bagilishema, Judgement (Reasons), 3 July 2002
(ICTR-95-1A); Trial Chamber, The Prosecutor v. Jean de Dieu Kamuhanda, Decision
on Kamuhanda’s Motion for Partial Acquittal Pursuant to Rule 98 bis of the Rules
of Procedure and Evidence, 20 August 2002 (ICTR-99-54); Trial Chamber, The
Prosecutor v. Laurent Semanza, Judgement and Sentence, 15 May 2003 (ICTR-97-20);
Trial Chamber, The Prosecutor v. Jean de Dieu Kamuhanda, Judgement, 22 January
2004 (ICTR-99-54); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Motions for Judgement of Acquittal, 2 February 2005 (ICTR-98-41);
Trial Chamber, The Prosecutor v. Tharcisse Muvunyi, The Prosecutor’s Notice of the
Filing of a Schedule of Particulars to the Indictment Pursuant to the Directive of the
Trial Chamber, 28 February 2005 (ICTR-2000-55A); Appeals Chamber, The Prosecu-
tor v. Juvénal Kajelijeli, Judgement, 23 May 2005 (ICTR-98-44A); Trial Chamber,
The Prosecutor v. Tharcisse Muvunyi, Decision on the Prosecutor’s Notice of the
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Filing of a Schedule of Particulars to the Indictment Pursuant to the Directive of the
Trial Chamber”, 24 June 2005 (ICTR-2000-55A)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Dragoljub Kunarac, Judgement,
10 December 1998 (IT-96-23); Trial Chamber, The Prosecutor, v. Dario Kordic and
Mario Cerkez, Decisions on Defence Motions for Judgment of Acquittal, 6 April 2000
(IT-95-14/2); Appeals Chamber, The Prosecutor v. Zejnil Delalić et al., Judgment,
20 February 2001 (IT-96-21); Appeals Chamber, The Prosecutor v. Goran Jelisic,
Judgment, 5 July 2001 (IT-95-10); Appeals Chamber, The Prosecutor v. Dragoljub
Kunarac, Judgement, 12 June 2002 (IT-96-23 and 23/1); Appeals Chamber, The
Prosecutor v. Tihomir Blaškić, Judgement, 29 July 2004 (IT-95-14)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
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BEING SEIZED of “Tharcisse Muvunyi’s Motion for Judgment of Acquittal Pur-
suant to Rule 98 bis” filed on 15 August 2005 (the “Motion”);

HAVING RECEIVED the
(i) “Prosecutor’s Response to Tharcisse Muvunyi’s Motion for Judgment of Acquittal

Under Rule 98 bis” filed on 29 August 2005 (the “Response”); and
(ii) “Tharcisse Muvunyi’s Response to the Prosecutor’s Reply (sic) to Tharcisse

Muvunyi’s Motion for Judgment of Acquittal Pursuant to Rule 98 bis” filed on
12 September 2005 (the “Reply”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”);

NOW DECIDES the Motion pursuant to Rules 98 bis and 73 of the Rules on the
basis of written submissions of the Parties.

Procedural history

1. In a Decision dated 15 July 2005, the Trial Chamber granted the Accused Thar-
cisse Muvunyi an extension of time until 15 August 2005 to file a motion for a judg-
ment of acquittal pursuant to Rule 98 bis1. By the same Decision, the Chamber also
granted the Prosecution an extension of time until 29 August 2005 to file its response.

2. The Prosecution concluded its case on 20 July 2005 after calling a total of
23 witnesses, including one investigator and one expert witness2.

Submissions of the Parties

A. THE DEFENCE MOTION

I. Summary of the Defence Arguments

3. The Defence files this Motion for judgments of acquittal as to each count of
the Indictment after the close of the Prosecution’s case pursuant to Rule 98 bis.

4. The Defence submits that the underlying purpose of Rule 98 bis is to end liti-
gation on specific counts of indictments when the Prosecution fails to present suffi-
cient admissible evidence to allow a rational fact finder to find all elements of the
charged offence beyond a reasonable doubt. The Defence maintains that the sufficien-
cy of the evidence must be judged in light of the indictment upon which the accused
is tried, and that all that is relevant is

“whether the Prosecutor presented evidence which would support a conviction
under the indictment at issue”3.

1 See The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-2000-55A-T, Decision on Muvunyi’s
Motion for Extension of Time to File Rule 98 bis Motion, 15 July 2005.

2 The Chamber has considered the circumstances under which Witness QX was authorized to
testify in December 2003 and is satisfied that the witness’s deposition is part of the record in
this case.

3 Para. 2.
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5. According to the Defence, the Indictment in the instant case “fails to allege any
specific facts upon which a conviction can be based”4. The Defence asserts that in
the absence of such factual allegations, the jurisprudence of both the ICTR and ICTY
suggests that a conviction cannot be obtained at the Trial Chamber level or sustained
at the Appeals Chamber level.

II. The Application of Rule 98 bis

6. The Defence submits that a motion for judgment of acquittal pursuant to Rule
98 bis is

“a challenge to the legal sufficiency of the evidence to support a conviction
for a crime charged in the indictment”5.

In the view of the Defence, the test for granting such a motion is not whether a
reasonable trier of fact would arrive at a conviction beyond a reasonable doubt but
whether it could6. The Defence also examines the common law origins of Rule 98
bis, distinguishing between the trial chamber as a tribunal of law and the jury as a
tribunal of fact7.

7. The Defence notes the “unusual situation” created by the requirement that trial
chambers considering Rule 98 bis motions should examine all of the evidence but not
consider the credibility of witnesses, particularly when, “as in the instant case,
prosecution witnesses contradict each other”8. According to the Defence, the Indict-
ment in this case

“fails to meet the Tribunal’s pleading requirements both by failing to allege
facts supporting the allegations … and by failing to plead its legal theories of
criminal liability with sufficient specificity”9.

The Defence characterizes the Prosecution’s method as a “kitchen sink approach”
which leaves the Indictment “ambiguous at best”10.

8. On the concept of personal criminal liability pursuant to Article 6 (1) of the
Statute11, the Defence states that since the Indictment

“does not allege whether it charges Muvunyi with personally committing
crimes, ordering crimes or otherwise personally engaging in criminal conduct”,

it fails to meet the minimum requirements, is insufficient and will not sustain a
conviction12. With respect to the notions of accomplice liability and joint criminal
enterprise liability, the Defence argues that “[n]o evidence was presented as to

4 Para. 3.
5 Para. 6.
6 Para. 6, citing The Prosecutor v. Jelisic, Case n° IT-95-10-A, Judgement, 5 July 2001; The

Prosecutor v. Bagosora, Case n° ICTR-98-41-T, Decision on Motions for Acquittal, 2 February
2005.

7 Paras. 7 a.-g. citing The Prosecutor v. Milosevic, Case n° IT-02-54-T, Decision on Motion
for Judgement of Acquittal, 16 June 2004.

8 Para. 8.
9 Para. 25.
10 Para. 26.
11 Paras. 30–31.
12 Para. 32.
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Muvunyi’s liability under Article 6 (1)”13. It submits that “by pleading everything but
the kitchen sink”, the Prosecution has effectively failed to clearly inform the Accused
of the exact nature and cause of the allegations against him14. The Defence also
submits that the Prosecution should “suffer the consequences” of intentionally and
knowingly placing itself in the position of trying a case on an indictment which will
not support convictions pursuant to Article 6 (1)15.

9. The Defence submits that in order to charge a person with criminal responsibility
as a superior pursuant to Article 6 (3) of the Statute, the Prosecution must demon-
strate a number of elements in the indictment. These include showing that the
Accused is a superior of subordinates sufficiently identified over whom he had effec-
tive control and for whose acts he is alleged to be responsible16. According to the
Defence, although the Prosecution pleaded in the Indictment that Muvunyi was the
Commander of the École des Sous-Officiers (ESO) and responsible for the acts of
subordinates in his command, the Prosecution fails to either identify any subordinates
under Muvunyi’s command or any acts of those subordinates for which the Prosecu-
tion asserts Muvunyi is criminally responsible. The Defence maintains that the Indict-
ment

“and the later filed Schedule of Particulars fail to specify what Muvunyi did
or failed to do raising criminal liability pursuant to the theory of superior respon-
sibility”17.

III. Evidence in Support of Allegations in the Indictment

10. The Defence challenges the sufficiency of evidence provided by the Prosecution
to support nine specific events alleged in the Indictment. These include : (i) the meeting
of ESO Officers alleged in paragraph 3.23 of the Indictment; (ii) the sensitization
meetings (paragraphs 3.24-3.26); (iii) the events at the Benebikira Convent at Huye
Commune (paragraphs 3.27 and 3.40); (iv) the events at the University Hospital in
Butare (paragraph 3.29) ; (v) the events at roadblocks in Butare Préfecture
(paragraph 3.34); (vi) the events at the University of Butare (paragraph 3.34 (i)); (vii)
the events at the Ngoma Camp and the ESO (paragraphs 3.36 and 3.37); viii) the
events at the Ngoma Parish (paragraphs 3.44-3.46); and (ix) the events at the Groupe
Scolaire, Butare (paragraph 3.48)18.

11. In each instance the Defence argues that the Prosecution Witnesses
“failed to give specific testimony as to the identity of the victims that resulted

from the acts or omission of the Accused”19.
The Defence also argues with respect to these allegations that

13 Para. 36.
14 Para. 38.
15 Para. 38 a.-c. citing The Prosecutor v. Kupreskic, Case n° IT-95-16-A, Judgement,

23 October 2001; The Prosecutor v. Blaskic, Case N° IT-95-14-A, Judgement, 29 July 2004; and
The Prosecutor v. Semanza, Case n° ICTR-97-20-A, Judgement, 20 May 2005.

16 Para. 40.
17 Para. 42.
18 Paras. 56-75.
19 Para. 59.
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“there was no specificity as to how the Accused incurred liability under
Article 6 (1) or Article 6 (3)”20.

In the end, the Defence submits that
“there is no evidence that the Accused planned, instigated, ordered, committed,

or otherwise aided or abetted in the planning, preparation, or execution”
of the massacres21.

IV. Evidence in Support of the Counts in the Indictment

12. With respect to Count 1 : Genocide, the Defence asserts that
“the Prosecutor presented no evidence that Muvunyi personally committed

genocide against anyone”22

and argues that based on Muvunyi’s “demonstrated lack of intent” to commit
genocide, the Trial Chamber should grant his Rule 98 bis Motion as to Count 1 of
the Indictment23.

13. On Count 2 : Complicity in Genocide, the Defence argues that the record in
the instant case contains

“no evidence that Muvunyi provided any assistance that substantially aided the
commission of the crime of genocide”

or that he
“provided substantial assistance with the knowledge that the perpetrators were

acting with genocidal intent”24.
Therefore, the Defence submits, the Trial Chamber should grant a judgment of

acquittal as to this count of the Indictment.
14. Regarding Count 3 : Direct and Public Incitement to Commit Genocide, the

Defence alleges that the record
“does not contain any evidence that Muvunyi made any speeches which could

be construed as direct and public incitement to commit genocide during 1994”25

and requests the Trial Chamber to grant the Rule 98 bis Motion as to Count 3 of
the Indictment26.

15. As concerns Count 4 : Rape as a Crime Against Humanity, the Defence asserts
that none of the Prosecution Witnesses were specifically presented

“as being victims of rape as crimes against humanity for which the Accused
is responsible pursuant to Article 6 (3)”

and that the alleged victims

20 Para. 61.
21 Para. 75.
22 Para. 87.
23 Para. 88.
24 Para. 91–97, citing The Prosecutor v. Mpambara, Case n° ICTR-2001-65-I, Decision on the

Prosecutor’s Request to File an Amended Indictment, 4 March 2005, para. 19; and The Prose-
cutor v. Semanza, Case n° ICTR-97-20-T, Judgment, 15 May 2003, paras. 394, 398.

25 Para. 105.
26 Para. 106.
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“failed to identify as perpetrators any person for whom the Accused might
arguably be responsible under Article 6 (3)”27.

16. With respect to Count 5 : Other Inhumane Acts, the Defence submits that no
evidence was presented to support a conviction under this count28.

17. The Defence concludes that all the counts in the Indictment suffer from the
same defect, namely that they fail to allege “any acts by Muvunyi with sufficient spe-
cificity to support a conviction”29.

B. THE PROSECUTION’S RESPONSE

I. The Scope of Rule 98 bis

18. The Prosecution submits that a motion for acquittal is premised on the pre-
sumption of innocence guaranteed by Article 20 (3) of the Statute and on the funda-
mental principle that the burden is on the Prosecution to prove the guilt of the
Accused beyond a reasonable doubt30. It argues that at this stage in the proceedings,
all that is required of the Prosecution is to establish a prima facie case against the
Accused and that once this is done, then it is incumbent on the Trial Chamber to
require the Accused to answer the charges against him31.

19. According to the Prosecution, in assessing whether there is sufficient evidence
upon which a reasonable trier of fact could enter a conviction, the Chamber must
“assume that the prosecution’s evidence is entitled to credence unless incapable of
belief”32. The Prosecution also asserts that the object of inquiry under Rule 98 bis is
simply to determine whether the evidence, assuming that it is true, could not possibly
sustain a finding of guilt beyond a reasonable doubt.

20. The Prosecution asserts that contrary to the submission by the Defence, the cur-
rent and applicable standard as enunciated by the Bagosora Trial Chamber is for the
evidence to be probative of one or more of the required elements of a count33. The
Prosecution adds that any further assessment of the “weakness” or otherwise of the
evidence will draw the Trial Chamber into making a determination on the credibility

27 Para. 108.
28 Para. 109.
29 Paras. 112-119, citing The Prosecutor v. Muhimana, Case n° ICTR-95-1B-T, Judgement, 28

April 2005, para 526; The Prosecutor v. Semanza, Case n° ICTR-97-20-T, Judgement, 15 May
2003, paras. 326, 328, 330, 331, 332; The Prosecutor v. Kunarac, Case n° IT-96-23-A, Judge-
ment, 12 June 2002, paras. 91, 95, 100; The Prosecutor v. Niyitegeka, Case n° ICTR-96-14-T,
Judgement, 16 May 2003, para. 442.

30 Para. 7.
31 Paras. 8-9, citing The Prosecutor v. Bagosora et al., Case n° ICTR-1998-41, para. 6; Jelisic

v. The Prosecutor, Appeals Judgement, 5 July 2001, para. 37; The Prosecutor v. Nyiramasuhuko
et al., Case n° ICTR-1998-42-T, para. 26.

32 Para. 11, citing Jelisic v. The Prosecutor, Appeals Judgement, 5 July 2001, para. 55; The
Prosecutor v. Nahimana et al., Case N° ICTR-99-52-T, Reasons for Oral Decision of 17 Sep-
tember 2002 on the Motions for Acquittal, 25 September 2002, para. 18.

33 Para. 15, citing The Prosecutor v. Bagosora, Case n° ICTR-1998-41-T, Decision on Motion
for Judgement of Acquittal, 2 February 2005.
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or reliability of the evidence, “which is clearly outside the purview” of Rule 98 bis34.
According to the Prosecution,

“the evidence shall be assumed to be reliable and credible unless convincing
arguments have been raised that it is obviously unbelievable such that no rea-
sonable trier of fact could rely on it”35.

In addition, the Prosecution argues that the approach of inquiring into the suffi-
ciency of the evidence in relation to each paragraph of the Indictment is neither
necessary under Rule 98 bis nor proper in the instant case given that many paragraphs
in the Indictment are interdependent36.

II. Sufficiency of Notice

21. The Prosecution also notes that a motion for a judgment of acquittal pursuant
to Rule 98 bis is not the proper forum to raise the issue of sufficiency or otherwise
of notice or challenges to the Indictment. It asserts that such matters are to be raised
under the ambit of Rule 73 bis within the time limits prescribed under the Rules and
not halfway through the trial37. The Prosecution also submits that these issues have
been ventilated by both Parties up to the highest levels and that the decision by the
Appeals Chamber renders these matters res judicata38.

Count 1 : Genocide

22. The Prosecution submits that the Accused is charged with genocide under Arti-
cles 6 (1) and 6 (3) of the Statute and provides a definition of genocide based on
Article 2 (2)39. It asserts that it has adduced evidence that from April to July 1994
there was widespread and systematic killing of Tutsis in Rwanda and that during a
large portion of that period the Accused was the Commander of the ESO as well as
the Commandant de place of Butare and Gikongoro Préfectures who by his acts and/
or omissions intended the death of Tutsis. It also submits that evidence was adduced
by its witnesses showing that a number of persons who committed the acts of
genocide were Platoon Commanders and officers in the ESO in April 199440.

Count 2 : Complicity in Genocide

23. The Prosecution asserts that as an alternative count to genocide, the Accused
is charged with complicity in genocide under Article 2 (3) (e) of the Statute and that
the actus reus of complicity is “comparable to aiding and abetting, instigating or pro-

34 Para. 15, citing The Prosecutor v. Kunarac et al., Decision on Motion for Acquittal, 3 July
2000.

35 Para. 18, quoting The Prosecutor v. Bagosora, Case n° ICTR-1998-41-T, Decision on Motion
for Judgement of Acquittal, 2 February 2005, para. 11.

36 Paras. 21, 26.
37 Para. 19, citing The Prosecutor v. Semanza, Case n° ICTR-1997-20-T, “Decision on the

Defence Motion”, 27 September 2001, para. 18.
38 Para. 19.
39 Paras. 32-33.
40 Paras. 36-53.
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curing for genocide”41. The Prosecution also states that the essence of the mens rea
of complicity in genocide is that the accomplice knew of the assistance he was pro-
viding in the commission of the principal offence, and that it is not necessary for the
accomplice to affirmatively desire that the principal offence be completed42. It submits
that the testimony provided by witnesses demonstrates that the Accused was aware
of the killing of large numbers of Tutsi civilians and that he participated in planning
meetings and took active steps to facilitate the killing by others, including through
the distribution of firearms to members of the population43.

Count 3 : Direct and Public Incitement to Commit Genocide

24. The Prosecution argues that this crime is punishable under Article 2 (3) (c) of
the Statute and that witnesses testified that the Accused traversed Butare Préfecture
in the company of other local officials inciting the population to attack and kill the
Inyenzi. The Prosecution states that the testimony of these witnesses indicates that the
population understood Muvunyi’s statements as a direct and public incitement of
Hutus to start killing their Tutsi neighbours and looting their property. According to
the Prosecution, the witnesses also testified that Muvunyi stated that he was in pos-
session of some arms and that these weapons were later distributed by the Accused
and used in killing some people44. Additionally, the Prosecution submits that the
expert testimony of socio-linguist Evariste Ntakirutimana demonstrates that the
proverbs and phrases used by the Accused were utterances which allowed the speaker
“to capture the attention of the addressee” and showed “a denigration of the Tutsi
people”45.

Superior-Subordinate Relationship Under Article 6 (3)
25. The Prosecution submits that Article 6 (3) of the Statute imposes liability for a

superior’s failure to prevent a subordinate from committing offences under the Statute
or for failure to punish a subordinate for committing such offences and that criminal
liability is incurred only where the obligation to act exists46. The Prosecution states
that the testimony given by its witnesses described in detail the command structure
and the existence of a superior-subordinate relationship not just between the Accused
and the men at the ESO but also between him and those at the Ngoma military camp,
the Tumba gendarmerie and the Gikongoro gendarmerie47.

41 Paras. 54-55, citing The Prosecutor v. Semanza, Case n° ICTR-1997-20-T, 15 May 2003,
paras. 393, 395.

42 Para. 56, citing The Prosecutor v. Akayesu, Case n° ICTR-1996-4-T, Judgement, 2 September
1998, paras. 538-539, 544; The Prosecutor v. Semanza, Case n° ICTR-1997-20-T, 15 May 2003,
paras. 394-395.

43 Paras. 54-60.
44 Paras. 64-68, quoting from the Transcript of 31 May 2005, pp. 3-9, and Transcripts of 9

June 2005, pp. 3-6, 20.
45 Para. 69, quoting from the Transcript of 9 June 2005, pp. 20-21.
46 Para. 71, citing the ILC Draft Code 1996; International Committee of the Red Cross, Com-

mentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949 (Yves Sandoz et al, Eds, 1987), para. 3537; Celebici Judgement, para. 334.

47 Paras. 73-77, quoting Transcripts of 18 July 2005 (ICS); Transcripts of 8 March 2005; Tran-
scripts of 19 July 2005 (ICS); Transcripts of 6 June 2005.
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Count 4 : Rape as a Crime Against Humanity

26. The Prosecution submits that the Accused is charged with rape under Article 6
(3) of the Statute48. According to the Prosecution, there is evidence on each of the
elements of this crime, including evidence that Tutsi civilians were sexually assaulted
and subjected to forcible sexual intercourse in Butare Préfecture throughout the period
of April to July 199449. The Prosecution also asserts that Witnesses TM, QY and
AFV testified to having been raped by soldiers from the ESO who were under the
command of the Accused and described the “coercive circumstances” of the rapes50.
The Prosecution states that the rapes occurred within a close distance of the ESO and
that they were so widespread that the Accused knew or ought to have known of such
acts and that he did nothing to prevent them or to punish the perpetrators51.

Count 5 : Other Inhumane Acts as Crime Against Humanity

27. The Prosecution states that the Accused is charged with other inhumane acts
as defined in Article 3 (i) of the Statute52. It submits that while the jurisprudence on
this particular crime is not yet settled, the Trial Chamber could reach a finding that
sufficient evidence has been adduced to show that there was

“a pattern of treatment which deprived citizens of the right to act without
unlawful interference or influence”53.

The Prosecution points in particular to the testimony of Witnesses YAN and YAO,
who stated that they received and observed cruel and degrading treatment at the hands
of soldiers from the ESO under the command of the Accused54.

Conclusion

28. The Prosecution argues that there is an abundance of evidence against the
Accused and that the “persuasive burden” on the Defence is to show that there is no
evidence which might lead to a conviction. The Prosecution asserts that what the
Defence needed to do to satisfy the requirements of Rule 98 bis was to show that
the Prosecution’s evidence, if believed, is insufficient to sustain a conviction. In the
view of the Prosecution, the Defence has failed to demonstrate through the Motion
that the Prosecution’s case has completely broken down. Therefore, according to the
Prosecution, the Motion is without merit or proper foundation and ought to be denied
in its entirety55.

48 Paras. 78-80, citing Kunarac Appeals Judgement, paras. 127-128; The Prosecutor v. Akayesu,
Case n° ICTR-1996-4-T, Judgement, 2 September 1998, paras. 596-598, 686-688; The Prosecutor
v. Musema, 27 January 2000, paras. 220-221, 226-229; The Prosecutor v. Semanza, Case n°
ICTR-1997-20-T, 15 May 2003, paras. 344-346.

49 Para. 81.
50 Para. 82, emphasis added.
51 Paras. 82-89.
52 Para. 90.
53 Para. 93.
54 Paras. 94-98.
55 Paras. 102-105.
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C. THE DEFENCE REPLY56

29. The Defence submits that the purpose of its Reply is to clarify issues and to
discuss matters raised in the Prosecution’s Response57. The Defence alleges that the
core of the Prosecution’s case stems from Muvunyi’s authority and is focused on a
form of responsibility under the theory that Muvunyi had the authority, by his position
alone, to prevent or punish crimes and not only failed to do so but helped plan and
encourage the crimes. The Defence argues that the evidence supporting this proposi-
tion is “shaky at best and misrepresented at worst”58. It submits that the evidence fails
to show that Muvunyi was ever appointed to the post of Commander of ESO, or that
he replaced Marcel Gatsinzi as the de jure Commander of ESO59.

30. According to the Defence, the Prosecution blurs and mixes the concepts of indi-
vidual direct criminal responsibility as defined in Article 6 (1) of the Statute and
superior responsibility as defined in Article 6 (3). The Defence states that the
Prosecution’s argument seems to be that the Accused as the Commander of ESO is
guilty because there must have been a plan for genocide and other crimes by the
Government and Muvunyi is part of that plan by his mere appointment and presence
alone60. The Defence also states that this mixing of Article 6 (1) liability with Article
6 (3) liability is “an improper attempt to mix apples and elephants”, and notes that
the ICTY Appeals Chamber has clearly held that they are separate forms of liability61.

31. The Defence states that
“given the time of the crimes alleged in the indictment – and within the Tri-

bunal’s subject matter jurisdiction, imposition [of] criminal liability under such
a theory would violate the principle of nullum crimen sine lege and in effect cre-
ate ex post facto criminal liability”62.

The Defence argues that unlike the International Military Tribunal at Nuremberg,
which had the jurisdiction to declare groups illegal and to punish membership in those
groups, Article 6 (2) of the Statute of this Tribunal limits its jurisdiction to determining
whether individuals are responsible for crimes. Thus, the Prosecution must show how
Muvunyi is guilty by proving beyond a reasonable doubt his acts of commission or
omission creating criminal liability63.

32. On each individual count of the Indictment, the Defence reiterates the submis-
sions made in its Motion and asserts in each case that there is insufficient evidence
provided by the Prosecution to support that count The Defence argues that the
Prosecution has failed to show a legal basis for convictions for the counts with which
Muvunyi is charged, and requests the Trial Chamber to grant relief in the form of
judgements of acquittal as to each count in the Indictment64.

56 Only new arguments not previously stated in the Motion are summarised in this section.
57 Para. 1.
58 Para. 15.
59 Para. 15 (b).
60 Para. 16.
61 Para. 18 a., citing The Prosecutor v. Blaskic, Case n° IT-1995-14-A, Judgement, 29 July

2004, para. 91.
62 Para. 19, citing case law from the United States of America.
63 Para. 21.
64 Paras. 45-46.
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Deliberations

33. The Chamber recalls its decision of 24 June 200565 admitting the Prosecution’s
Schedule of Particulars.

APPLICABLE LEGAL STANDARDS UNDER RULE 98 BIS

34. The Chamber notes that the Motion is brought under Rule 98 bis, which
provides :

If after the close of the case for the prosecution, the Trial Chamber finds that
the evidence is insufficient to sustain a conviction on one or more counts charged
in the indictment, the Trial Chamber, on motion of an accused filed within seven
days after the close of the Prosecutor’s case-in-chief, unless the Chamber orders
otherwise, or proprio motu, shall order the entry of judgment of acquittal in
respect of those counts.

35. The Chamber further notes that in interpreting a substantively identical provision
in the ICTY Rules, the Appeals Chamber defined the scope of Rule 98 bis as follows :

The reference in Rule 98 bis to a situation in which ‘the evidence is insuffi-
cient to sustain a conviction’ means a case in which, in the opinion of the Trial
Chamber, the prosecution evidence, if believed, is insufficient for any reasonable
trier of fact to find that guilt has been proved beyond reasonable doubt […] :
‘[t]he test applied is whether there is evidence (if accepted) upon which a rea-
sonable tribunal of fact could be satisfied beyond reasonable doubt of the guilt
of the accused on the particular charge in question’. The capacity of the prose-
cution evidence (if accepted) to sustain a conviction beyond reasonable doubt by
a reasonable trier of fact is the key concept; thus the test is not whether the trier
would in fact arrive at a conviction beyond reasonable doubt on the prosecution
evidence (if accepted) but whether it could66.

36. The Chamber is of the opinion that sufficiency of the Prosecution evidence is
the key to determining whether a Rule 98 bis motion should be granted, and a judg-
ment of acquittal will only be entered where the Prosecution evidence, if believed, is
insufficient to sustain a conviction on a particular count of the indictment67. The juris-
prudence suggests three scenarios under Rule 98 bis. First, where the Prosecution
brings some evidence in support of a count that, if believed, could allow a reasonable
trier of fact to convict beyond a reasonable doubt on a particular count, then the
motion should be denied as to that count68. The Chamber recalls that generally, suf-

65 The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-2000-55A-T, “Decision on the Prose-
cutor’s Notice of the Filing of a Schedule of Particulars to the Indictment Pursuant to the Direc-
tive of the Trial Chamber”, 24 June 2005.

66 The Prosecutor v. Jelisic, IT-95-10-A, Appeal Judgment, 5 July 2001, Para. 37; Prosecutor
v. Delalic et al., IT-96-21-A, Appeal Judgment, 20 February 2001, Para. 434. See also Prosecutor
v. Bagosora, Case n° ICTR-98-41-T, Decision on Motions for Judgement of Acquittal, 2 February
2005, Para. 6.

67 Butare., Para. 71.
68 Id.
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ficiency of evidence should be determined without assessing its credibility and
reliability; assessment of credibility and reliability is to be made at the end of trial,
in light of all the evidence69.

37. The second scenario arises where the Prosecution has adduced some evidence,
but it is so incapable of belief that a reasonable trier of fact could not rely upon it
to sustain a conviction70. The Chamber notes that this is an exception to the general
rule against assessing credibility and reliability under Rule 98 bis, and only arises
where the Prosecution’s case can be said to have

“completely broken down, either on its own presentation, or as a result of such
fundamental questions being raised through cross-examination as to the reliability
and credibility of witnesses that the Prosecution is left without a case”71.

In such circumstances, a judgement of acquittal pursuant to Rule 98 bis should be
entered.

38. Under the third scenario, where no evidence has been adduced in support of a
count, a judgement of acquittal should be entered for that count72. The Chamber notes
that it must determine which scenario applies to each count of the Indictment.

39. The Chamber recalls that the Prosecution’s evidence must be “actually probative
of the elements of the offence charged” in order to sustain a count based on that
crime73. Thus, a judgment of acquittal shall be granted if an “essential ingredient for
a crime was not made out in the Prosecution’s case”74. But, there is no need to look
at each paragraph of the indictment. Rather, the evidence should be examined in rela-
tion to counts75. The Chamber considers the distinction between paragraphs and
counts especially important where, as here, paragraphs of the Indictment are “inter-
dependent, narrating disparate material facts which, when viewed as a whole”, show
the Accused committed some crime76. The Chamber notes that it

“would easily be drawn into an unwarranted substantive evaluation of the quality
of much of the Prosecution evidence if it were to pronounce on the sufficiency
of evidence in relation to each material fact in each paragraph”

of the Indictment77.
40. The Chamber recalls that the Prosecution’s evidence must be evaluated as a

whole, looking to “the totality of the evidence”78. Moreover, the Chamber can draw
any inferences from the Prosecution’s evidence that a reasonable trier of fact could

69 Id.
70 Id.; The Prosecutor v. Kamuhanda, Case n° ICTR-99-54A-T, Decision on Kamuhanda’s

Motion for Partial Acquittal Pursuant to Rule 98 Bis of the Rules of Procedure and Evidence,
20 August 2002, Para. 19.

71 Kamuhanda, Para. 19; see also Bagosora, Para. 6; Butare, Para. 71; The Prosecutor v.
Kordic and Cerkez, IT-95-14/2-T, Decision on Defence Motions for Judgment of Acquittal,
6 April 2000, Para. 28 (ICTY).

72 See e.g., Butare, Para. 71.
73 Bagosora, Para. 10.
74 Media, Para. 19.
75 Bagosora, Para. 8.
76 Id., Para. 9.
77 Id., Para. 9.
78 Id., Para. 11.
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make79. Finally, the Chamber is of the view that a finding that the Prosecution’s evi-
dence is not obviously incredible does not mean the Chamber cannot find that the
evidence was neither credible nor reliable at the end of trial80.

41. With respect to alleged defects in the Indictment and contrary to the arguments
raised by the Defence81, the Chamber notes that a 98 bis motion is not the proper
means for moving to quash the Indictment, or asking for any further review of the
Indictment82. Moreover, Rule 98 bis does not authorize the Chamber to explore issues
regarding sufficiency of notice to the Accused83. Such issues “[should] be raised
under Rule 72 within the time limits prescribed therein”. As stated in Semanza, “It
is wholly unacceptable to raise such matters half-way through the trial”84.

42. On the Defence suggestion that where Prosecution witnesses contradict each
other and the contradictions are not reconcilable the Trial Chamber must “have a rea-
sonable doubt” and therefore must acquit under Rule 98 bis85, the Chamber recalls
that contradictory evidence “may nevertheless be reliable, at least in part”, and thus,
“there is no justification for discounting these types of evidence on a motion to
acquit”86.

43. With respect to the Defence argument regarding reliance on circumstantial evi-
dence87, the Chamber finds that this argument ignores the “guiding principle” under
Rule 98 bis, which

“is that Prosecution evidence is entitled to credence unless the Chamber deter-
mines that no reasonable trier of fact could rely upon it”88.

Therefore, while the Defence may have accurately described the standard for final
judgement, it is not the standard for a judgement of acquittal under Rule 98 bis. Rather,
under 98 bis, acquittal is improper if guilt beyond a reasonable doubt was one rea-
sonable conclusion based on the evidence89.

79 Id.
80 See e.g., id., Para. 6.
81 The Chamber has examined the Defence submissions in that connection and finds them not

to be relevant to its determination of the Rule 98 bis Motion.
82 See e.g., The Prosecutor v. Semanza, Case n° ICTR-97-20-T, Decision on the Defence

Motion for a Judgement of Acquittal in Respect of Laurent Semanza after Quashing the Counts
Contained in the Third Amended Indictment (Article 98 bis of the Rules of Procedure And Evi-
dence) and Decision on the Prosecutor’s Urgent Motion for Suspension of Time-Limit for
Response to the Defence Motion for a Judgement of Acquittal, 27 September 2001, Para. 18;
The Prosecutor v. Ntagerura, et al. (Cyangugu), Case n° ICTR-99-46-T, Separate And Concurring
Decision of Judge Williams on Imanishimwe’s Defence Motion for Judgement of Acquittal on
Count of Conspiracy to Commit Genocide Pursuant To Rule 98 bis, 13 March 2002, Para. 6.

83 Bagosora, Para. 7.
84 Semanza, Para. 18.
85 Motion, Para. 8.
86 Bagosora, Para. 10.
87 Motion, Para. 9.
88 Bagosora, Para. 10.
89 Butare, Para. 70 (quoting Jelisic, Para. 37, and Delalic et al., Para. 434). See also Bagosora,

Para. 6. (quoting Jelisic).
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44. Having established the legal standard under which motions for judgments of
acquittal pursuant to Rule 98 bis are evaluated, the Chamber will now examine the
individual counts in the Indictment.

Count 1 : Genocide

45. Count 1 of the Indictment charges the Accused Tharcisse Muvunyi with
Genocide following a series of specifically described acts or omissions through which
he is alleged to be responsible for killing and/or causing serious bodily and mental
harm to members of the Tutsi population, with the intent to destroy, in whole or in
part, the Tutsi ethnic group. The Prosecution relies on paragraphs 2.2, 2.3, 3.10 (ii)-
3.10 (v), 3.15, 3.17, 3.19, 3.20-3.30, 3.31, 3.32, 3.36-3.38, 3.40, 3.41-3.41 (i), 3.42,
3.43, 3.46, 3.48, 3.49, 3.50, 3.51 and 3.52, pursuant to Article 6 (1) of the Statute;
and in paragraphs 2.2, 2.3, 3.10 (ii)-3.10 (v), 3.17, 3.19, 3.20-3.30, 3.31, 3.32-3.34
(i), 3.35-3.43, 3.45 and 3.52, pursuant to Article 6 (3) of the Statute.

46. Under Article 2 (2) of the Statute, Genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such :
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;
c) Deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;
d) Imposing measures intended to prevent births within the group;
e) Forcibly transferring children of the group to another group.

47. Pursuant to Article 6 (1) of the Statute, a person who
“planned, instigated, ordered, committed or otherwise aided and abetted in the

planning, preparation or execution”
of Genocide or any of the other crimes referred to in Articles 2 to 4 of the Statute,

shall be individually responsible for the crime.
48. Under Article 6 (3) of the Statute, the fact that any of the crimes enumerated

in Articles 2 to 4
“was committed by a subordinate does not relieve his or her superior of criminal

responsibility if he or she knew or had reason to know that the subordinate was
about to commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof”.

49. The Chamber is of the opinion that a person is a superior not only to those
over whom he is a superior in a traditional chain of military command, but also to
those over whom “he exercises effective control”90. Under Article 6 (3), a civilian or
military superior, with or without official status, may be held criminally responsible
for crimes committed by subordinates under his effective control91. The Chamber
recalls the Appeals Chamber’s statement in Kajelijeli that

90 Blaskic, Judgement (AC), 29 July 2004, para. 67.
91 Bagilishema, «Motifs de l’Arrêt», AC, paras. 50, 51; Kayishema and Ruzindana, Judgement, AC,

para. 294; Musema, Judgement, TC, para. 148. See also Celebici, Judgement, AC, paras. 192-196.
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“under the effective control test, superiors, whether military or civilian, must
have the material ability to prevent or punish criminal conduct”92.

50. The Chamber has examined the evidence presented by the Prosecution in sup-
port of Count 1 of the Indictment (Genocide) and notes that of the 23 witnesses called
by the Prosecution, at least 18 testified in support of the count of genocide. In
chronological order, Witnesses QX, KAL, YAA, QCQ, YAO, XV, CCR, CCQ, YAN,
YAQ, YAP, CCP, QBE, TM, TQ, YAK, QCM and NN each gave testimony of acts
such as those defined in Article 2 (2) of the Statute.

51. These Prosecution Witnesses testified, among other things : that the Accused
was the Commander of the École des Sous-Officiers (ESO) in Butare and Area Com-
mander of Butare Préfecture and Gikongoro areas, with authority over all soldiers,
gendarmes and other military personnel in the area93; that the Accused was part of
a Government plan and conspiracy to exterminate the Tutsi ethnic group; that the
Accused encouraged and incited soldiers and others under his command to carry out
acts of genocide against the Tutsi population94; and that the Accused failed to prevent
attacks by military personnel against the civilian population or to punish the perpe-
trators of such acts95.

92 Kajelijeli v. The Prosecutor, Case n° ICTR-98-44A-A, Judgement, (AC), 23 May 2005,
para. 86.

93 For example, witness NN testified that the Accused, Lieutenant Colonel Tharcisse Muvunyi
replaced Colonel Gatsinzi as Commander of ESO in April 1994 (T. 18 July 2005, p. 23 (in closed
session)) and that the commander of the ESO was the commander of the entire Butare, Gikongoro
military region with authority over Ngoma Camp, the Tumba gendarmerie in Butare and the
gendarmerie camp in Gikongoro (T. 18 July 2005, p. 12 (in closed session)).

94 For example, Prosecution Witness YAQ gave evidence that on 24 April 1994, he was part
of a group of civilians manning a roadblock in Ramba Cellule, Kibilizi secteur. (T. 31 May 2005,
p. 42). At about 1.00 p.m., a red Toyota vehicle carrying a group of civilian and military officials,
passed by the roadblock. (T. 31 May 2005, p. 5, 8). The officials in the vehicle included the
Accused, Colonel Alphonse Nteziryayo, Nsabimana who was later appointed préfet of Butare, and
other soldiers. (T. 31 May 2005, p. 3). Later on the same day, YAQ attended a meeting where
the Accused addressed the population, urging them to start killing the Tutsi. According to Witness
YAQ, Muvunyi said “Tomorrow, very early in the morning, if I do not find any bodies, any dead
bodies at this roadblock, I will conclude that you are all Tutsi. I myself will bring soldiers, and
we will allow people from Shyanda to come here and they will even kill you.” (T. 31 May 2005,
p. 6). YAQ testified that all those present at the meeting understood what the Accused meant,
and that the next day, the killing of Tutsi by Hutu began. (T. 31 May 2005, p. 7). Witness YAQ
himself participated in these killings. (T. 31 May 2005, p. 41).

95 For example, Witness YAP testified that a certain soldier from ESO named Bizimana (alias
Rwatsi) was training Burundians at the Butare University Hospital on how to handle weapons.
(T. 6 June 2005, p. 2-3). YAP testified that he reported this matter to the Medical Officer of
the Hospital, one Jotham Hakizumukiza who promised to inform the ESO command. (T. 6 June
2005, p. 3). Three days later, Hakizumukiza told YAP that he had contacted the Accused, the
Commander of ESO, but that the latter replied that it was not possible to punish a soldier during
wartime. (T. 6 June 2005, p. 3-4). Witness NN testified that ESO soldiers were involved in a mas-
sacre at University Hospital in May 1994 that resulted in the killing of Tutsi staff members as
well as wounded Tutsis staying in tents outside the hospital. (T. 18 July 2005, p. 53 (in closed
session)). In addition, Prosecution Witness QBE testified that when the Groupe Scolaire was
attacked during the second half of April 1994, he decided to seek assistance. Witness QBE there-
fore called the ESO Camp to request assistance and asked to speak to the commander. (T. 15 June
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52. At this stage of the proceedings, without being drawn into an assessment of
the credibility and reliability of each witness, the Chamber is satisfied that there is
sufficient evidence which, if believed, could sustain a conviction of the Accused pur-
suant to his responsibility under Articles 6 (1) and 6 (3) on the count of genocide.

Count 2 : Complicity in Genocide

53. Count 2 of the Indictment charges the Accused with complicity in genocide
under Article 2 (3) (e) of the Statute. The Prosecution relies on paragraphs 2.2, 2.3,
3.1 (ii)-3.10 (v), 3.15, 3.17, 3.19, 3.20-3.30, 3.31, 3.32, 3.36-3.38, 3.40, 3.41-3.41 (i),
3.43, 3.46, 3.48-3.52 of the Indictment to establish the Accused’s liability for com-
plicity under Article 6 (1) of the Statute.

54. The Prosecution also relies upon paragraphs 2.2, 2.3, 3.1 (ii)-3.10 (v), 3.17,
3.19, 3.20-3.30, 3.31, 3.32-3.34 (i), 3.35, 3.36-3.38, 3.39, 3.40, 3.41-3.41 (i), 3.42,
3.43, 3.45, 3.46, 3.48 to establish Muvunyi’s liability for complicity as a superior
under Article 6 (3). The Prosecution relies on the evidence of Witnesses NN, YAA,
KAL, TQ, QBE, YAQ and YAP to prove the charge of complicity in genocide.

55. The Chamber has considered the prior jurisprudence of the Tribunal and agrees
with the view expressed by the Trial Chamber in Semanza that

“complicity to commit genocide under Article 2 (3) (e) refers to all acts of
assistance or encouragement that have substantially contributed to, or have had
a substantial effect on, the completion of the crime of genocide. The accused
must have acted intentionally and with the awareness that he was contributing
to the crime of genocide, including all its material elements”96.

56. The Chamber agrees with the meaning and definitional elements of complicity
articulated in the prior jurisprudence of the Tribunal.

57. The Chamber is of the view that the same evidence discussed in the preceding
section regarding Count 1, Genocide, is also relevant to Count 2, Complicity in
Genocide, and, having considered that evidence, concludes that there is sufficient
evidence which, if believed, could sustain a conviction of the Accused for his
responsibility under Articles 6 (1) and 6 (3) on the count of complicity in genocide.

Count 3 : Direct and Public Incitement to Commit Genocide

58. Count 3 of the Indictment charges the Accused with Direct and Public Incite-
ment to Commit Genocide, stipulated as a crime under Article 2 (3) (c) of the Statute.
The Prosecution relies on paragraphs 3.23 to 3.25 and 3.32 of the Indictment to
establish liability for direct and public incitement under Article 6 (1) of the Statute.

96 The Prosecutor v. Laurent Semanza, Case n° ICTR-97-20-T, Judgement and Sentence,
15 May 2003, para. 395.

2005, p. 22 (in closed session)). He later learned that he spoke with Tharcisse Muvunyi. (T.
15 June 2005, p. 24 (in closed session)). Tharcisse Muvunyi promised to come to the rescue with
other people. Prosecution Witness QBE and the other people at the Groupe Scolaire waited the
entire night, but no one ever came. (T. 15 June 2005, p. 23 (in closed session)). According to
Witness YAI, Tharcisse Muvunyi, as a senior security officer, “was in a position such that nobody
could contradict him”, especially because of the prevailing insecurity. (T. 25 May 2005, p. 39).
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59. The Chamber recalls the definition of Direct and Public Incitement to Commit
Genocide given in the Akayesu Trial Chamber Judgement :

Direct and public incitement must be defined for the purposes of interpreting
Article 2 (3) (c), as directly provoking the perpetrator(s) to commit genocide,
whether through speeches, shouting or threats uttered in public places at public
gatherings, or through the sale or dissemination, offer for sale or display of writ-
ten material or printed matter in public places or at public gatherings, or through
the public display of placards or posters, or through any other means of audio-
visual communication97.

60. The Chamber notes that the direct element must be viewed “in the light of its
cultural and linguistic context” and is to be assessed on a

“case-by-case basis, in light of the culture of Rwanda, and the specific cir-
cumstances of the instant case”98.

The Chamber will do so by
“focusing mainly on the issue of whether the persons for whom the message

was intended immediately grasped the implication thereof”99.
61. The public element depends on two factors : (i) “the place where the incitement

occurred”; and (ii) whether or not attendance was “selective or limited100”. The mens
rea for this crime is “the intent to directly prompt or provoke another to commit
genocide”, and the inciter must himself have the specific intent to commit genocide101.
When considering the evidence adduced by the Prosecution, the Chamber is mindful
that direct and public incitement to commit genocide is an inchoate offence, and
unsuccessful acts of incitement can still be punished102.

62. The Accused is charged with incitement regarding several distinct meetings,
including several sensitization meetings in various locations throughout Butare sect-
eur. Witnesses CCR, YAI, CCP, and YAQ testified that during the relevant period they
attended meetings at which the Accused made speeches inciting the Hutu population
against the Tutsis103.

97 The Prosecutor v. Akayesu, ICTR-96-4-T, Judgement (TC), 2 September 1998, para. 559.
98 Ibid., para. 557-558.
99 Ibid., para. 557-558.
100 Ibid., para. 556.
101 Ibid., para. 560.
102 Ibid., para. 562.
103 Witness CCR testified that he attended a security meeting at the Nyakizu communal office

(T. 20 May 2005, p. 7) where the Accused stated that the accomplices of the Inyenzi were the
“Tutsis and the Hutus who are cowards” and, “All these persons must be exterminated. We must
get rid of this dirt.” (T. 20 May 2005, p. 12). The Accused also stated that weapons would be
distributed after the meeting. (T. 20 May 2005, p. 12). Witness YAI testified that he attended a
meeting at the end of May 1994 at the Gikore trade centre, Nyaruhengeri commune, which was
attended by persons from Gikore, from Nyaruhengeri commune and other neighbouring secteurs,
from secteurs in Kegembe commune, from Kibayi commune, and from Muganza commune. (T.
25 May 2005, p. 6). At this meeting, the Accused spoke about Hutu men who had taken Tutsi
wives, and told them to “Send these women back to their homes”, a statement that Witness YAI
took to mean that the Tutsi women should be delivered to their killers, because these Tutsi
women had come from Gikore, near the Burundian border, and their homes had been destroyed
so they could not literally be sent back. (T. 25 May 2005, pp. 8-9). Witness CCP also testified
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63. In addition to these witnesses’ testimonies, the Prosecution adduced the expert
testimony of Dr. Evariste Ntakirutimana, a socio-linguist who testified that many of
the Accused’s public statements and his use of proverbs show that the Accused
intended to incite his audience to violence against Tutsis, and that, under the circum-
stances, his audience would have understood this message.

64. The Chamber has considered the evidence of those witnesses who testified
about public meetings104 and is of the view that there is sufficient evidence which,
if believed, could sustain a conviction of the Accused for his responsibility under
Article 6 (1) for direct and public incitement to commit genocide.

Count 4 : Crime Against Humanity – Rape

65. Count 4 of the Indictment charges the Accused with rape as a crime against
humanity as defined in Article 3 (g) of the Statute. The Prosecution relies on para-
graphs 3.41 and 3.41 (i) of the Indictment to establish the liability of the Accused
as a superior under Article 6 (1) and 6 (3) of the Statute.

66. The Chamber recalls the definition of rape given in the Kurnarać Judgement
and adopted by the ICTR and the ICTY in their respective jurisprudence :

[…] the actus reus of the crime of rape in international law is constituted by :
the sexual penetration, however slight : (a) of the vagina or anus of the victim
by the penis of the perpetrator or any other object used by the perpetrator; or
(b) of the mouth of the victim by the penis of the perpetrator; where such sexual
penetration occurs without the consent of the victim. Consent for this purpose
must be consent given voluntarily, as a result of the victim’s free will, assessed
in the context of the surrounding circumstances. The mens rea is the intention
to effect this sexual penetration, and the knowledge that it occurs without the
consent of the victim105.

104 See the testimonies of Witnesses CCR, YAI, CCP, and YAQ.
105 Kunarac et al., Judgement (TC), 10 December 1998, para. 387; Kunarac et al., Judgement

(AC), 12 June 2002 para. 128 (“The Appeals Chamber concurs with the Trial Chamber’s defi-
nition of rape”); Semanza, Judgement (TC), 15 May 2003, para. 345 (“While this mechanical
style of defining rape was originally rejected by this Tribunal, the Chamber finds the comparative
analysis in Kunarac to be persuasive and thus will adopt the definition of rape approved by the
ICTY Appeals Chamber”); Kajelijeli, Judgement (TC), 12 January 2002, para. 915 (“Given the
evolution of the law in this area, culminating in the endorsement of the Furundžija/Kunarac
approach by the ICTY Appeals Chamber, the Chamber finds the latter approach of persuasive
authority and hereby adopts the definition as given in Kunarac”); Kamuhanda, Judgement (TC),
22 January 2004, para. 709; Théoneste Bagosora et al., case No ICTR-98-41-T, Decision on
motions for judgement of acquittal (TC), 2 February 2005, par. 30.

regarding the Gikore meeting. Witness CCP testified that the meeting took place in late May or
early June 1994 and that the Accused stated that Hutu men who had married Tutsi girls should
kill them or, if they could not do so, then they should send them away. CCP added that the
Accused had used a Rwandan proverb saying that these girls should die elsewhere because they
could poison their husbands. (T. 9 June 2005, p. 6). According to CCP, the Accused also likened
the Tutsis to snakes who must be killed and whose eggs must be crushed. (T. 9 June 2005, pp. 6-
7). In addition, the testimony of YAQ on the Accused’s statements of 24 April 1994 regarding
the killing of Tutsis (T. 31 May 2005, p. 6), is also relevant to this Count. See also, footnote 95,
supra.
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67. The Prosecution relies on the testimonies of Witnesses TM, QY and AFV, as
direct victims, to prove this charge of rape106. These testimonies show that Tutsi girls
and women were raped by members of the armed forces under the control of the
Accused, and by civilians, in the context of

“a widespread or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds”107.

68. The Trial chamber in Akayesu interpreted Article 3 of the Statute as requiring
that the following elements be established before entering a conviction for crimes
against humanity :
(i) The act must be inhumane in nature and character, causing great suffering, or

serious injury to body or to mental or physical health;
(ii) The act must be committed as part of a widespread or systematic attack;
(iii) The act must be committed against members of the civilian population108.

69. The Akayesu Appeals Chamber explained the mental element under Article 3
is that the Accused “knew that his act could further a discriminatory attack against
a civilian population109”.

106 Prosecution Witness QY testified that she was raped by a soldier in the woods when she arrived
at the EER. The soldier was wearing military gear, a black beret and a gun; she does not know
which camp the soldier came from, but she believes he was from the ESO (T. 8 June 2005, p. 19;
T. 13 June 2005, p. 18, 27 (in closed session), T. 14 June 2005, p. 19 (in closed session)). QY tes-
tified that she was raped again by three soldiers, whose names she does not know and who took
her to Rwabayanga (T. 8 June 2005, p. 20; T. 14 June 2005, p. 19, 20 (in closed session)). Two
weeks after that event, Witness QY was raped by another soldier, whose name she does not know
and whom she would not be able to recognise, who took her to the back of the courtyard of the
Préfecture Office, to a small house (T. 8 June 2005, p. 21, 22; T. 14 June 2005, p. 19 & 20 (in
closed session)). Later, a person dressed in civilian clothes took Witness QY to a place known as
Chez Mahenga where soldiers were present (T. 8 June 2005, p. 23). They had forcibly married Tutsi
girls around the age of the witness (T. 14 June 2005, p. 21 (in closed session)). While at this place
Witness QY became a sort of wife to this person who had brought her there. He raped her on many
occasions (T. 14 June 2005, p. 21 (in closed session)). Prosecution Witness AFV testified that soldiers
she encountered at a roadblock took her to the wood, undressed her, took off her underpants while
she was sitting, tied her with her sweater, and blindfolded her with her other clothing (T. 21 June
2005, p. 16). Witness AFV testified that she was lying on her back and one of the soldiers removed
his trousers, and as he approached her she said “do not touch me. It is better for you to kill me”,
and then her head was slammed against the ground and she lost consciousness (T. 21 June 2005, p.
16). When she regained consciousness, AFV’s attackers had left, and she had lost a lot of blood from
her sexual organ (T. 21 June 2005, p. 16). The bleeding continued after AFV got home and she also
noticed a white liquid or substance near her pubic area. AFV testified that she believed the bleeding
from her sexual organs and white substance around her pubic area were the result of having been
raped by the two soldiers (T. 21 June 2005, p. 17). Prosecution Witness TM testified that persons
attacked her house, including two soldiers called Katabirora and Sebuhoro as well as persons named
Ndayisaba, Ntawuhiganayo and one Isidore, and that the attackers raped her in her house (T. 22 June
2005, p. 3, 4). Katabirora was the first to rape TM. When she attempted to resist, Katabirora hit
her. TM also saw Ntawuhiganayo raping her (T. 22 June 2005, p. 4, 5). Regarding Muvunyi’s status
as a superior under Article 6 (3), see footnote 95 supra.

107 Article 3 of the Statute.
108 Akayesu Trial Judgement, para. 578.
109 The Prosecutor v. Akayesu, Case N° ICTR-96-4-A, 23 November 2001, Appeals Judgement,

para. 467.
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70. Having considered these witnesses’ testimonies, the Chamber concludes that
there is sufficient evidence which, if believed, could sustain a conviction of the
Accused for his responsibility under Article 6 (3) on the count of rape as a crime
against humanity. However, the Chamber has not found any evidence to support the
allegation of Muvunyi’s responsibility under Article 6 (1).

Count 5 : Crime Against Humanity – Other Inhumane Acts

71. Count 5 of the Indictment charges the Accused with other inhumane acts as a
crime against humanity as defined in Article 3 (i) of the Statute. The Prosecutor relies
on paragraphs 3.44 and 3.47 to establish Muvunyi’s liability pursuant to Article 6 (3)
of the Statute110. The Chamber recalls the Defence argument that no evidence was
adduced in support of this count whereas the Prosecution asserts that there is evidence
to show that witnesses were subjected to repeated beatings, floggings, and were sub-
jected to cruel and degrading punishment.

72. The Chamber recalls the elements of crimes against humanity discussed under
Count 4. The Chamber notes that other inhumane acts include those crimes against
humanity that are not specified in Article 3 of the Statute, but are of comparable seri-
ousness. The Chamber recalls the elements of inhumane acts as stated in the Kay-
ishema Judgement :

“for an accused to be found guilty of crimes against humanity for other inhu-
mane acts, he must commit an act of similar gravity and seriousness to the other
enumerated crimes, with the intention to cause the other inhumane act, and with
knowledge that the act is perpetrated within the overall context of the attack”111.

73. The Prosecution offers the testimonies of Witnesses YAO112 and YAN113 in sup-
port of this count. Their testimonies support paragraph 3.47 of the Indictment. The
Chamber has considered their testimonies and finds that, if believed, they could sus-
tain a conviction of the Accused for other inhumane acts pursuant to Article 6 (3)114.

FOR THE FOREGOING REASONS, THE TRIAL CHAMBER :

110 The Prosecutor v. Tharcisse Muvunyi, Case N° ICTR-2000-55A-T, The Prosecutor’s Notice
of the Filing of a Schedule of Particulars to the Indictment Pursuant to the Directive of the Trial
Chamber, 28 February 2005, para. 35.

111 The Prosecutor v. Kayishema and Ruzindana, Case N° ICTR-95-1-T, Judgement, 25 May
1999, para. 154.

112 Witness YAO testified that she was arrested in Butare Cathedral and ordered by ESO Chief
Warrant Officer Gakwerere to roll in the mud as a group of soldiers hit her calling her Inyenzi.
(T. 21 March 2005, p. 10). YAO also testified that she was taken in the soldiers’ vehicle to the
Butare Bishop’s house, where a man was arrested. (T. 21 March 2005, p. 12.) The soldiers beat
this man with their guns and kicked him with their boots. (T. 21 March 2005, p. 13).

113 Witness YAN testified that after his arrest, soldiers kicked him, put him in a pick-up and
took him to the ESO. Witness YAN testified that this white single-cabin pick-up belonged to the
Nyiramasuhuko family. (T. 30 May 2005, p. 4). Witness YAN was also wounded with a bayonet
and he still bears the scar of that wound. (T. 30 May 2005, p. 5).

114 The Chamber notes that there was no evidence adduced in support of the Prosecution’s alle-
gation in paragraph 3.44 of the Indictment that soldiers guarding a roadblock in front of ESO
prevented the Conseiller from taking a group of 62 children between the ages of 16 months and
5 years to the Butare University Hospital for Medical treatment.
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DENIES the Motion as to Count 1 : Genocide;
DENIES the Motion as to Count 2 : Complicity in Genocide;
DENIES the Motion as to Count 3 : Direct and Public Incitement to Commit

Genocide;
DENIES the Motion as to Count 4 : Crime Against Humanity – Rape;
DENIES the Motion as to Count 5 : Crime Against Humanity – Other Inhumane

Acts.

Arusha, 13 October 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence Rita Arrey

***
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Decision on Tharcisse Muvunyi’s Motion
for Continuance of Trial Session

13 October 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka de Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Application for an adjournment, Personal and private problems
of the Counsel of the Defence, Nemo turpitudinem suam allegans auditor, Fair and
expeditious trial, Right of the Accused to be tried without undue delay – Substitution
of the Counsel by the Co-Counsel of the Defence – Legal system of Tribunal – Motion
denied

International Instruments cited :

Directive on the Assignment of Defence Counsel, art. 13 (i) et 20 (i) ; Rules of
Procedure and Evidence, rules 73 (A), 73 ter, 73 ter (E) and 98 bis; Statute, art. 19 (1)
and 20 (4) (c)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of “Tharcisse Muvunyi’s Motion for Continuance of Trial Session”

filed on 6 October 2005 (the “Motion”);
NOTING THAT the Prosecution has not filed a response;
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”), in particular Rule 73 ter of the Rules;
NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules on the basis of

written submissions filed by the Parties.

Submission of the Defence

1. The Defence for the Accused Tharcisse Muvunyi requests an adjournment of the
proceedings in this matter “until early 2006” instead of 14 November 2005.

2. The Defence submits that before the end of the last session, at the direction of
the Presiding Judge, Muvunyi’s Lead Counsel met with the President of the Tribunal
and explained to him the difficulties the Defence Team was facing with respect to
balancing personal and professional commitments with the Tribunal’s schedule.

3. The Defence alleges that as a result of Hurricane Rita, which recently hit the
Houston metropolitan area, Lead Counsel had to evacuate; that there were electricity
and gas shortages as well as “severe traffic problems”; and that “Lead Counsel’s
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Décision relative à la Requête de Tharcisse Muvunyi
en ajournement de l’instance

13 octobre 2005 (ICTR-2000-55A-T)

(Original : Anglais)

Chambre de première instance II

Juges : Asoka De Silva, Président de Chambre; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Demande d’ajournement, Problèmes personnels et privés du
Conseil de la défense, Nemo turpitudinem suam allegans auditor, Procès équitable et
rapide, Droit de l’accusé d’être jugé sans retard excessif – Substituabilité des Conseil
et co-conseil de la Défense – Régime juridique du Tribunal – Requête rejetée

Instruments internationaux cités :

Directive relative à la commission d’office de conseil de la défense, art. 13 (i) et 20
(i); Règlement de Procédure et de preuve, art. 73 (A), 73 ter, 73 ter (E) et 98 bis;
Statut, art. 19 (1) et 20 (4)(c)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIEGEANT en la Chambre de première instance II, composée des juges Asoka de

Silva, Président de Chambre, Flavia Lattanzi et Florence Rita Arrey (la «Chambre»),
SAISI de la requête intitulée Tharcisse Muvunyi’s Motion for Continuance of Trial

Session, déposée le 6 octobre 2005 (la «Requête»),
NOTANT que le Procureur n’a pas déposé de réponse,
VU le Statut du Tribunal (le «Statut») et le Règlement de procédure et de preuve

(le «Règlement»), en particulier son article 73 ter,
STATUE sur la requête, en application de l’article 73 (A) du Règlement et sur la

base des mémoires déposés par les parties.

Arguments de la Défense

1. La Défense de l’accusé Tharcisse Muvunyi demande un ajournement «jusqu’au
début de 2006» [traduction] qui devait reprendre le 14 novembre 2005.

2. La Défense soutient qu’avant la fin de la dernière session, sur ordre du Président
de la Chambre, le conseil principal de Muvunyi a rencontré le Président du Tribunal
et lui a expliqué les difficultés auxquelles était confrontée l’équipe de la Défense pour
concilier les engagements personnels et professionnels avec le calendrier du Tribunal.

3. La Défense fait valoir qu’en raison du cyclone Rita qui a récemment frappé la
région métropolitaine de Houston, le conseil principal a dû être évacué, il s’est produit
des coupures d’électricité et de gaz, ainsi que «de graves problèmes de circulation» et
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house and property also sustained some wind damage that will require his personal
attention”.

4. Additionally, the Defence submits that since most of its witnesses “were on
holiday in Europe” during the months of July and August, Lead Counsel was not able
to interview them during that period. It also asserts that “Lead Counsel is the only
attorney representing” a certain juvenile defendant in the Texas criminal justice system
and that the said defendant “would suffer great harm should Lead Counsel not be able
to appear in his behalf” before a decision is rendered in that matter in December
2005.

5. The Defence also argues that Co-Counsel is currently
“attempting to obtain access to genocide case files and investigations from the

Belgium Prosecutor’s office”
and that some of the material, including the testimony of Muvunyi’s former supe-

rior Marcel Gatsinzi, could reveal the names of potential Defence witnesses and could
be exculpatory.

6. The Defence submits that whereas in the preliminary statement of Prosecution
Witness CCR it was alleged that the witness participated in one meeting that was also
attended by the Accused Muvunyi, on the date of the witness’s testimony the Defence
was notified of a change in the dates of the meetings and that there were two alleged
meetings instead of one. The Defence asserts that it was not given notice of any meetings
held in the Nyakizu commune in the Indictment; that this “last minute change” in
Witness CCR’s testimony has “materially affected” Muvunyi’s ability to defend
against these charges; and that the Defence “needs more time to locate and talk with
potential witnesses.”

7. The Defence also argues that a “former high level African government official”
has recently indicated his willingness to testify in favour of Muvunyi, but that this
potential witness “will only talk to Lead Counsel.” Therefore, asserts the Defence,
arrangements have to be made for Lead Counsel to talk to the witness “and arrange
for his valuable exculpating testimony.”

8. Finally, the Defence submits that Muvunyi’s Co-Counsel “does not have adequate
common law and trial experience” to represent the Accused in these proceedings in the
absence of Lead Counsel and that the Muvunyi Defence Team is not ready to proceed
on 14 November 2005.

Having deliberated,

9. The Chamber recalls Article 19 (1) of the Statute, which requires the Chamber
to ensure that the trial is “fair and expeditious”, as well as Article 20 (4) (c)
guaranteeing the right of the Accused to be tried “without undue delay”.

10. The Chamber recalls that prior to the end of the previous session in July 2005,
it had rejected a similar application for an adjournment brought by the same Defence
and had directed Muvunyi’s Lead Counsel to consult with the President of the Tri-
bunal. The Chamber also recalls that it was subsequent to that consultation that the
judicial calendar for the next session was established. The Chamber notes that on the
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«la maison et les biens du conseil principal ont subi des dommages qui exigent
qu’il s’en occupe personnellement» [traduction].

4. En outre, la Défense soutient que, comme la plupart de ses témoins «étaient en
vacance en Europe» [traduction] durant les mois de juillet et août, le conseil principal
n’a pas pu les interroger au cours de cette période. Elle affirme par ailleurs que «le
conseil principal est le seul avocat représentant» [traduction] un certain jeune pour-
suivi par la justice du Texas et que celui-ci «subirait un grave préjudice si le conseil
principal ne pouvait pas assurer sa défense» [traduction] avant qu’une décision ne soit
rendue en l’affaire en décembre 2005.

5. La Défense fait également observer que le coconseil tente actuellement «d’avoir
accès aux dossiers relatifs au génocide et aux dossiers d’instruction du ministère
public belge» [traduction] et que certains des documents, dont le témoignage de Mar-
cel Gatsinzi, ancien supérieur hiérarchique de Muvunyi, pourraient révéler les noms
de témoins à décharge potentiels et être de nature à disculper l’accusé.

6. La Défense fait remarquer que, selon la déclaration préliminaire du témoin à
charge CCR, celui-ci aurait participé à une réunion à laquelle l’accusé Muvunyi était
lui aussi présent, mais que le jour ou le témoin a déposé, la Défense a été notifiée
que les dates des réunions avaient changé et que ce n’est plus une réunion qui s’était
tenue, mais deux. Elle affirme n’avoir pas été informée par l’acte d’accusation de réu-
nions qui se seraient tenues dans la commune de Nyakizu; elle affirme que «ce chan-
gement de dernière minute» [traduction] dans la déposition du témoin CCR «a sen-
siblement affecté» [traduction] la capacité de Muvunyi à se défendre contre ces
accusations et qu’elle «a besoin de plus de temps pour localiser des témoins potentiels
et s’entretenir avec eux» [traduction].

7. La Défense fait valoir par ailleurs qu’ «ancien responsable de haut rang d’un
gouvernement africain» [traduction] a récemment manifesté sa volonté de témoigner
en faveur de Muvunyi, mais que ce témoin potentiel ne «s’adressera qu’au conseil
principal» [traduction]. En conséquence, elle affirme que des dispositions doivent être
prises afin que le conseil principal s’entretienne avec le témoin et «qu’il prépare ce
précieux témoignage à décharge» [traduction].

8. Enfin, la Défense soutient que le coconseil de Muvunyi «n’a pas l’expérience
voulue en matière de common law et de pratique judiciaire» [traduction] pour repré-
senter l’accusé en l’absence du conseil principal, et que l’équipe de défense de Muvu-
nyi n’est pas prête à poursuivre le 14 novembre 2005.

Après en avoir délibéré

9. La Chambre rappelle l’article 19 (1) du Statut, qui exige que la Chambre veille
à ce que le procès soit «équitable et rapide», et l’article 20 (4) (c) du Statut garan-
tissant le droit de l’accusé d’être jugé «sans retard excessif».

10. La Chambre rappelle qu’avant la fermeture de la session précédente en juillet
2005, elle avait rejeté une demande similaire d’ajournement formée par la même
Défense, et qu’elle avait ordonné au conseil principal de Muvunyi de consulter le Pré-
sident du Tribunal. La Chambre rappelle également que c’était à la suite de cette
consultation que le calendrier judiciaire de la session suivante a été établi. Elle relève
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last day of the previous session, it rendered an oral ruling requiring the Defence to
submit its Pre-Defence Brief and other elements of its case no later than one month
before the commencement of the next session, or by 14 October 2005, pursuant to
Rule 73 ter1.

11. The Chamber further recalls that in the Defence submission of 13 July 2005
requesting an extension of time to file its motion for a judgement of acquittal pursuant
to Rule 98 bis2 and that of 6 September 2005 asking for a “continuance of time” to
reply to the Prosecution’s response3, the Defence made a very clear undertaking that
the granting of an extension would not to delay the filing of its Pre-Defence Brief
or the start of the Defence case.

12. The Chamber is aware of the impact on the Houston area of Hurricane Rita,
but believes reasonable steps could have been taken to minimise the impact on the
Defence Team’s preparations. Moreover, the Chamber is not persuaded that it is in
the interests of justice to put the Tribunal’s schedule on hold in order to allow Lead
Counsel to resolve matters of a personal and private nature, particularly when it is
not clear how long such a process might take.

13. With respect to the Defence claim that it was unable to interview witnesses
because they were on vacation in Europe during the months of July and August, the
Chamber observes that adequate planning could have prevented such an outcome.

14. The Chamber notes that the Defence submissions regarding genocide case files
in the custody of Belgian judicial authorities and the potential testimony of a former
high level African government official are of no particular consequence to the Tri-
bunal’s scheduling as they are issues of internal organisation of the Defence. Fur-
thermore, the Chamber notes that Rule 73 ter (E) allows the Defence to move the
Chamber for reinstating the list of witnesses to be called after the start of the
Defence case.

15. Finally, the Chamber reminds the Defence that the Tribunal is not a common
law jurisdiction and that, pursuant to the Directive on the Assignment of Defence
Counsel, Lead Counsel and Co-Counsel are each required to have at least ten years’
relevant experience4 and each is deemed to be capable of representing the interests
of the Accused in the absence of the other5. Therefore, the Chamber finds it unac-

1 Transcripts of 20 July 2005.
2 The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-2000-55A-T, Muvunyi’s Motion for

Extension of Time to File Rule 98 bis Motion, 15 July 2005, para. 9.
3 The Prosecutor v. Tharcisse Muvunyi, Case N° ICTR-2000-55A-T, Tharcisse Muvunyi’s

Motion for Continuance of time to Respond to the Prosecutor’s Reply to Muvunyi’s Motion for
a Judgement of Acquittal Pursuant to Rule 98 bis, 6 September 2005, para. 5.

4 See Article 13 (i).
5 See in particular Article 20 (E) (i), which states as follows : If Counsel is not available, Co-

Counsel shall assume responsibility for carrying on the proceedings.
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qu’au dernier jour de la session précédente, elle a rendu une décision orale demandant
à la Défense de soumettre son mémoire préalable à la présentation des moyens à
décharge et d’autres éléments relatifs à sa cause un mois au moins avant l’ouverture
de la session suivante, ou le 14 octobre 2005 au plus tard, en application de l’article
73 ter du Règlement1.

11. La Chambre rappelle par ailleurs que dans les arguments invoqués par la
Défense le 13 juillet 2005 demandant un report de délais pour le dépôt de sa requête
en acquittement de l’accusé en vertu de l’article 98 bis2, et le 6 septembre 2005
demandant un «ajournement de l’instance» pour déposer une réplique à la réponse
du Procureur3, la Défense s’est engagée très fermement en indiquant que le report de
délais ne retarderait pas le dépôt de son mémoire préalable à la présentation des
moyens à décharge ou le début de la présentation des moyens à décharge.

12. La Chambre a bien conscience des dégâts provoqués par le cyclone Rita dans
la région de Houston, mais estime que des mesures raisonnables auraient pu être
prises pour en minimiser les répercussions sur les préparatifs de l’équipe de défense.
En outre, elle n’est pas convaincue qu’il soit de l’intérêt de la justice de mettre le
calendrier du Tribunal en attente afin de permettre au conseil principal de résoudre
des questions de nature personnelle et privée, d’autant qu’elle ne voit pas très bien
combien de temps cela pourrait prendre.

13. Se référant à la plainte de la Défense selon laquelle elle n’a pas pu interroger
des témoins du fait qu’ils étaient en vacances en Europe durant les mois de juillet
et août, la Chambre fait remarquer qu’une planification adéquate aurait pu empêcher
un tel contretemps.

14. La Chambre relève que les arguments de la Défense concernant les dossiers
relatifs au génocide entre les mains des autorités judiciaires belges et le témoignage
potentiel d’un ancien responsable de haut rang d’un gouvernement africain n’ont pas
d’importance particulière par rapport au calendrier du Tribunal puisqu’il s’agit de
questions relevant de l’organisation interne de la Défense. Par ailleurs, la Chambre
relève que l’article 73 ter (E) autorise la Défense à saisir la Chambre d’une requête
aux fins d’être autorisée à revenir à sa liste de témoins initiale après le début de la
présentation des moyens à décharge.

15. Enfin, la Chambre rappelle à la Défense que le Tribunal n’est pas une juridic-
tion de common law et que, conformément à la Directive relative à la commission
d’office de conseil de la défense, le conseil principal et le coconseil doivent justifier
d’une expérience pertinente d’au moins 10 ans4 et être chacun en mesure de repré-
senter les intérêts de l’accusé en l’absence de l’autre5. En conséquence, la Chambre

1 Compte rendu de l’audience du 20 juillet 2005.
2 Le Procureur c. Tharcisse Muvunyi, affaire n° ICTR-2000-55A-T, Muvunyi’s Motion for

Extension of Time to File Rule 98 bis Motion, 15 juillet 2005, para. 9.
3 Le Procureur c. Tharcisse Muvunyi, affaire n° ICTR-2000-55A-T, Tharcisse Muvunyi’s Motion

for Continuance of Time to Respond to the Prosecutor’s Reply to Muvunyi’s Motion for a Judge-
ment of Acquittal Pursuant to Rule 98 bis, 7 septembre 2005, para. 5.

4 Voir article 13 (i).
5 Voir en particulier l’article 20 (E) (i) qui dispose que : En cas d’indisponibilité du Conseil

principal, la responsabilité de la continuation de la procédure échait au co-conseil.
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ceptable that Co-Counsel would not be able to proceed with the defence of his client
in the absence of Lead Counsel.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER DENIES the Motion in its entirety;

REMINDS the Defence of its obligations pursuant to Rule 73 ter; and
ORDERS the Defence to commence the presentation of its case on 14 November

2005.

Arusha, 13 October 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence R. Arrey

***

Decision on Tharcisse Muvunyi’s Motion for Protection
of Defence witnesses

20 October 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka de Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Protection of witnesses and victims, In camera proceedings, Pro-
tection of personal identity, Criteria for granting protective measures, Relevance of
the testimony of individual witnesses, Appreciation of the fear of the witness, General
security situation, Equivalent measures previously granted to the Prosecution witnesses
– Respective obligations of the Prosecutor and the Defence, Disclosure obligation of
the Prosecutor, Office of the Prosecutor as undivided unit – Motion partially granted

International Instruments cited :

Rules of Procedure and Evidence, rules 54, 68, 68 (A), 69, 69 (C), 73, 75, 75 (B)
and 75 (F); Statute, art. 21

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora, Decision on the
Extremely Urgent Request Made by the Defence for Protection Measures for M. Ber-
nard Ntuyahaga, 13 September 1999 (ICTR-96-7); Trial Chamber, The Prosecutor v.
Tharcisse Muvunyi et al., Decision on the Prosecutor’s Motion for Orders for Pro-
tective Measures for Victims and Witnesses to Crimes Alleged in the Indictment,
25 April 2001 (ICTR-2000-55); Trial Chamber, The Prosecutor v. Théoneste Bagosora
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juge inacceptable que le coconseil ne soit pas en mesure d’assurer la défense de son
client en l’absence du conseil principal.

PAR CES MOTIFS,
LA CHAMBRE DE PREMIERE INSTANCE REJETTE la requête dans son

intégralité;
RAPPELLE à la Défense ses obligations en vertu de l’article 73 ter du Règlement;
ORDONNE à la Défense de commencer la présentation de ses moyens le

14 novembre 2005.

Arusha, le 13 octobre 2005.

[Signé] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

Décision relative à la requête de Tharcisse Muvunyi
en protection de témoins

20 octobre 2005 (ICTR-2000-55A-T)

(Original : Anglais)

Chambre de première instance II

Juges : Asoka De Silva, Président de Chambre; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Protection des témoins et des victimes, Audiences à huis clos, Pro-
tection de l’identité des victimes, Critères pour l’octroi de la protection, Pertinence de la
déposition du témoin, Appréciation de la crainte des témoins, Situation générale d’insécu-
rité, Mesures équivalentes préalablement accordées aux témoins à charge – Obligations res-
pectives du Procureur et de la Défense, Obligation de communication du Procureur, Bureau
du Procureur en tant qu’entité formant un tout indivisible – Requête partiellement acceptée

Instruments internationaux cités :

Règlement de Procédure et de preuve, art. 54, 68, 68 (A), 69, 69 (C), 73, 75, 75 (B)
et 75 (F); Statut, art. 21

Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. Théoneste Bagosora, Déci-
sion relative à la requite en extreme urgence, introduite par la défense aux fins de
mesure de protection en faveur de Bernard Ntuyahaga, 13 septembre 1999 (ICTR-96-
7); Chambre de première instance, Le Procureur c. Tharcisse Muvunyi et al., Decision
on the Prosecutor’s Motion for Orders for Protective Measures for Victims and Wit-
nesses to Crimes Alleged in the Indictment, 25 avril 2001 (ICTR-2000-55); Chambre
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et al., Decision on Defence Motion for Reconsideration of the Trial Chamber’s Deci-
sion and Scheduling Order of 5 December 2001 (TC), 18 July 2003 (ICTR-98-41);
Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Modification
of Special Protective Measures for Witness BY, 15 March 2004 (ICTR-98-41); Trial
Chamber, The Prosecutor v. Mikaeli Muhimana, Decision on Defence Motion for Pro-
tective Measures for Defence Witnesses, 6 July 2004 (ICTR-95-1B); Trial Chamber,
The Prosecutor v. Aloys Simba, Decision on Defence Request for Protection of Wit-
nesses, 25 August 2004 (ICTR-2001-76); Trial Chamber, The Prosecutor v. Théoneste
Bagosora et al., Decision on Interlocutory Appeals of Decision on Witness Protection
Orders, 6 October 2005 (ICTR-98-41)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of “Tharcisse Muvunyi’s Motion for Protection of Defence Wit-

nesses” filed on 30 September 2005 (the “Motion”);

HAVING RECEIVED the “Prosecutor’s Response to Tharcisse Muvunyi’s Defence
Motion for Protective Measures” filed on 7 October 2005 (the “Response”);

CONSIDERING the Statute of the Tribunal (the “Statute”), in particular Article 21,
and the Rules of Procedure and Evidence (the “Rules”), specifically Rules 68, 69 and
75;

NOW DECIDES the Motion pursuant to Rule 73 of the Rules on the basis of writ-
ten submissions of the Parties.

Submissions of the parties

The Defence

1. Pursuant to Rules 69 and 75 of the Rules, the Defence seeks protective measures
for the witnesses it intends to call similar to those granted to Prosecution witnesses
by the Trial Chamber in its decision of 25 April 20016.

2. The Defence submits that its witnesses, potential witnesses and members of their
families are subject to the danger of retaliation, intimidation, or other harm if they
testify before this Tribunal and that protection is necessary not only for residents of
Rwanda and other African States, but also for witnesses residing in other continents.
The Defence adds that while witnesses residing far away from Rwanda and its neigh-

6 The Prosecutor v. Muvunyi et al., Case n° ICTR-2000-55-I, Decision on the Prosecutor’s
Motion for Orders for Protective Measures for Victims and Witnesses to Crimes Alleged in the
Indictment, 25 April 2001.
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de première instance, Le Procureur c. Théoneste Bagosora et consorts, Decision on
Defence Motion for Reconsideration of the Trial Chamber’s Decision and Scheduling
Order of 5 December 2001, 18 juillet 2003 (ICTR-98-41); Chambre de première ins-
tance, Le Procureur c. Théoneste Bagosora et consorts, Décision relative à la requête
de Ntabakuze aux fins de protection de témoins (Chambre de première instance), 15
mars 2004 (ICTR-98-41); Chambre de première instance, Le Procureur c. Mikaeli
Muhimana, Décision relative à la requête de la Défense en prescription de mesures
de protection des témoins à décharge, 6 juillet 2004 (ICTR-95-1B); Chambre de pre-
mière instance, Le Procureur c. Aloys Simba, Decision on Defence Request for Pro-
tection of Witnesses, 25 août 2004 (ICTR-2001-76); Chambre de première instance,
Le Procureur c. Théoneste Bagosora et consorts, Decision on Interlocutory Appeals
of Decision on Witness Protection Orders, 6 octobre 2005 (ICTR-98-41)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIEGEANT en la Chambre de première instance II, composée des juges Asoka de

Silva, Président de Chambre, Flavia Lattanzi et Florence Rita Arrey (la «Chambre»),
SAISI de la requête de la Défense en protection de témoins à décharge intitulée

Tharcisse Muvunyi’s Motion for Protection of Defence Witnesses, déposée le 30 sep-
tembre 2005 (la «Requête»),

AYANT RECU la réponse du Procureur intitulée Prosecutor’s Response to Thar-
cisse Muvunyi’s Defence Motion for Protective Measures, déposée le 7 octobre 2005
(la «Reponse»),

VU le Statut du Tribunal (le «Statut»), en particulier son article 21, ainsi que le
Règlement de procédure et de preuve (le «Règlement»), en particulier ses articles 68,
69 et 75,

STATUE sur la requête conformément à l’article 73 du Règlement, sur la base des
conclusions écrites des parties.

Arguments des parties

La défense

1. En vertu des articles 69 et 75 du Règlement, la Défense sollicite pour les
témoins qu’elle entend citer des mesures de protection similaires à celles accordées
aux témoins à charge par la Chambre de première instance dans sa décision du
25 avril 20016.

2. La Défense soutient que ses témoins à décharge, les témoins à décharge poten-
tiels et les membres de leur famille courent un risque de représailles, d’intimidation
ou d’autres dangers s’ils déposent devant le Tribunal, et qu’une protection s’avère
nécessaire, non seulement pour les témoins qui résident au Rwanda et dans d’autres
pays africains, mais également pour ceux résidant dans d’autres continents. La

6 Le Procureur c. Muvunyi et consorts, affaire n° ICTR-2000-55-1, Decision on the Prosecu-
tor’s Motion for Orders for Protective Measures for Victims and Witnesses to Crimes Alleged
in the Indictment, rendue le 25 avril 2001.
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bouring States may be relatively immune from direct intimidation and/or danger, many
if not all, will have friends and relatives still residing in Rwanda. The Defence sub-
mits that the security situation in Rwanda today is comparable to that prevailing when
the Prosecution made its application in 2001. In support of its submission on the secu-
rity situation, the Defence attaches an affidavit from a Defence investigator7. The
Defence also recalls the testimony of Prosecution Witness NN relating to concerns
for his security.

3. The Defence further alleges that the Prosecution sought and was granted broad
witness protection measures in the instant case, including the use of closed video-link
facilities to allow witnesses to testify. The Defence also asserts that the relief sought
in this motion is reasonable in that it is exactly the relief sought by the Prosecution
and granted by the Trial Chamber in 2001. The Defence therefore seeks :

a) An order requiring that the names, addresses, whereabouts of, and other identifying
information concerning all victims and potential Defence witnesses be sealed by
the Registry and not included in any public record of the Tribunal.

b) An order that the names, addresses, whereabouts of, and other identifying infor-
mation concerning all witnesses and potential Defence witnesses be communicated
only to the Witness and Victims Support Section personnel by the Registry in
accordance with the established procedures and only in order to implement protec-
tion measures for these witnesses.

c) An order requiring that any names, addresses, whereabouts, and any other identifying
information concerning such victims and potential Defence witnesses contained in
existing public records of the Tribunal be expunged from those documents.

d) An order prohibiting disclosure to the public or the media, of the names, addresses,
whereabouts, or any other identifying data in the supporting material or any other
information on file with the Registry, or any other information which would reveal
the identity of such victims and potential Defence witnesses, and this order shall
remain in effect after the termination of the trial.

e) An order prohibiting the Prosecution and its agents from sharing, discussing or
revealing, directly or indirectly, any document or any information contained in any
document, or any information which could reveal or lead to the identification of
any individuals who are Defence witnesses or potential Defence witness, to any
person or entity other than assigned members of the prosecution team or other per-
sons working on the immediate prosecution team. Such persons shall be designated
to the Registry by the Prosecution.

f) An order requiring the Prosecution to provide the Trial Chamber and the Defence
a designation of all persons working on the immediate prosecution team who will,
pursuant to paragraphs (a) through (d) above, have access to any information

7 Affidavit in Support of the Defence’s Motion for Order for Protective Measures for Defence
Witnesses attached to Tharcisse Muvunyi’s Motion for Protection of Defence Witnesses, filed on
30 September 2005.
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Défense ajoute que même si les témoins qui résident loin du Rwanda et des pays voi-
sins sont relativement à l’abri des intimidations et/ou des risques directs, beaucoup,
sinon la plupart d’entre eux, ont encore des amis et des parents au Rwanda. La
Défense fait valoir qu’en matière de sécurité la situation actuelle au Rwanda est com-
parable à celle qui y prévalait quand le Procureur a déposé sa requête en 2001. A
l’appui de ses arguments concernant l’insécurité, la Défense joint une déclaration sous
serment faite par un enquêteur de la Défense7. La Défense rappelle également la
déposition du témoin à charge NN qui se disait inquiet pour sa sécurité.

3. La Défense fait valoir aussi que le Procureur a demandé et obtenu d’amples
mesures de protection des témoins dans la présente affaire, y compris l’autorisation
de faire déposer les témoins par vidéoconférence. Elle affirme en outre que les
mesures qu’elle sollicite dans sa requête sont raisonnables et identiques à celles sol-
licitées par le Procureur et accordées par la Chambre de première instance en 2001.
La Défense prie la Chambre de rendre une ordonnance :
a) Prescrivant que les nom, adresse, coordonnées et toutes autres indications permet-

tant d’identifier l’ensemble des victimes et des témoins à décharge potentiels soient
gardes sous scelles au Greffe et ne figurent dans aucun dossier public du Tribunal;

b) Prescrivant que les nom, adresse, coordonnées et toutes autres indications permet-
tant d’identifier l’ensemble des témoins à décharge et des témoins à décharge
potentiels ne soient communiqués par le Greffe qu’au seul personnel de la Section
d’aide aux victimes et aux témoins, conformément à la procédure établie, et aux
seules fins de la mise en œuvre des mesures de protection ordonnées en faveur de
ces personnes;

c) Prescrivant la suppression des nom, adresse, coordonnées et de toutes autres indi-
cations permettant d’identifier les victimes et les témoins à décharge potentiels des
archives publiques du Tribunal, si ces informations y figurent;

d) Interdisant, y compris après la fin du procès, la divulgation au public et aux
médias, des nom, adresse, coordonnées des victimes et des témoins à décharge
potentiels, et de toute autre indication fournie par les pièces justificatives et per-
mettant d’identifier l’une quelconque de ces personnes, ou de toute autre informa-
tion figurant dans les dossiers déposés au Greffe, ou de toute autre indication sus-
ceptible de révéler leur identité;

e) Interdisant au Procureur et à ses collaborateurs de communiquer, d’en évoquer ou
de révéler à toute personne autre que les membres statutaires de l’équipe des pour-
suites ou d’autres collaborateurs immédiats de cette équipe dont les noms sont
communiqués au Greffe par le Procureur, directement ou indirectement, tout docu-
ment, toute information contenue dans tout document ou toute autre indication sus-
ceptible de révéler l’identité ou de contribuer à révéler l’identité de toute victime
ou de tout témoin à décharge potentiel;

f) Prescrivant au Procureur, d’une part, de communiquer à la Chambre et à la Défense
les noms de tous ses collaborateurs immédiats qui auront accès, conformément aux
paragraphes a) à d) ci-dessus, aux informations visées auxdits paragraphes a) à d)

7 Déclaration sous serment intitulée Affidavit in Support of the Defence’s Motion for Order for
Protective Measures for Defence Witnesses annexée à la requête de la Défense intitulte Tharcisse
Muvunyi’s Motion for Protection of Defence Witnesses, déposée le 30 septembre 2005.
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referred to in paragraphs (a) through (d) above, and requiring the Prosecution to
advise the Chamber and the Defence in writing of any changes in the composition
of this team and requiring the Prosecution to ensure that any member departing
the Prosecution team has remitted all documents and other tangible information in
any form including electronic form that could lead to the identification of victims
and potential Defence witnesses.

g) An order prohibiting the photographing, audio and/or video recording, or making
of sketches of any Defence witness at any time or place without leave of the Trial
Chamber and the Parties.

h) An order prohibiting the disclosure to the Prosecution of the names, addresses,
whereabouts of and other identifying data which would reveal the identities of vic-
tims or potential Defence witnesses, any information in the supporting material on
file with the Registry, until such time as the Trial Chamber is assured that the wit-
nesses have been afforded an adequate mechanism for protection and allowing the
Defence to disclose any materials provided to the Prosecution sooner than twenty-
one (21) days before the victim or witness is to testify at trial unless the Trial
Chamber decides otherwise pursuant to Rule 69 (A) of the Rules. In no case will
the defence be required to provide more information related to the identity of the
witness than is required by the Trial Chamber’s previous decisions in this case.
This information includes only the following :

i) Full names (Family name, first and nicknames and pseudonyms)
ii) Date of birth
iii) Religion
iv) Ethnic group
v) Occupation
vi) Address in April 1994

i) An order that the Prosecution shall make a written request, on reasonable notice
to the Defence, to the Trial Chamber or a Judge thereof, to contact any protected
victim or potential Defence witness or any relative of such person. At the direction
of the Trial Chamber or a Judge thereof, and with the consent of such a protected
witness or his or her guardian, the Defence shall undertake the necessary arrange-
ments to facilitate such contact; and

j) An order requiring that the Defence designate a pseudonym for each Defence wit-
ness, which will be used whenever referring to such witness in Tribunal proceedings,
communications and discussions between the Parties to the trial, and the public
until such time that the Trial Chamber decide otherwise.

The Prosecution

4. The Prosecution objects only to paragraphs (e) and (f) of the Defence Motion
as these measures, if granted, would cause serious prejudice and legal harm for the
Prosecution since they unnecessarily and unduly restrict the dissemination of infor-
mation concerning the identity of Defence witnesses, within the Office of the
Prosecutor (OTP). The Prosecution relies on the Appeals Chamber decision rendered
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et, d’autre part, d’aviser la Chambre et la Défense par écrit de tout changement
dans la composition de l’équipe de poursuite, tout en veillant à ce que tout colla-
borateur immédiat appelé à quitter ladite équipe restitue tous documents et toutes
informations sur tout support matériel, électronique y compris, susceptibles de
contribuer à l’identification des victimes et des témoins à décharge potentiels;

g) Interdisant toute photographie, tout enregistrement sonore et/ou vidéo ou tout cro-
quis de tout témoin à décharge, en quelque moment ou quelque lieu que ce soit,
sans l’autorisation préalable de la Chambre et des parties;

h) Interdisant d’une part la communication au Procureur, tant que la Chambre ne sera
pas assurée que les victimes et témoins à décharge potentiels jouissent de mesures
de protection suffisantes, des nom, adresse, coordonnées et de toutes autres indi-
cations susceptibles de révéler l’identité de ces personnes, de même que la com-
munication de tous autres renseignements figurant dans les pièces justificatives
déposées au Greffe, et autorisant d’autre part la Défense à ne communiquer au Pro-
cureur aucune information relative à l’identité des victimes et des témoins à
décharge potentiels plus de vingt-et-un (21) jours avant la comparution de ces per-
sonnes, à moins que la Chambre n’en décide autrement conformément à l’article
69 (A) du Règlement. La Défense n’est nullement tenue de fournir plus d’infor-
mations relatives à l’identité des témoins que celles prescrites dans les décisions
rendues antérieurement à cet égard par la Chambre en la présente instance. Ces
informations sont limitativement les suivantes :
i) Noms (nom, prénoms, surnoms et pseudonymes);
ii) Date de naissance;
iii) Religion;
iv) Origine ethnique;
v) Profession;
vi) Adresse en avril 1994;

i) Prescrivant au Procureur, lorsqu’il souhaite contacter une victime protège, un
témoin à décharge potentiel ou tout membre de la famille de ces personnes, de le
demander par écrit dans un délai raisonnable à la Défense, à la Chambre ou à l’un
de ses juges. Sur instructions de la Chambre de première instance ou de l’un de
ses juges, la Défense prendra les mesures nécessaires pour faciliter la rencontre du
Procureur avec ces personnes protégées ou leurs tuteurs, s’ils y consentent;

j) Prescrivant à la Défense d’attribuer à chaque témoin à décharge un pseudonyme à
utiliser chaque fois qu’il sera fait référence audit témoin dans les débats, les com-
munications et les discussions entre les parties au procès, et en public, tant que la
Chambre de première instance n’en aura pas décidé autrement.

Le Procureur

4. Le Procureur s’oppose uniquement aux mesures énoncées aux points e) et f) de
la requête de la Défense au motif qu’elles causeraient un préjudice grave au Procureur
et porteraient atteinte à ses droits en limitant inutilement et indûment la communica-
tion des informations relatives à l’identité des témoins à décharge au sein du Bureau
de Procureur. Il s’appuie à cet égard sur la décision rendue par la Chambre d’appel
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on 6 October 2005 in Bagosora et al.8 and particularly in its paragraphs 40 through
47, where the Appeals Chamber dismissed restrictive protective measures similar to
those requested by the Defence in its motion. The Prosecution argues that nowhere
in the Statute or the Rules is it stated that the Prosecution’s obligations may be lim-
ited to specific teams within the OTP.

5. The Prosecution submits that restricting the dissemination of information per-
taining to the identity of Defence protected witnesses to the Prosecution team han-
dling this particular case, and preventing its disclosure by that team to other persons
within the OTP, raises issues that would significantly affect the fair and expeditious
conduct of the proceedings, and is contrary to the interests of justice. The Prose-
cution alleges that this restriction is contrary to Rule 68. The Prosecution also alleges
that the restriction sought by the Defence is not compatible with Rule 75 and
especially its paragraph (F). The Prosecution then submits that the restriction is
incompatible with the definition of the functions of the Prosecution, as provided by
the Statute and the Rules, since it would prevent the Prosecution team from sharing
information pertaining to the identity and evidence of Defence protected witnesses
that would have a bearing on other investigations and prosecutions being conducted
by the Prosecution. According to the Prosecution, this restriction would also inter-
fere with the ability of the Prosecution team to discharge its mandate in an effective
way. Finally, the Prosecution submits that its staff should have the ability to share
information for legitimate forensic purposes, always, of course, within the confines
of the need to protect confidential or sensitive information pertaining to the identity
of witnesses.

6. The Prosecution submits that the OTP is a separate and independent organ of
the Tribunal, with the responsibility to investigate and prosecute and as such, the
members of a Prosecution team handling a particular case are the Prosecutor’s agents,
and constitute an integral component of the Prosecutor, as an organ of the Tribunal.
Also, the Prosecution team assigned to a particular case by the Prosecutor cannot be
treated as a separate and distinct entity within his office that is unable to share infor-
mation with him and with his other agents as cases before the Tribunal are closely
inter-related. These measures, if granted, would impair the ability of the team to
cross-examine witnesses effectively on all matters that the trial Chamber should
legitimately consider in determining what weight, if any, to accord to the testimony
of Defence witnesses.

7. The Prosecution acknowledges that the Defence has a legitimate concern to
ensure the protection of the Defence witnesses and the need to ensure a fair trial
for the Accused person. However, the Prosecution considers that protective measures
need not be necessarily identical between the Defence and Prosecution witnesses in
order to provide equal protection. The Prosecution lists the differences between the
Prosecution and the Defence such as the burden of proof that the Prosecution bears ;
the duty to investigate ; the fact that the Defence does not have an obligation to
disclose its case with the exception of the Pre-Defence Brief ; and the fact that the

8 The Prosecutor v. Bagosora et al., ICTR-98-41-A, Decision on Interlocutory Appeals of Deci-
sion on Witness Protection Orders, 6 October 2005.
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le 6 octobre 2005 en l’affaire Bagosora et consorts8, en particulier ses paragraphes
40 à 47, ou la Chambre d’appel a rejeté des mesures de protection restrictives simi-
laires à celles sollicitées dans la requête de la Défense. Il fait valoir qu’il n’est dit
nulle part dans le Statut ou le Règlement que les obligations du Procureur peuvent
être limitées à des équipes spécifiques au sein du Bureau du Procureur.

5. Selon le Procureur, le fait de limiter à l’équipe des poursuites chargée de l’affaire
la communication des informations relatives à l’identité des témoins à décharge pro-
tégés, et d’en empêcher la communication par cette équipe à d’autres membres du
Bureau du Procureur touche des questions susceptibles de compromettre sensiblement
l’équité et la rapidité du procès et est contraire à l’intérêt de la justice. Le Procureur
soutient que cette restriction est contraire à l’article 68 du Règlement. Il affirme en
outre que la restriction que demande la Défense est incompatible avec l’article 75 du
Règlement, en particulier son paragraphe (F). Il ajoute que cette restriction est incom-
patible avec les attributions du Procureur telles qu’elles sont définies par le Statut et
le Règlement, puisqu’elle empêcherait l’équipe des poursuites de partager avec
d’autres équipes de poursuite les informations relatives à l’identité et aux dépositions
des témoins à décharge protégés qui pourraient influer sur d’autres enquêtes et pour-
suites menées par le Procureur. Pour le Procureur, cette restriction limiterait également
la capacité de l’équipe du Procureur à s’acquitter efficacement de son mandat. Enfin,
le Procureur estime que ses collaborateurs devraient pouvoir partager les informations
dont ils disposent à des fins d’enquêtes judiciaires légitimes, tout en tenant compte,
bien évidemment, de la nécessité de protéger les informations confidentielles et sen-
sibles relatives à l’identité des témoins.

6. Le Procureur fait valoir que le Bureau du Procureur est un organe distinct et
indépendant du Tribunal, chargé de l’instruction des dossiers et de l’exercice de pour-
suites et qu’à ce titre les membres de l’équipe du Bureau du Procureur chargée d’une
affaire donnée sont des collaborateurs du Procureur et font partie intégrante du Bureau
du Procureur en tant qu’organe du Tribunal. De même, une équipe du Bureau du Pro-
cureur chargée d’une affaire donnée par le Procureur ne peut pas être traitée comme
une entité séparée et distincte installée au sein du Bureau du Procureur mais qui ne
peut partager les informations qu’elle détient avec le Procureur et les autres collabo-
rateurs de celui-ci, attendu que les affaires en instance devant le Tribunal sont étroi-
tement liées. Si elles étaient accordées, ces mesures pourraient nuire à la capacité de
l’équipe à contre-interroger efficacement les témoins sur toutes les questions que la
Chambre de première instance devrait légitimement prendre en considération pour
déterminer le poids éventuel à accorder aux dépositions des témoins à décharge.

7. Le Procureur reconnait que la Défense peut être en proie à des inquiétudes légi-
times relativement à la protection des témoins à décharge et à la nécessite de garantir
un procès équitable à l’accusé. Toutefois, le souci d’assurer aux uns et aux autres une
protection égale n’exige pas, selon lui, que les mesures de protection accordées aux
témoins à charge soient identiques à celles accordées aux témoins à décharge. Pour
lui, le Procureur se distingue de la Défense en ce que le fardeau de la preuve et le
devoir d’enquêter sur les infractions reposent sur le Procureur, que la Défense n’est
pas tenue de communiquer sa thèse autrement qu’en déposant un mémoire préalable

8 Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-41-A, Decision on Interlocutory
Appeals of Decision on Witness Protection Orders, rendue le 6 octobre 2005.
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Prosecutor and its agents are ministers of justice assisting in the administration of
Justice. The Prosecution adds that the Defence and the OTP are structured differ-
ently and that the dissemination of information concerning a protected Defence wit-
ness could go beyond the bounds of the particular Prosecution team handling the
case of the specific accused, but within the parameters of a witness protection order,
without violating the interests of justice, or unfairly compromising the ability of the
accused to get a fair trial. The Prosecution also asserts that the OTP, as an organ
of the Tribunal, is under the obligation to protect the identity of both Prosecution
and Defence witnesses.

Deliberations

8. The Chamber recalls Article 21 of the Statute, which provides for the protection
of victims and witnesses. Such protective measures may include the conduct of in
camera proceedings and the protection of personal identity. The Chamber also recalls
Rule 54 of the Rules, which gives it the power to make orders necessary for the con-
duct of a trial. Rule 69 provides that either Party may apply to the Chamber to order
non-disclosure of the identity of witnesses who may be in danger or at risk. Rule 75
enables the Chamber to order measures appropriate for the privacy or security of
witnesses.

9. The Chamber notes the Decision rendered in the Bagosora case where the Trial
Chamber laid down the following criteria for granting protective measures to witnesses
under Rule 75 :

Firstly, the testimony of the witness must be relevant and important to the par-
ty’s case. Secondly, there must be a real fear for the safety of the witness and
an objective basis underscoring the fear. Thirdly, any measure taken should be
strictly necessary. If a less restrictive measure can secure the required protection,
that measure should be applied9.

10. Since the Motion requests blanket protection for all potential Defence wit-
nesses, the Chamber is not in a position to evaluate the relevance of the testimony
of individual witnesses. However, the Chamber will evaluate the fear for the safety
of witnesses in light of the general security situation both within and outside Rwan-
da and decide which measures are necessary to secure the desired level of protec-
tion. The Chamber understands the fear that potential witnesses and their relatives
may hold in relation to the effects of testifying before the Tribunal without protec-
tive measures10. Based on the affidavit provided by the Defence as well as the

9 The Prosecutor v. Bagosora, Case n° ICTR-96-7-I, Decision on the Extremely Urgent Request
Made by the Defence for the Protection Measures for Mr. Bernard Ntuyahaga (TC), 13 September
1999, para. 28.

10 The Prosecutor v. Bagosora, Case n° ICTR-98-41-T, Decision on Defence Motion for recon-
sideration of the Trial Chamber’s Decision and Scheduling Order of 5 December 2001 (TC), 18
July 2003.

2090719_Rwanda 2005.book  Page 2706  Wednesday, May 25, 2011  1:15 PM



ICTR-2000-55A 2707

à la présentation des moyens à décharge et que le Procureur et ses collaborateurs
concourent à l’administration de la justice. Le Procureur ajoute que la Défense et le
Bureau du Procureur ont des structures différentes et que l’accès aux informations
relatives à un témoin à décharge protégé peut s’étendre au-delà de l’équipe du Bureau
du Procureur chargée d’une affaire donnée, dans le respect des prescriptions d’une
ordonnance en mesures de protection de témoins et sans violer l’intérêt de la justice
ou porter indument atteinte au droit de l’accusé à un procès équitable. Le Procureur
affirme également que le Bureau du Procureur, en tant qu’organe du Tribunal, est tenu
de protéger l’identité de tous les témoins, tant à charge qu’à décharge.

Déliberations

8. La Chambre rappelle l’article 21 du Statut qui régit la protection des victimes et
des témoins. Les mesures de protection peuvent comprendre la tenue d’audiences à
huis clos et la protection de l’identité des victimes. La Chambre rappelle aussi l’article
54 du Règlement qui l’habilite à rendre les ordonnances nécessaires aux fins de la
conduite du procès. L’article 69 du Règlement dispose que chacune des deux parties
peut demander à la Chambre de première instance d’ordonner la non-divulgation de
l’identité de témoins pour empêcher qu’ils ne courent un danger ou des risques.
L’article 75 du Règlement habilite la Chambre à ordonner des mesures appropriées
pour protéger la vie privée et la sécurité des témoins.

9. La Chambre prend acte de la décision rendue en l’affaire Bagosora dans laquelle
la Chambre de première instance a dégagé les critères suivants relatifs à l’octroi de
mesures de protection aux témoins en vertu de l’article 75 du Règlement :

«Premièrement, le témoignage doit être pertinent et prêter à conséquence dans
la cause de l’accusé. Deuxièmement, il doit y avoir de solides raisons de craindre
que la sécurité du témoin ne soit menacée et la crainte éprouvée doit reposer
sur des bases objectives. Troisièmement, les mesures de protection ne doivent
être accordées que dans la mesure où elles sont strictement nécessaires, étant
entendu que lorsque deux mesures différentes permettent de garantir la protection
recherchée, c’est la moins restrictive des deux qui doit être retenue»9 .

10. La requête sollicite des mesures de protection collectives pour l’ensemble des
témoins à décharge potentiels, mais la Chambre n’est pas en mesure d’apprécier la
pertinence de la déposition de chacun des témoins. Toutefois, elle appréciera la crainte
de la Défense pour la sécurité des témoins à la lumière de la situation générale d’insé-
curité, tant à l’intérieur qu’à l’extérieur du Rwanda, avant de décider des mesures
propres à garantir le niveau de protection approprié. Elle comprend les craintes qu’ins-
pirerait aux témoins potentiels et aux membres de leur famille l’idée de déposer
devant le Tribunal en l’absence de toute mesure de protection10. Se fondant sur la

9 Le Procureur c. Bagosora, affaire n° ICTR-96-74, Décision de la Chambre de première
instance relative à la requête en extrême urgence introduite par la Défense aux fins de mesures
de protection en faveur de Bernard Ntuyahaga, rendue le 13 septembre 1999, par. 28.

10 Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-41-T, Décision de la Chambre de
première instance intitulée Decision on Defence Motion for reconsideration of the Trial Cham-
ber’s Decision and Scheduling Order of 5 December 2001, rendue le 18 juillet 2003.
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documents referred to in the Motion, the Chamber is satisfied that some of the wit-
nesses who come to testify before the Tribunal face serious danger to their lives
or person. The Chamber notes that there have been frequent violent incidents per-
petrated against potential witnesses in Rwanda and that the security situation in that
State remains dangerous for potential witnesses. The Chamber also recalls that the
Prosecution was granted similar measures to those sought by the Defence in its
Motion upon request.

11. Pursuant to Rule 75 (B) of the Rules, the Trial Chamber is empowered to
order the measures as requested by the Defence. As regards measures (a), (b), (c),
(d), (g), (h), (i), and (j), the Chamber notes that they are either generally accepted
by the Tribunal in order to safeguard the privacy and security of victims and wit-
nesses or specifically envisioned in the Rules. Moreover, the Chamber is of the
view that there is sufficient showing of real fear for the safety of potential witnesses
were their identity to be disclosed. Consequently the Chamber grants measures (a),
(b), (c), (d), (g), (i), and (j). Concerning measure (h), the Chamber recalls its oral
order of 20 July 2005 where it indicated that the Defence shall provide the
Prosecution no later than 21 days prior to the day the witness is scheduled to testify
the unredacted statements and all the identifying information concerning its wit-
nesses, so as to allow the Prosecution adequate time to prepare its case, pursuant
to Rule 69 (C) of the Rules11.

12. Concerning measures (e) and (f), the Chamber considers that, to the extent pos-
sible, Defence witnesses should be granted the same protective measures as those pro-
vided for Prosecution witnesses. Granting similar measures is in the interest of the
fairness of the trial12. However, the role and obligations of the Prosecution and that
of the Defence differ in a number of ways. The Chamber recalls Rule 75 (F) of the
Rules which provides that once protective measures have been ordered with regards
to a victim or a witness in any proceedings before the Tribunal, such measures shall
not prevent the Prosecution from discharging any disclosure obligation under the
Rules in other proceedings, provided that the Prosecution notifies the Defence team
to whom the disclosure is being made of the nature of the protective measure ordered
in the first proceedings. Furthermore, according to Rule 68 (A), the Prosecutor shall,
as soon as practicable, disclose any exculpatory material to the Defence. Consequently
the Chamber is of the view that the measures requested by the Defence in paragraphs
(e) and (f), if granted, could affect the Prosecutor’s obligations under Rule 68 and
could run counter to Rule 75 (F). This conclusion is further substantiated by the
Appeals Chamber’s Decision rendered on 6 October 2005 in Bagosora et al.13 in
which the Appeals Chamber ruled that article 68 (A) should be interpreted in such a
way as to impose a disclosure obligation on the Prosecutor as representing the entire

11 See Transcripts, 20 July 2005, p. 53.
12 The Prosecutor v. Bagosora et al., Case n° ICTR-98-41-T, Decision on Ntabakuze Motion

for Protection of Witnesses, 15 March 2004, para. 4.
13 The Prosecutor v. Bagosora et al., ICTR-98-41-T, Decision on Interlocutory Appeals of

Decision on Witness Protection Orders, 6 October 2005.
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déclaration sous serment présentée par la Défense et les documents mentionnés dans
la requête, la Chambre est convaincue que certains des témoins qui viennent déposer
devant le Tribunal exposent leur vie ou leur personne à de graves dangers. La
Chambre note que des actes de violence ont souvent été perpétrés contre des témoins
potentiels au Rwanda et que l’insécurité qui y règne constitue un danger pour les
témoins potentiels. Elle note par ailleurs que le Procureur a demandé et obtenu des
mesures similaires à celles que la Défense sollicite.

11. Conformément à l’article 75 (B) du Règlement, la Chambre de première instance
est habilité à ordonner les mesures demandées par la Défense. S’agissant des mesures
sollicitées aux points a), b), c), d), g), h), i) et j), la Chambre note qu’elles sont soit
généralement admises par le Tribunal en vue de protéger la vie privée et la sécurité
de victimes ou de témoins, soit expressément visées par le Règlement. En outre, elle
est d’avis que la Défense a établi qu’il y avait véritablement lieu de craindre pour
la sécurité des témoins potentiels dont l’identité ne serait pas protégée. Par consé-
quent, la Chambre prescrit les mesures sollicitées aux points a), b), c), d), g), i) et
j). En ce qui concerne la mesure sollicitée au point h), elle rappelle sa décision orale
du 20 juillet 2005 dans laquelle elle indiquait que la Défense mettrait à la disposition
du Procureur, au plus tard 21 jours avant la date fixée pour la comparution du témoin,
les déclarations non caviardées et l’ensemble des renseignements permettant d’identi-
fier les témoins à décharge, afin de ménager au Procureur le temps nécessaire à sa
préparation, conformément l’article 69 (C) du Règlement11.

12. S’agissant des mesures sollicitées aux points e) et f), la Chambre considère que
les témoins à décharge doivent, dans la mesure du possible, bénéficier des mêmes
mesures de protection que celles dont jouissent les témoins à charge. L’octroi de
mesures similaires aux deux groupes sert l’équité du procès12. Toutefois, les attribu-
tions et les obligations du Procureur et de la Défense sont différentes à maints égards.
La Chambre rappelle l’article 75 (F) du Règlement qui dispose qu’une fois que des
mesures de protection sont ordonnées en faveur d’une victime ou d’un témoin dans
le cadre d’une affaire portée devant le Tribunal, ces mesures n’empêchent pas le Pro-
cureur de s’acquitter des obligations de communication que lui impose le Règlement
au regard des autres affaires, sous réserve qu’il informe de la nature des mesures de
protection ordonnées dans la première affaire les conseils de la Défense auxquels il
communique les éléments en question. De plus, selon l’article 68 (A) du Règlement,
le Procureur communique aussitôt que possible à la Défense tous les éléments dont
il sait effectivement qu’ils sont de nature à disculper l’accusé. En conséquence, la
Chambre estime qu’au cas où elles sont accordées, les mesures que sollicite la
Défense aux points e) et f) pourraient influer sur les obligations du Procureur au titre
de l’article 68 du Règlement et aller à l’encontre des dispositions de l’article 75 (F)
du Règlement. Cette thèse est encore étayée par l’arrêt rendu le 6 octobre 2005 en
l’affaire Bogosora et consorts13 dans lequel la Chambre d’appel a conclu que
l’article 68 (A) du Règlement devrait être interprété de manière à imposer une obli-

11 Voir compte rendu de l’audience du 20 juillet 2005, p. 55.
12 Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-41-T, Décision relative à la

requête de Ntabakuze aux fins de protection de témoins, rendue le 15 mars 2004, para. 4.
13 Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-41-T, Decision on Interlocutory

Appeals of Decision on Witness Protection Orders, rendue le 6 octobre 2005.
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OTP as such14. It further found that the Prosecutor’s obligation to disclose was not
limited to specific teams within the OTP, but extended to his or her entire office “as
a whole, undivided unit”, which is to be regarded as an extension of himself or her-
self15. Consequently it is the Chamber’s view that granting measures (e) and (f) will
not serve the interests of justice.

13. Finally, the Chamber notes that, in conformity with the Tribunal’s jurispru-
dence16, protective measures are granted on a case-by-case basis, and take effect only
once the particulars and locations of the witnesses have been forwarded to the Wit-
nesses and Victims Support Section of the Registry (WVSS). The Defence is therefore
ordered to provide the particulars of its proposed witnesses to the WVSS as soon as
possible.

FOR THE FOREGOING REASONS,
THE TRIAL CHAMBER
GRANTS measures (a), (b), (c), (d), (g), (i), and (j) of the Motion;

GRANTS measure (h) and orders that the Defence shall disclose to the Prosecution,
no later than 21 days prior to the day the witness is scheduled to testify the unre-
dacted statements and all the identifying information concerning its witnesses, so as
to allow the Prosecution adequate time to prepare its case, pursuant to Rule 69 (C)
of the Rules;

DENIES measures e) and f).

Arusha, 20 October 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence Rita Arrey

***

14 Ibid., para. 43.
15 Idem.
16 The Prosecutor v. Muvunyi et al., Decision on the Prosecutor’s Motion for Orders for Pro-

tective Measures for Victims and Witnesses to Crimes Alleged in the Indictment, 25 April 2001,
para. 28; The Prosecutor v. Muhimana, Decision on Defence Motion for Protective Measures for
Defence Witnesses, 6 July 2004, para. 17; The Prosecutor v. Aloys Simba, ICTR-2001-76-I, Deci-
sion on Defence Request for protection of Witnesses, 25 August 2004, para. 5.
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gation de communication au Procureur en tant que représentant de l’ensemble du
Bureau du Procureur14. Elle a également conclu que l’obligation de communication
faite au Procureur n’était pas limitée à des équipes spécifiques au sein du Bureau du
Procureur, mais s’étendait à l’ensemble dudit Bureau «en tant qu’entité formant un
tout indivisible» [traduction], qu’il convenait de considérer comme une extension du
Bureau du Procureur15. En conséquence, la Chambre considère que l’octroi des
mesures sollicitées aux points e) et f) ne sert pas l’intérêt de la justice.

13. Enfin, la Chambre note que conformément à la jurisprudence du Tribunal16, les
mesures de protection sont prescrites au cas par cas et ne prennent effet qu’à partir
du moment où les renseignements relatifs aux témoins et aux lieux où ils se trouvent
ont été communiqués à la Section d’aide aux victimes et aux témoins du Greffe. Il
est donc ordonné à la Défense de fournir dès que possible les renseignements relatifs
aux témoins qu’elle entend appeler à la barre à la Section d’aide aux victimes et aux
témoins.

POUR CES MOTIFS,
LA CHAMBRE DE PREMIERE INSTANCE
FAIT DROIT à la requête en ce qui concerne les mesures sollicitées aux points a),

b), c), d), g), i) et j);
FAIT DROIT à la requête en ce qui concerne la mesure sollicitée au point h) et

donne pour Défense de communiquer au Procureur, au plus tard 21 jours avant la
comparution des témoins à décharge, leurs déclarations non caviardées et tous les ren-
seignements relatifs à leur identification, afin de ménager au Procureur le temps
nécessaire à sa préparation, conformément à l’article 69 (C) du Règlement;

REJETTE la requête en ce qui concerne les mesures sollicitées aux points e) et f).

Arusha, le 20 octobre 2005.

[Signé] : Asoka De Silva; Flavia Lattanzi; Florence Rita Arrey

***

14 Ibid., para. 43.
15 Idem.
16 Le Procureur c. Muvunyi et consorts, Decision on the Prosecutor’s Motion for Orders for

Protective Measures for Victims and Witnesses to Crimes Alleged in the Indictment, rendue le
25 avril 2001, para. 28; Le Procureur c. Muhimana, Decision relative à la requête de la Défense
en prescription de mesures de protection des témoins à décharge, rendue le 6 juillet 2004,
para. 17; Le Procureur c. Aloys Simba, affaire n° ICTR-01-76-I, Décision relative à la requête
de la Défense en prescription de mesures de protection de témoins, rendue le 25 août 2004,
para. 5.
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Decision on the Prosecutor’s Motion for Disclosure
of Identifying Information Concerning Defence Witnesses

Pursuant to Rules 69 (C) and 73 ter
9 November 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka de Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Disclosure of identifying information, Defence obligation to dis-
close relevant information to the Prosecution in a timely fashion, Offensive or abusive
conduct of the Defence – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rules 46, 54, 69 (C), 73 (A), 73 ter and 73 ter (B)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Tharcisse Muvunyi, Decision on Tharcisse
Muvunyi’s Motion for Continuance of Trial Session, 14 October 2005 (ICTR-2000-
55A); Trial Chamber, The Prosecutor v. Tharcisse Muvunyi, Decision on Tharcisse
Muvunyi’s Motion for Protection of Defence Witnesses, 20 October 2005 (ICTR-2000-
55A)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka de Silva, Presiding, Judge

Flavia Lattanzi and Judge Florence Rita Arrey (the “Chamber”);
BEING SEIZED of the “Prosecutor’s Motion for Disclosure of Identifying Infor-

mation Concerning Defence Witnesses Pursuant to Rules 69 (C) and 73 ter” filed on
25 October 2005 (the “Motion”);

NOTING THAT the Defence has not filed a response;
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”), in particular Rules 69 (C) and 73 ter of the Rules;
NOW DECIDES the Motion pursuant to Rule 73 (A) of the Rules on the basis of

the written submission filed by the Prosecution.

Submissions of the Prosecution

1. The Prosecution submits that pursuant to Rule 69 (C), the identities of wit-
nesses shall be disclosed within such time as determined by the Trial Chamber to
allow adequate time for the preparation of either the Prosecution or the Defence
case. The Prosecution also submits that the Trial Chamber, after ensuring that
Defence witnesses will be afforded an adequate mechanism for protection, has
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already ordered the Defence to disclose to the Prosecution the unredacted statements
and all identifying information concerning the witnesses who will be called to sup-
port the Defence case.

2. The Prosecution asserts, however, that so far it has received only the name of
the first witness, M060, whom the Defence intends to call during the week of 14-
18 November 2005. The Prosecution further asserts that it is yet to receive any iden-
tifying information or details relating to this witness or any of the other 39 Defence
witnesses and that it is unable to adequately prepare before the resumption of pro-
ceedings on 14 November 2005.

3. The Prosecution therefore requests the Defence to comply with the Chamber’s
order dated 20 October 2005 and to provide all the identifying information concerning
each of the Defence witnesses as well as their unredacted written statements, at least
21 days prior to their respective dates of testimony, in order to allow the Prosecution
sufficient time to prepare its case.

4. The Prosecution asserts that it expects the following information from the
Defence regarding each witness :
• The full names (including the family name, first name, nickname(s) and the corre-

sponding pseudonym)
• Date of birth
• Religion
• Ethnicity
• Occupation
• Address in April 1994
• Current address

Preliminary matter

5. The Chamber notes, as a preliminary matter, that the Motion does not ask for
any specific order from the Chamber. Rather, in the Motion the Prosecution only

“respectfully requests that the Defence provides all the identifying information
concerning each of the Defence witnesses”.

However, in the interests of justice, the Chamber chooses to entertain the Motion
and to exercise its powers under Rule 54 of the Rules.

Having deliberated

6. The Chamber recalls its Decision of 14 October 2005 ordering the Defence to
commence the presentation of its case on 14 November 20051, and that of 20 October
2005 instructing the Defence to disclose to the Prosecution, at least 21 days prior to

1 The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-2000-55A-T, Decision on Tharcisse
Muvunyi’s Motion for Continuance of Trial Session, 14 October 2005.
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their respective dates of testimony, all the identifying information concerning each of
the Defence witnesses as well as their unredacted written statements2.

7. The Chamber wishes to note in the strongest possible terms that it disapproves
of the failure of the Defence to comply with the clear orders of the Chamber issued
on two separate occasions regarding the disclosure of the required identifying infor-
mation to the Prosecution. Such conduct is disrespectful of the Chamber and shall
henceforth not be tolerated. Due to the urgency of the situation, in view of the fact
that the scheduled date for the commencement of the Defence case is less than one
week away, the Chamber hereby reiterates its orders of 20 October 2005.

8. The Chamber reminds the Defence of its obligations pursuant to Rule 73 ter (B), including
the obligation to disclose relevant information to the Prosecution in a timely fashion.

9. The Chamber also reminds the Defence of the provisions of Rule 46 relating to
offensive or abusive conduct, or conduct which otherwise obstructs the proceedings
or is contrary to the interests of justice. The Chamber hereby warns the Defence that
should such conduct continues, it will not hesitate to invoke the provisions of Rule
46 where, in its view, such a course of action is necessary and appropriate.

FOR THE FOREGOING REASONS, THE TRIAL CHAMBER
GRANTS the Motion;
REMINDS the Defence of its obligations pursuant to Rule 73 ter; and
ORDERS that the witness information sheets that are served on the Prosecution by

the Defence should contain, along with the witnesses’ unredacted statements, the fol-
lowing identifying information for each Defence witness3 :
i) The full names (including the family name, first name, nickname(s) and the cor-

responding pseudonym)
ii) Date and place of birth
iii) Names of parents
iv) Religion
v) Ethnicity
vi) Occupation in April 1994
vii) Address in April 1994
viii) Current address

Arusha, 9 November 2005.

[Signed] : Asoka de Silva; Flavia Lattanzi; Florence R. Arrey

***

2 The Prosecutor v. Tharcisse Muvunyi, Case n° ICTR-2000-55A-T, Decision on Tharcisse
Muvunyi’s Motion for Protection of Defence Witnesses, 20 October 2005.

3 Ibid; The Prosecutor v. Bizimungu et al., Case N° ICTR-99-50-I, Clarification Order in
Respect of Disclosure of Identifying Information of Protected Witnesses (TC II), 15 October
2003.
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Oral Decision on the “Accused’s Emergency Motion for Continuance”
and “Requête en extrême urgence de Tharcisse Muvunyi

pour le report du procès”
14 November 2005 (ICTR-2000-55A-T)

(Original : English)

Trial Chamber II

Judges : Asoka de Silva, Presiding Judge; Flavia Lattanzi; Florence Rita Arrey

Tharcisse Muvunyi – Conduct of Defence counsel

International Instrument Cited :

Directive of assignment of Defence counsel, art. 15 (E)

MR. PRESIDENT :
[…]
Yes, the Chamber has considered the Accused’s emergency motion for continuance,

the motion filed by the accused person on his own behalf, as well as the oral sub-
missions of the parties, and rules as follows :

Firstly, every Chamber has the right to review its decisions in the interest of justice
and in the light of prevailing circumstances. Even though the Chamber previously
ordered that witness statements should be disclosed to the opposing party at least
21 days before the witness testifies, the Chamber believes that in the light of the cur-
rent circumstances it would be in the interests of justice to review that order.

The Chamber orders the Defence disclose the statements of its three designated wit-
nesses, namely MO60, MO70 and MO38, to the Prosecution not later than Monday
21st November 2005.

The Defence case shall commence on Monday 5th December 2005. The Prosecution
should be ready to carry out the cross-examination of these witnesses during this session.

The statement of the remaining witnesses – Defence witnesses shall be disclosed to
the Prosecution at least 21 days before the respective testimonies of those witnesses.

The Defence is hereby ordered to provide to the WVSS, not later than Thursday,
15th November 2005, all the documentation necessary to enable witnesses MO70,
MO38 to travel to Arusha. The Defence is further ordered to provide to WVSS, not
later than 30th November 2005, all the documentation necessary to enable them to
facilitate the travel of the remainder of the defence witnesses.

The Chamber urges all the members of the Defence team to cooperate fully in the
defence of the accused person until a decision is rendered by the registrar in regard
to the pending application.

The Chamber reiterates its disapproval of the conduct of Defence counsel and its
warning rendered on 9th November 2005. The Chamber reminds lead counsel of his
obligations set out in article 15 (E) of the directive of assignment of Defence counsel.

Having given this order I think the proceedings should come to an end today, and
the court is adjourned until the 5th of December 2005.

[Signed] : Unspecified
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The Prosecutor v. Emmanuel NDINDABAHIZI

Case N° ICTR-2001-71

Case History

• Name : NDINDABAHIZI
• First Name : Emmanuel
• Date of Birth : 1950
• Sex : male
• Nationality : Rwandan
• Former Official Function : Minister of Finance in the Interim Government

• Counts : Genocide; direct and public incitement to commit genocide; and
extermination, murder and rape as crimes against humanity

• Date of Indictment’s confirmation : 5 July 2001
• Date and Place of Arrest : 12 July 2001, in Verviers, Belgium
• Date of Transfer : 25 September 2001
• Date of Initial Appearance : 19 October 2001
• Date Trial Began : 1st September 2003
• Date and content of the Sentence : 15 July 2004 – life imprisonment

• Appeal dismissed on the 1st of July 2007
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Le Procureur c. Emmanuel NDINDABAHIZI

Affaire N° ICTR-2001-71

Fiche technique

• Nom : NDINDABAHIZI
• Prénom : Emmanuel
• Date de naissance : 1950 (date approximative)
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Ministre des finances du

gouvernement intérimaire
• Chefs d’accusation : génocide, incitation directe et publique à commettre le

génocide et crimes contre l’humanité (extermination, assassinat et viol)
• Date de confirmation de l’acte d’accusation : 5 juillet 2001
• Date et lieu de l’arrestation : 12 juillet 2001, à Verviers, en Belgique
• Date du transfert : 25 septembre 2001
• Date de la comparution initiale : 19 octobre 2001
• Date du début du procès : 1er septembre 2003
• Date et contenu du prononcé de la peine : 15 juillet 2004 – emprisonnement

à vie
• Appel rejeté le 1er juillet 2007
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Decision on Emmanuel Ndindabahizi’s Motion
for an extension of time

6 January 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Extension of time, Withdrawal of the lead Counsel,
Appointment of new lead counsel and co-counsel, Computing of the delays – Motion
partially granted

International Instruments cited :

Directive on the Assignment of Defence Counsel, art. 13 (i) and 19 (B)  (ii); Rules of
Procedure and Evidence, rules 111 and 116 (A)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory
of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States, between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “International Tribunal”, respectively),

BEING SEISED OF
(1) the “Requête Urgente aux Fins de Prorogation de Délai pour le Dépôt du Mémoi-

re en Appel“, filed by Emmanuel Ndindabahizi (“Appellant“) on 14 December
2004 (“First Motion”), in which the Appellant seeks an extension of time for the
filing of his Appellant’s Brief until 15 May 2005, in order to allow his co-counsel
time to familiarize himself with the case; and

(2) the “Requête Urgente aux Fins de Suspension des Délais”, filed by the Appellant
on 29 December 2004, in which he requests the Appeals Chamber to suspend the
time limit pursuant to Rule 111 of the Rules of Procedure and Evidence (“Rules”)
“dans l’attente de la désignation du nouveau Conseil Principal” of the Appellant
(“Second Motion”);

NOTING the “Decision on Emmanuel Ndindabahizi’s Motion for an Extension of
Time” of 26 August 2004, in which the Pre-Appeal Judge ordered that the Appellant

“may file his Appellant’s Brief within seventy-five days of receipt of the
French translation of the Judgement”;

NOTING that the Appellant states in the First Motion that he received the French
translation of the Judgement on 17 November 2004 and that, accordingly, he would
have to file his Appellant’s Brief by 1 February 2005;

NOTING that lead counsel of the Appellant, Mr. Pascal Besnier, has informed the
Registrar on 22 December 2004 that, having resigned from his membership in the Bar
effective as of 1 January 2005, he would no longer be qualified to represent the
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Décision relative à la requête d’Emmanuel Ndindabahizi
aux fins de suspension des délais
6 janvier 2005 (ICTR-2001-71-A)

(Original : Anglais)

Chambre d’appel

Juge : Wolfgang Schomburg, juge de la mise en état en appel

Emmanuel Ndindabahizi – Extension de délais, Démission du Conseil principal,
Nomination de nouveaux conseil principal et co-conseil, Computation du délai –
Requête partiellement acceptée

Instruments internationaux cités :

Directive relative à la commission d’office de conseils de la Défense, art. 13 (i) et
19 (B) (ii); Règlement de Procédure et de preuve, art. 111 et 116 (A)

NOUS, WOLPGANG SCHOMBURG, juge de la Chambre d’appel du Tribunal
pénal international chargé de juger les personnes présumées responsables d’actes de
génocide ou d’autres violations graves du droit international humanitaire commis sur
le territoire du Rwanda et les citoyens rwandais présumés responsables de tels actes
ou violations commis sur le territoire d’États voisins entre le 1er janvier et le
31 décembre 1994 (la «Chambre d’appel» et le «Tribunal international» respectivement),

SAISI DE
(1) la Requête urgente aux fins de prorogation de délai pour le dépôt du Mémoire en

appel, déposée par Emmanuel Ndindabahizi (l’«appelant») le 14 décembre 2004
(la «première requête»), dans laquelle l’appelant demande que lui soit accordé un
délai expirant le 15 mai 2005 pour déposer son Mémoire de l’appelant, dans le
but de donner à son Co-conseil le temps de se familiariser avec le dossier; et de

(2) la Requête urgente aux fins de suspension des délais, déposée le 29 décembre
2004, dans laquelle il demande à la Chambre d’appel de suspendre le délai visé
à l’article 111 du Règlement de procédure et de preuve (le «Règlement») «dans
l’attente de la désignation du nouveau conseil principal» de l’appelant (la
«seconde requête»);

VU la décision intitulée Decision on Emmanuel Ndindabahizi’s Motion for an
Extension of Time du 26 août 2004, dans laquelle le juge de la mise en état en appel
ordonne que l’appelant «dépose son Mémoire d’appel dans les 75 jours à compter de
la réception de la version française du jugement»;

ATTENDU que l’appelant, dans sa première requête, déclare avoir reçu la version
française du jugement le 17 novembre 2004 et devrait donc déposer son Mémoire de
l’appelant le 1er février 2005 au plus tard;

ATTENDU que le conseil principal de l’appelant, Me Pascal Besnier, a informé le
Greffier le 22 décembre 2004 qu’en raison de sa démission du Barreau qui prenait
effet le 1er janvier 2005, il ne réunirait plus les conditions requises pour représenter
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Appellant as of this day, as he no longer fulfils the prerequisites for assignment as
counsel pursuant to Article 13 (i) of the Directive on the Assignment of Defence
Counsel (“Directive”);

NOTING that Mr. Pascal Besnier, in a letter written to the Registrar of 22 Decem-
ber 2004, has asked the Registrar to withdraw his assignment as counsel in this case
pursuant to Article 19 (B) (ii) of the Directive;

CONSIDERING that Mr. Michel Konitz was assigned co-counsel on 30 November
2004;

CONSIDERING that in the “Prosecutor’s Response to Appellant Emmanuel
Ndindabahizi ‘Requête Urgente aux fins de Prorogation de Délai pour le Dépôt du
Mémoire en Appel’”, filed by the Office of the Prosecutor (“Prosecution”) on
16 December 2004, the Prosecution accepts that

“a short extension of time may be justified”, but that such further extension
of time should not extend beyond the “end of March 2005”;

CONSIDERING that under Rule 116 (A) of the Rules, the Appeals Chamber may
grant a motion for an extension of time if good cause is shown;

CONSIDERING that a reason for the appointment of a co-counsel is that he can
take over the responsibilities of a lead counsel if necessary;

CONSIDERING that it is for the Registrar to appoint a new lead counsel (who,
inter alia, could be the now co-counsel) and another person as co-counsel;

CONSIDERING that good cause has been shown for granting an extension of time
pursuant to Rule 116 (A) of the Rules, however not to the extent requested by the
Appellant in the First Motion;

FOR THE FOREGOING REASONS,
HEREBY GRANT in part the First and the Second Motion;
DIRECT the Registrar to assign as soon as practicable a new lead counsel to the

Appellant;
ORDER that Emmanuel Ndindabahizi shall file his Appellant’s Brief pursuant to

Rule 111 of the Rules within seventy-five days after the assignment of new lead coun-
sel by the Registrar;

DIRECT the Registrar to inform the Appeals Chamber about the day on which new
lead counsel has been assigned to the Appellant; and

DISMISS the remaining parts of the First and the Second Motion.

Done in French and English, the English text being authoritative.

Dated this sixth day of January 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***
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l’appelant à compter de ce jour, dès lors qu’il ne remplirait pas non plus les condi-
tions préalables à la commission d’office comme conseil prévues à l’article 13 (i) de
la Directive relative à la commission d’office de conseils de la Défense (la
«Directive»);

ATTENDU que Me Pascal Besnier, dans une lettre adressée au Greffier en date du
22 décembre 2004, lui a demandé de le relever de sa commission d’office comme
conseil dans la présente affaire en application de l’article 19 (B) (ii) de la Directive;

CONSIDÉRANT que Me Michel Konitz a été commis d’office Co-conseil le
30 novembre 2004;

CONSIDÉRANT que dans sa réponse intitulée Prosecutor’s Response to Appellant
Emmanuel Ndindabahizi ‘Requête Urgente aux fins de Prorogation de Délai pour le
Dépôt du Mémoire en Appel’, déposée par son Bureau (le «Bureau du Procureur»)
le 16 décembre 2004, le Procureur convient «qu’un court report de délais serait
justifié», sous réserve que ce report supplémentaire de délais n’aille pas au-delà de
«fin mars 2005»;

CONSIDÉRANT qu’en vertu de l’article 116 (A) du Règlement, la Chambre
d’appel peut faire droit à une demande de report de délais si elle considère que des
motifs valables le justifient;

CONSIDÉRANT qu’un des motifs justifiant la commission d’office d’un Co-conseil
est que celui-ci puisse assumer les responsabilités de conseil principal, en cas de besoin;

CONSIDÉRANT qu’il revient au Greffier de commettre d’office un nouveau
conseil principal (qui pourrait être, entre autres, le Co-conseil actuel) et une autre per-
sonne Co-conseil;

CONSIDERANT qu’il existe des motifs valables justifiant qu’il soit fait droit à la
demande de report de délais en vertu de l’article 116 (A) du Règlement, sans pour
autant accorder des délais aussi longs que ceux sollicités par l’appelant dans sa pre-
mière requête;

PAR CES MOTIFS,
FAIT DROIT en partie aux première et seconde requêtes;
ORDONNE au Greffier de commettre d’office le plus tôt possible un nouveau

conseil principal aux intérêts de l’appelant;
ORDONNE qu’Emmanuel Ndindabahizi dépose son Mémoire de l’appelant en

application de l’article 111 du Règlement dans les 75 jours de la commission d’office
du conseil principal par le Greffier;

CHARGE le Greffier d’informer la Chambre d’appel de la date à laquelle le nou-
veau conseil principal aura été commis d’office aux intérêts de l’appelant;

REJETTE en ses autres parties tant la première que la seconde requête.

Fait en français et en anglais, le texte anglais faisant foi.

Fait le 6 janvier, à La Haye (Pays-Bas).

[Signé] : Wolfgang Schomburg

***
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Scheduling Order
8 February 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Schedule, Purpose of a status conference

International Instrument cited :

Rules of Procedure and Evidence, rules 65 bis and 65 bis (B)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the International
Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States, between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “International Tribunal”, respectively);

NOTING that Emmanuel Ndindabahizi (“Appellant”) filed his Notice of Appeal on
13 August 2004;

CONSIDERING that pursuant to Rule 65 bis of the Rules of Procedure and Evi-
dence (“Rules”), a status conference has the purpose to organise exchanges between
the parties so as to ensure expeditious proceedings;

NOTING that the Appellant is currently in detention in the United Nations Deten-
tion Unit in Arusha pending appeal;

FURTHER NOTING the “Decision of Withdrawal of Mr. Pascal Besnier as Lead
Counsel for the Accused Emmanuel Ndindabahizi”, issued by the Registrar on
30 November 2004, in which the Registrar instructed the Appellant to submit three
names of eligible counsel pursuant to Circular n° 2 dated 22 November 1999 for
assignment of a “replacement counsel” by the Registrar;

PURSUANT to Rule 65 bis (B) of the Rules;
HEREBY ORDER that a status conference be held before the pre-appeal Judge on

8 March 2005, at 14:30 hrs. in Room S-355, third floor, Serengeti Wing, in case no
courtroom is available at that time;

DIRECT the Registrar to serve this order also on the “replacement counsel”, pro-
vided that he or she has been assigned to the Appellant by the Registrar prior to the
status conference.

Done in French and English, the English text being authoritative.

Dated this eighth day of February 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***
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Order in Preparation of Status Conference
2 March 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Casimir Bizimungu et al. – Schedule, Status conference,
Absence of the Lead Counsel, Participation of counsel via tele-conference, Assignment
a new co-counsel – Disclosure obligation of the Prosecutor

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 65 bis (C) and 115

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States, between 1 January 1994
and 31 December 1994 (“Appeals Chamber” and “International Tribunal”,
respectively);

NOTING the “Order of the Presiding Judge Assigning Judges and Designating the
Pre-Appeal Judge” of August 2004 which, inter alia, designated me to serve as pre-
appeal Judge in this case;

NOTING that a status conference before the pre-appeal Judge has been scheduled
for 8 March 2005, at 14.30 hrs. (“Status conference”) in Room S-355, third floor,
Serengeti Wing, in case no courtroom is available a that time;

NOTING that Emmanuel Ndindabahizi (“Appellant”) is currently in detention in the
United Nations Detention Unit in Arusha pending Appeal;

NOTING that Mr. Michel Konitz has been assigned by the Registrar as lead coun-
sel of the Appellant on 23 February 2005;

NOTING that in the “Decision on Emmanuel Ndindabahizi’s Motion for an Exten-
sion of time” of 6 January 2005, the pre-appeal Judge ordered that the Appellant shall
file his Appellant’s Brief Pursuant to Rule 111 of the Rules of Procedure and Evi-
dence (“Rules”) within seventy-five days after assignment of new lead counsel by the
Registrar;

NOTING that Mr. Michel Konitz informed the Appeals Chamber on 9 February
2005 that he would not be in a position to attend the status conference, due to pro-
fessional obligations that arose at a time at which he was not yet assigned as lead
counsel of the Appellant;

NOTING that pursuant to Rule 65 bis (C) of the Rules a status conference may
be conducted with the participation of counsel via, inter alia, tele-conference;
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NOTING that in the “Defence Motion to Present Additional Evidence Pursuant to
Rule 115 of the Rules of Procedure and Evidence”, filed by the Appellant on 27 Sep-
tember 2004 (“Rule 115 Motion”), the Appellant applies to present four documents
which were filed by the Office of the Prosecutor (“Prosecution”) in the case of The
Prosecutor v. Bizimungu et al., ICTR-99-45, and admitted as Exhibits P.2 (78) F, P.2
(79) F, P.2 (80) F, and P.2 (81) F (“Four documents”), as additional evidence;

NOTING that the Defence informed the Appeals Chamber that it has not received
yet the four documents and, consequently, cannot communicate them to the Appeals
Chamber;

CONSIDERING that the Bench in this Case cannot decide not the Rule 115 Motion
without being informed about the entire content of the Four Documents;

PURSUANT TO RULES 54 AND 65 BIS (C) OF THE RULES
HEREBY ORDER the Prosecution to communicate copies of the Four Documents

to the Appellant and the Appeals Chamber no later than during the Status Conference;
DIRECT the Registrar to assign a new co-counsel to the Appellant prior to the Sta-

tus Conference if practicable;
DIRECT the Registrar to arrange for the participation of lead counsel and/or co-

counsel via tele-conference in the Status Conference, if they so wish, and in the case
of co-counsel only if he or she has been assigned to the Appellant by the Registrar
prior to the Status Conference;

DIRECT the Registrar to arrange for the necessary translation services and to pro-
vide a full transcript of the Status Conference.

Done in French and English, the English text being authoritative.

Dated this second day of March 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***
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Decision on “Requête Urgente aux fins de prorogation de délai
pour le dépôt du mémoire en appel”

5 April 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Extension of time, Computing of delays, Appointment of
new lead counsel – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 111 and 116 (A)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States, between 1 January 1994
and 31 December 1994 (“Appeals Chamber” and “International Tribunal”,
respectively);

BEING SEIZED OF an additional “Requête Urgente aux Fins de Prorogation de
Délai pour le Dépôt du Mémoire en Appel” (“Motion”), filed by Emmanuel Ndinda-
bahizi (“Appellant”) on 1 April 2005, in which he requests a further extension of time
to file his Appellant’s Brief;

NOTING that in the “Decision on Emmanuel Ndindabahizi’s Motion for an Exten-
sion of Time” of 6 January 2005, the Pre-Appeal Judge ordered that the Appellant
shall file his Appellant’s Brief pursuant to Rule 111 of the Rules of Procedure and
Evidence (“Rules”) within seventy-five days after the assignment of new lead counsel
by the Registrar;

NOTING that Mr. Michel Konitz has been assigned by the Registrar as lead coun-
sel of the Appellant on 23 February 2005 and that consequently any Appellant’s Brief
shall be filed by 9 May 2005;

CONSIDERING that the Appellant argues in the Motion that his Appellant’s Brief
shall be filed within seventy-five days after the assignment of new co-counsel,
because, inter alia,
– Ms. Magali Pirard has only been assigned as co-counsel to the Appellant on

30 March 2005;
– Mr. Michel Konitz had not participated “aux débats” before the Trial Chamber and,

consequently, has to familiarize himself with the trial record;
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Décision relative à la Requête urgente aux fins
de prorogation de délai pour le dépôt du mémoire en appel

5 avril 2005 (ICTR-2001-71-A)

(Original : Anglais)

Chambre d’appel

Juge : Wolfgang Schomburg, juge de la mise en état en appel

Emmanuel Ndindabahizi – Prorogation de délais, Computation du délai, Désignation
du nouveau conseil principal de la défense – Requête rejetée

Instrument international cité :

Règlement de Procédure et de preuve, art. 111 et 116 (A)

NOUS, WOLFGANG SCHOMBURG, juge de la Chambre d’appel du Tribunal
pénal international chargé de juger les personnes présumées responsables d’actes de
génocide ou d’autres violations graves du droit international humanitaire commis sur
le territoire du Rwanda et les citoyens rwandais présumés responsables de tels actes
ou violations commis sur le territoire d’États voisins entre le 1er janvier et le
31 décembre 1994 (ci-après la «Chambre d’appel» et le «Tribunal international»,
respectivement);

SAISI d’une requête supplétive intitulée Requête urgente aux fins de prorogation
de délai pour le dépôt du mémoire en appel» (la «Requête»), déposée par Emmanuel
Ndindabahizi (l’«appelant») le 1er avril 2005, dans laquelle il demande un délai sup-
plémentaire pour le dépôt de son mémoire de l’appelant;

ATTENDU que dans la décision intitulée Décision relative à la requête d’Emma-
nuel Ndindabahizi aux fins de suspension des délais rendue le 6 janvier 2005, le juge
de la mise en état en appel a ordonné que l’appelant dépose son mémoire de l’appe-
lant conformément à l’article 111 du Règlement de procédure et de preuve (le
«Règlement»), c’est-à-dire dans les soixante-quinze jours suivant la date de la com-
mission d’office d’un nouveau conseil principal par le Greffier;

ATTENDU que Me Michel Konitz a été commis d’office par le Greffier comme
conseil principal de l’appelant le 23 février 2005 et que dès lors tout mémoire de
l’appelant devrait être déposé au plus tard le 9 mai 2005;

CONSIDÉRANT que dans la Requête l’appelant affirme que son mémoire de
l’appelant sera déposé dans les soixante-quinze jours suivant la commission d’office
du nouveau conseil parce que, notamment,
– Magali Pirard n’a été commise d’office comme Co-conseil de l’appelant que le 30

mars 2005;
– Me Michel Konitz n’avait pas participé «aux débats» devant la Chambre de pre-

mière instance et a dû donc se familiariser avec le dossier de première instance;
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– the case is “relativement complexe”, as the Appellant is not only convicted in his
capacity as Minister of Finance of the Interim Government, but also in his personal
capacity; and

– the Appellant has been convicted for genocide and crimes against humanity (exter-
mination and murder) and sentenced to imprisonment for the remainder of his life;
CONSIDERING that under Rule 116 (A) of the Rules, the Appeals Chamber may

grant a motion for an extension of time upon a showing of good cause;

RECALLING that the Pre-Appeal Judge stated in the Status Conference on
8 March 2005 that “The time limits are there to be observed”, and

“that we have in the interest of justice to act as expeditiously as possible, and
therefore I will invite you to try whatever possible and to file this Appellant’s
brief within the 75 days, as foreseen under Rule 111 of our Rules of Procedure
and Evidence”1;

CONSIDERING that the time limit as provided in Rule 111 of the Rules is neither
dependent on the extent to which co-counsel contributes to the preparation of the
Appellant’s Brief, nor on the fact whether or not lead counsel was already part of
the defence team during trial proceedings;

CONSIDERING that the time limit of seventy-five days pursuant to Rule 111 of
the Rules already takes into consideration the complexity of cases that are litigated
before the Appeals Chamber of the International Tribunal;

CONSIDERING that a defence counsel, when accepting assignment as lead counsel
in a case before the International Tribunal, is under an obligation to give absolute
priority to observe the time limits as foreseen in the Rules;

CONSIDERING that good cause has not been shown for granting an extension of
time pursuant to Rule 116 (A) of the Rules;

CONSIDERING that it is not necessary to wait for a response of the Office of the
Prosecutor (“Prosecution”) to the Motion, as the Prosecution is not prejudiced by the
outcome of this decision;

FOR THE FOREGOING REASONS
DISMISSES the Motion.

Done in French and English, the English text being authoritative.

Dated this fifth day of April 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***

1 Transcript of Status Conference, 8 March 2005, pp 3-4.
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– L’affaire est «relativement complexe», étant donné que l’appelant a été condamné
non seulement en sa qualité de ministre des Finances du Gouvernement intérimaire,
mais encore en tant que participant aux faits à titre personnel;

– L’appelant a été reconnu coupable de génocide et crimes contre l’humanité (exter-
mination et assassinat) et condamné à l’emprisonnement à vie;
ATTENDU qu’aux termes de l’article 116 (A) du Règlement, la Chambre d’appel

peut faire droit à une demande de report de délais si elle considère que des motifs
valables le justifient;

RAPPELANT que le juge de la mise en état en appel a déclaré lors de la confé-
rence de mise en état du 8 mars 2005 que «les délais sont faits pour être respectés»,
et

«[...] dans l’intérêt de la justice, il faudrait que cela se fasse avec toute la dili-
gence nécessaire. Je vais donc vous inviter à tout mettre en œuvre de votre côté
pour déposer ce mémoire dans le délai de 75 jours, tel que prévu à l’article 111
du Règlement de procédure et de preuve»1;

CONSIDÉRANT que, tel que prévu à l’art. 111 du Règlement, ce délai n’est ni
fonction de la mesure dans laquelle le Co-conseil contribue à l’élaboration du
mémoire de l’appelant, ni de la question de savoir si oui ou non le conseil principal
faisait déjà partie de l’équipe de la défense lors de la procédure en première instance;

CONSIDÉRANT que le délai de soixante-quinze jours prévu à l’article 111 du
Règlement prend déjà en considération la complexité des affaires qui sont plaidées
devant la Chambre d’appel du Tribunal international;

CONSIDÉRANT qu’en acceptant sa commission d’office comme conseil principal
dans une affaire passant devant le Tribunal international, tout conseil de la défense
est tenu de respecter scrupuleusement les délais prévus dans le Règlement;

CONSIDÉRANT que l’appelant n’a pas fourni de raisons valables justifiant l’octroi
d’un délai supplémentaire sur la base de l’article 116 (A) du Règlement;

CONSIDÉRANT qu’il n’est point besoin d’attendre une réponse du Bureau du Pro-
cureur (le «Procureur») à la Requête, étant donné que l’issue de cette question ne
porte nullement préjudice au Procureur;

PAR CES MOTIFS
REJETONS la requête.

Fait en français et en anglais, le texte anglais faisant foi.

FAIT à La Haye (Pays-Bas), le 5 avril 2005,

[Signé] : Wolfgang Schomburg

***

1 Compte rendu de la conférence de mise en état du 8 mars 2005, p. 7.
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Decision on the Admission of Additional Evidence
14 April 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Florence Ndepele Mwachande Mumba;
Mehmet Güney; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Emmanuel Ndindabahizi – Casimir Bizimungu et al., Justin Mugenzi, Agnès Ntama-
byaliro, Théodore Sindikubwabo – Admission of additional evidence, Criteria for
admission of additional evidence, Unavailability of the evidence at trial, Discovery
impossible through the exercise of due diligence, Nemo turpitudinem suam allegans
auditur, Presumption that the performance of counsel fell within the range of reasonable
professional assistance, Evidence could have shown that the conviction was unsafe,
Defence of alibi, Credibility of additional evidence, Authenticity of the documents –
Disclosure obligation of the Prosecutor – Actori incumbit probatio – Motion partially
granted

International Instrument cited :

Rules of Procedure and Evidence, rules 7 ter, 54, 68, 107, 115 and 115 (B)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Ntagerura et al., Decision on
Prosecution Motion for Admission of Additional Evidence, 10 December 2004 (ICTR-
99-46); Appeals Chamber, The Prosecutor v. Ferdinand Nahimana et al., Decision on
Appellant Hassan Ngeze’s Motion for Leave to Present Additional Evidence,
14 February 2005 (ICTR-99-52); Appeals Chamber, The Prosecutor v. Juvénal Kajelijeli,
Decision on Second Defence Motion for the Admission of Additional Evidence
pursuant to Rule 115 of the Rules of Procedure and Evidence, 7 March 2005 (ICTR-
98-44A); Appeals Chamber, The Prosecutor v. Laurent Semanza, Decision on Laurent
Semanza’s Motion for the Admission of Additional Evidence, 5 April 2005 (ICTR-97-
20)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Dusko Tadic, Decision on Appellant’s
Motion for the Extension of the Time-limit and Admission of Additional Evidence,
15 October 1998 (IT-94-1); Appeals Chamber, The Prosecutor v. Zoran Kupreškić et
al., Decision on the Admission of Additional Evidence Following Hearing of
30 March 2001 (IT-95-16); Appeals Chamber, The Prosecutor v. Radislav Krstić, Deci-
sion on Applications for Admission of Additional Evidence on Appeal, 5 August 2003
(IT-98-33)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
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Décision relative à la présentation
de moyens de preuve supplémentaires

14 avril 2005 (ICTR-2001-71-A)

(Original : Anglais)

Chambre d’appel

Juges : Theodor Meron, Président de Chambre ; Florence Ndepele Mwachande
Mumba; Mehmet Güney; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Emmanuel Ndindabahizi – Casimir Bizimungu et al., Justin Mugenzi, Agnès Ntama-
byaliro, Théodore Sindikubwabo – Présentation de moyens de preuves supplémen-
taires, Critères d’admission, Indisponibilité des moyens de prevue en première ins-
tance, Découverte impossible malgré toutes les diligences effectuées, Nemo
turpitudinem suam allegans auditur, Présomption que la prestation du conseil est rai-
sonnablement conforme aux normes de la profession, Moyens de nature à montrer que
la condamnation était infondée, Défense d’alibi, Fiabilité du moyen de preuve,
Authenticité des documents – Obligation de communication du Procureur – Actori
incumbit probatio – Requête partiellement acceptée

Instrument international cité :

Règlement de Procédure et de preuve, art. 7 ter, 54, 68, 107, 115 et 115 (B)

Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. André Ntagerura et consorts,
Decision on Prosecution Motion for Admission of Additional Evidence, 10 décembre
2004 (ICTR-99-46); Chambre d’appel, Le Procureur c. Ferdinand Nahimana et
consorts, Decision on Appellant Hassan Ngeze’s Motion for Leave to Present Addi-
tional Evidence, 14 février 2005 (ICTR-99-52); Chambre d’appel, Le Procureur c.
Juvénal Kajelijeli, Decision on Second Defence Motion for the Admission of Additio-
nal Evidence pursuant to Rule 115 of the Rules of Procedure and Evidence, 7 mars
2005 (ICTR-98-44A); Chambre d’appel, Le Procureur c. Laurent Semanza, Decision
on Laurent Semanza’s Motion for the Admission of Additional Evidence, 5 avril 2005
(ICTR-97-20)

T.P.I.Y. : Chambre d’appel, Le Procureur c. Dusko Tadić, Décision relative à la
requête de l’appelant aux fins de prorogations de délais et d’admissions de moyens
de preuve supplémentaire, 15 octobre 1998 (IT-94-1); Chambre d’appel, Le Procureur
c. Zoran Kupreškić et consorts, Décision relative à l’admission de moyens de preuve
supplémentaires, 30 mars 2001 (IT-95-16); Chambre d’appel, Le Procureur c. Radis-
lav Krstić, Décision relative aux requêtes aux fins d’admission de moyens de preuve
supplémentaires en appel, 5 août 2003 (IT-98-33)

LA CHAMBRE D’APPEL du Tribunal pénal international chargé de juger les per-
sonnes présumées responsables d’actes de génocide ou d’autres violations graves du
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tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “International Tribunal”, respectively);

BEING SEIZED OF the “Defence Motion to Present Additional Evidence Pursuant
to Rule 115 of the Rules of Procedure and Evidence”, filed by Emmanuel Ndinda-
bahizi (“Appellant”) on 27 September 2004 (“Motion”), in which the Appellant seeks
leave to present the following documents (“Four Documents”)1 as additional evidence
before the Appeals Chamber, pursuant to Rule 115 of the Rules of Procedure and Evi-
dence (“Rules”) :
– Presidential Order No. 03/01 of 13 April 1994, signed by Dr. Théodore

Sindikubwabo (Interim President of the Republic), Emmanuel Ndindabahizi
(Minister of Finance), Justin Mugenzi (Minister of Trade, Industry and Crafts), and
Agnès Ntamabyaliro (Minister of Justice) (“First Document”) and indicating that it
was signed in Kigali (Exhibit P.2 (78) F in Prosecutor v. Bizimungu et al., ICTR-
99-45);

– A letter sent from Emmanuel Ndindabahizi to the Governor of the National Bank
of Rwanda, dated 13 April 1994 and signed by Emmanuel Ndindabahizi (“Second
Document”), indicating that it was signed in Kigali (Exhibit P.2 (79) F in Prose-
cutor v. Bizimungu et al., ICTR-99-45);

– A letter sent from Emmanuel Ndindabahizi to the Governor of the National Bank
of Rwanda, dated 23 April 1994 and signed by Emmanuel Ndindabahizi; together
with this letter goes an Agreement No. 01/94 for a special advance by the National
Bank of Rwanda to the Government of the Republic of Rwanda, dated 23 April
1994 and signed by, inter alia, Emmanuel Ndindabahizi; both pages together con-
stitute the “Third Document” which indicates that it was signed in Kigali (Exhibit
P.2 (80) F in Prosecutor v. Bizimungu et al., ICTR-99-45);

– A letter signed by the Governor of the National Bank of Rwanda to the ICTR
Deputy Prosecutor, forwarding the First Document, the Second Document, and the
Third Document, dated 20 June 2001 (“Fourth Document”) (Exhibit P.2 (81) F in
Prosecutor v. Bizimungu et al., ICTR-99-45);

1 “Prosecutor’s Disclosure of Exhibits P.2 (78) F, P.2 (79) F, P.2 (80) F, and P.2 (81) F, in the
Case of Prosecutor v. Bizimungu et al., ICTR-99-45”, 3 March 2005. English translations have
been communicated – with the exception of the Fourth Document – by the Office of the Prose-
cutor (“Prosecution”) to the Appeals Chamber and the Appellant on 22 March 2005 in the “Con-
fidential Annexes in Support of Prosecutor’s Additional Submissions in Response to the Requête
de la Défense en Présentation de Moyens de Preuve Supplémentaires – Art. 115 du Règlement
(Pre-appeal Judge’s directive of 8 March 2005). In the Motion, the Appellant had also requested
the Appeals Chamber to order the Registrar to communicate to the Appeals Chamber and to all
the parties a copy of the Four Documents. After having received these copies, this request has
become moot.
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droit international humanitaire commis sur le territoire du Rwanda et les citoyens
rwandais présumés responsables de tels actes ou violations commis sur le territoire
d’États voisins entre le 1er janvier et le 31 décembre 1994 (la «Chambre d’appel» et
le «Tribunal», respectivement);

SAISIE de la Requête de la Défense en présentation de moyens de preuve supplé-
mentaires – Art. 115 du Règlement (la «requête»), déposée le 27 septembre 2004 par
Emmanuel Ndindabahizi (l’«appelant»), dans laquelle celui-ci sollicite l’autorisation
de présenter devant la Chambre d’appel les documents répertoriés ci-dessous (les
«quatre documents»)1 en tant que moyens de preuve supplémentaires, en vertu de
l’article 115 du Règlement de procédure et de preuve (le «Règlement») :
– L’Arrêté Présidentiel n° 03/01 du 13 avril 1994 (le «premier document»), signé

par Théodore Sindikubwabo (Président intérimaire de la République), Emmanuel
Ndindabahizi (Ministre des finances), Justin Mugenzi (Ministre du commerce, de
l’industrie et de l’artisanat) et Agnès Ntamabyaliro (Ministre de la justice), dont le
texte indique qu’il a été signé à Kigali, constituant la pièce à conviction P.2 (78)
F versée au dossier de l’affaire n° ICTR-99-45, Le Procureur c. Bizimungu et
consorts;

– une lettre datée du 13 avril 1994 (le «deuxième document»), revêtue de la signature
d’Emmanuel Ndindabahizi et adressée par celui-ci au Gouverneur de la Banque
nationale du Rwanda, dont le texte indique qu’elle a été signée à Kigali, constituant
la pièce à conviction P.2 (79) F versée au dossier de l’affaire n° ICTR-99-45, Le
Procureur c. Bizimungu et consorts;

– une lettre datée du 23 avril 1994, revêtue de la signature d’Emmanuel Ndindaba-
hizi, adressée par celui-ci au Gouverneur de la Banque nationale du Rwanda, et
accompagnée de la Convention n° 01/93 relative à 1’octroi par la Banque nationale
du Rwanda d’une avance spéciale à 1’État rwandais, datée du 23 avril 1994 et
signée notamment par Emmanuel Ndindabahizi, les deux pages constituant
ensemble le «troisième document», dont le texte indique qu’il a été signé à Kigali
et étant la pièce à conviction P.2 (80) F versée au dossier de l’affaire no ICTR-
99-45, Le Procureur c. Bizimungu et consort;,

– une lettre datée du 20 juin 2001 (le «quatrième document»), revêtue de la signature
du Gouverneur de la Banque nationale du Rwanda et adressée au Procureur adjoint
du Tribunal et accompagnant les premier, deuxième et troisième documents, consti-
tuant la pièce à conviction P.2 (81) F versée au dossier de l’affaire n° ICTR-99-
45, Le Procureur c. Bizimungu et consorts;

1 Pièces communiquées par le Procureur sous le titre «Prosecutor’s Disclosure of Exhibits P.2
(78) F, P.2 (79) F, P.2 (80) F, and P.2 (81) F, in the Case of Prosecutor v. Bizimungu et al.,
ICTR-99-45» en date du 3 mars 2005. Sauf dans le cas de la quatrième pièce, le Bureau du
Procureur (le «Procureur») a fourni des traductions anglaises à la Chambre d’appel et à l’appelant
le 22 mars 2005 sous le titre «Confidential Annexes in Support of Prosecutor’s Additional Sub-
missions in Response to the Requête de le Défense en Présentation de Moyens de Preuve Sup-
plémentaires – Art. 115 du Règlement (Pre-appeal Judge’s directive of 8 March 2005)». Dans sa
requête, l’appelant demande également que le Greffier soit prié de communiquer des copies des
quatre documents à la Chambre d’appel et à toutes les parties. Les communications susmention-
nées rendent cette demande sans objet.
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NOTING that the decision called “Judgement and Sentence” was rendered on
15 July 2004 by Trial Chamber I of the International Tribunal (“Trial Judgement”);

NOTING that the Appellant filed his Notice of Appeal against the Trial Judgement
on 13 August 2004;

NOTING the “Prosecutor’s Response to ‘Requête de la Défense en Présentation de
Moyens de Preuve Supplémentaires – Art. 115 du Règlement’”, filed by the Prosecu-
tion on 7 October 2004 (“7 October 2004 Response”), in which the Prosecution
requests the Appeals Chamber to dismiss the Motion in its entirety, and the “Corri-
gendum to Prosecutor’s Response to ‘Requête de la Défense en Présentation de
Moyens de Preuve Supplémentaires – Art. 115 du Règlement’”, filed by the Prosecution
on 8 March 2005, with the corrected version of the 7 October 2004 Response
(“Corrigendum”)2;

NOTING the “Appellant’s Reply to ‘Prosecutor’s Response to Defence Motion to
present additional evidence pursuant to Rule 115 of the Rules of Procedure and Evi-
dence”, filed by the Appellant on 12 October 2004 (“Reply”);

CONSIDERING that the Reply is validly filed in accordance with Rule 7 ter of
the Rules;

BEING ALSO SEIZED OF the “Prosecutor’s Urgent Motion for Clarification of
Matters Raised in the ‘Réplique de l’Appelant (Requête en Présentation de Moyens
de Preuve Supplémentaires – Art. 115 du Règlement)’”, filed by the Prosecution on
13 October 2004 (“Prosecution’s Clarification Motion”), in which the Prosecution asks
the Appeals Chamber to take into account arguments relative to distances between
Gitarama and Kibuye and between Kigali and Gitarama;

NOTING that during the Status Conference of 8 March 2005, the Pre-Appeal Judge
ruled that

“both parties are invited to submit additional arguments within the next two
weeks, and the Prosecution in particular, whether they are in possession of these
originals of these documents” ; and in relation to the Appellant, “you can
elaborate […] on the importance or non-importance of these trial documents. So
leave is granted to file […] within two weeks additional submissions” (“Oral
Rulings”)3;

NOTING the “Prosecutor’s Additional Submissions in Response to the ‘Requête
de la Défense en Présentation de Moyens de Preuve Supplémentaires – Art. 115 du
Règlement’ [Pre-appeal Judge’s directive of 8 March 2005]”, filed by the Prosecution
on 22 March 2005 (“Prosecution’s Additional Submissions”), in which the Prosecu-
tion reiterates the request to dismiss the Motion, and makes submissions in relation
to
– the authenticity of the Four Documents pursuant to Rule 115 of the Rules;
– the inadmissibility of the Four Documents pursuant to Rule 115 of the Rules; and
– the absence of material prejudice from any failure to disclose, under Rule 68 of the

Rules, in this instance;

2 The 7 October 2004 Response did not include a page 1 due to an oversight.
3 Transcript of Status Conference of 8 March 2005, p. 9.
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ATTENDU que la décision intitulée «Jugement et sentence» a été rendue le 15
juillet 2004 par la Chambre de première instance I du Tribunal (le «jugement»);

ATTENDU que l’appelant a déposé son acte d’appel contre le jugement le 13 août
2004;

VU la Réponse du Procureur à la requête de la Défense en présentation de moyens
de preuves supplémentaires – Art. 115 du Règlement, déposée le 7 octobre 2004 par
le Procureur (la «réponse du 7 octobre 2004»), dans laquelle celui-ci demande à la
Chambre d’appel de rejeter la requête dans son intégralité, et le rectificatif du Pro-
cureur intitulé «Corrigendum to Prosecutor’s Response to “Requête de la Défense en
présentation de moyens de preuve supplémentaires – Art. 115 du Règlement”», déposé
le 8 mars 2005 par le Procureur et contenant la version corrigée de la réponse du
7 octobre 2004 (le «rectificatif»)2;

VU la Réplique de l’appelant (Requête en présentation de moyens de preuve sup-
plémentaires - Art. 115 du Règlement), déposée le 12 octobre 2004 par l’appelant (la
«réplique»);

ATTENDU que la réplique a été dûment déposée conformément à l’article 7 ter du
Règlement;

ÉTANT ÉGALEMENT SAISIE de la Requête urgente du Procureur tendant à
apporter des éclaircissements sur les questions soulevées dans la Réplique de l’appe-
lant (Requête en présentation de moyens de preuve supplémentaires – Article 115 du
Règlement), déposée le 13 octobre 2004 par le Procureur (la requête du Procureur en
clarification»), dans laquelle celui-ci demande à la Chambre d’appel de prendre en
compte des arguments relatifs aux distances qui séparent Gitarama de Kibuye et Kiga-
li de Gitarama;

ATTENDU qu’à la conférence de mise en état tenue le 8 mars 2005, le juge de la
mise en état en appel a rendu les ordonnances suivantes (les «ordonnances orales»)3 :

«... les deux parties doivent fournir des arguments supplémentaires dans les
deux semaines qui suivent. Et le Procureur doit indiquer, dans ce délai, s’il est
en possession des originaux de ces documents...»

L’appelant «doit donc fournir des arguments supplémentaires sur l’importance
de ces documents. Il faudrait que ces arguments soient déposés dans les deux
semaines».

VU les conclusions supplémentaires du Procureur intitulées «Prosecutor’s Additio-
nal Submissions in Response to the “Requête de la Défense en Présentation de
Moyens de Preuve Supplémentaires – Art. 115 du Règlement” [Pre-appeal Judge’s
directive of 8 March 2005]», déposées le 22 mars 2005 par le Procureur (les
«conclusions supplémentaires du Procureur»), dans lesquelles celui-ci réitère sa
demande de rejet de la requête et présente des arguments portant sur :
– l’authenticité des quatre documents au regard de l’article 115 du Règlement,
– l’inadmissibilité des quatre documents au regard de l’article 115 du Règlement,
– l’absence de préjudice substantiel en l’espèce résultant de tout manquement à l’obli-

gation de communication prévue à l’article 68 du Règlement;

2 La première page de la réponse du 7 octobre 2004 avait été omise par inadvertance.
3 Compte rendu de la conférence de mise en état du 8 mars 2005, pp. 12 et 13.
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NOTING the “Observations de la Défense sur les documents communiqués par le
bureau du Procureur”, filed confidentially by the Appellant on 22 March 2005
(“Appellant’s Additional Submissions”), in which the Appellant requests to consider
the submissions made therein in relation to, inter alia,
– the authenticity of the Four Documents;
– a possible modification of the Appellant’s arguments with respect to the Four

Documents; and
– the Prosecution’s Clarification Motion;

BEING ALSO SEIZED OF the “Requête de l’Appelant en clarification, en irrecevabilité
des conclusions additionelles du Procureur, et en demande de délais supplémentaires”,
filed by the Appellant on 29 March 2005 (“Appellant’s Clarification Motion”), in
which the Appellant, inter alia, contests the validity of the Prosecution’s Additional
Submissions;

NOTING that at this stage of the appellate proceedings, the Appeals Chamber is
only seized of the question whether the Four Documents fulfill the prerequisites for
being presented by the Appellant as additional evidence pursuant to Rule 115 of the
Rules, and that consequently the Appeals Chamber at this stage will not decide on
the probative value of the Four Documents, if any, in relation to any grounds of
appeal;

CONSIDERING that for additional evidence to be admitted pursuant to Rule 115
(B) of the Rules, the Appellant must establish that (i) the evidence was not available
at trial in any form and could not have been discovered through the exercise of due
diligence, and (ii) that the evidence is relevant to a material issue, credible, and could
have shown that the conviction was unsafe4;

CONSIDERING that, as to the burden of proof, it must be recalled that it is the
Appellant who claims that he is entitled to a right given to him pursuant to Rule 115
of the Rules, and that therefore it is for him to demonstrate that he is entitled to the
right which he claims, and to prove the elements of this entitlement5;

CONSIDERING that the Appellant submits that the Four Documents were in the
custody of the Prosecution since June 2001 when they were sent to the Prosecution
by the National Bank of Rwanda, and that he had heard about their existence for the
first time only after the Trial Judgement was rendered on 15 July 20046;

CONSIDERING that the Prosecution responds, inter alia, that the Four Documents
were available during the trial proceedings through the exercise of due diligence by

4 See Prosecutor v. Nahimana et al., ICTR-99-52-A, Decision on Appellant Hassan Ngeze’s
Motion for Leave to Present Additional Evidence, 14 February 2005, p. 3; Prosecutor v. Kajelije-
li, ICTR-98-44A-A, Decision on Second Defence Motion for the Admission of Additional Evi-
dence pursuant to Rule 115 of the Rules of Procedure and Evidence, 7 March 2005, p. 3;
Prosecutor v. Semanza, ICTR-97-20-A, Decision on Laurent Semanza’s Motion for the Admission
of Additional Evidence, 5 April 2005, paras 6-7.

5 Cf. Prosecutor v. Duško Tadić, IT-94-1-A, Decision on Appellant’s Motion for the Extension
of the Time-Limit and Admission of Additional Evidence, 15 October 1998 (“Tadić Rule 115
Decision”), para. 52.

6 Motion, paras 17, 18.
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VU les Observations de la Défense sur les documents communiqués par le Bureau
du Procureur déposées par l’appelant sous le sceau de la confidentialité le 22 mars
2005 (les «conclusions supplémentaires de l’appelant»), dans lesquelles l’appelant
demande à ce que soient pris en compte ses arguments portant notamment sur :
– l’authenticité des quatre documents,
– une modification possible des arguments de l’appelant relatifs aux quatre docu-

ments,
– la requête en clarification du Procureur;

ÉTANT ÉGALEMENT SAISIE de la Requête de l’appelant en clarification, en
irrecevabilité des conclusions additionnelles du Procureur, et en demande de délais
supplémentaires, déposée par l’appelant le 29 mars 2005 (la «requête en clarification
de l’appelant»), dans laquelle celui-ci présente notamment des arguments contestant
la validité des conclusions supplémentaires du Procureur;

ATTENDU qu’à ce stade de la procédure d’appel, la Chambre d’appel est saisie
de la seule question de savoir si les quatre documents remplissent les conditions auto-
risant leur présentation par l’appelant à titre de moyens de preuve supplémentaires au
sens de l’article 115 du Règlement, elle ne se prononcera donc pas, à ce stade, sur
la valeur probante éventuelle de ces pièces relativement à l’un quelconque des moyens
d’appel;

ATTENDU que pour obtenir l’admission de moyens de preuve supplémentaires
sous le régime de l’article 115 (B) du Règlement, l’appelant doit établir (i) que ces
moyens de preuve n’étaient pas disponibles au procès sous quelque forme que ce soit
et que leur découverte n’aurait pu intervenir malgré toutes les diligences effectuées,
et (ii) qu’ils se rapportent à une question cruciale, qu’ils sont fiables et de nature à
montrer que la condamnation était infondée4;

ATTENDU qu’il convient de rappeler, s’agissant de la charge de la preuve, que
c’est à l’appelant qui revendique le droit prévu à l’article 115 du Règlement d’établir
qu’il peut se prévaloir du droit auquel il prétend et de prouver en quoi il peut pré-
tendre à exercer ce droit5;

ATTENDU que selon l’appelant, les quatre documents sont en la possession du Pro-
cureur depuis juin 2001, date à laquelle ils lui ont été communiqués par la Banque
nationale du Rwanda, mais que lui-même n’en a appris l’existence qu’après le pro-
noncé du jugement du 15 juillet 20046;

ATTENDU que le Procureur répond notamment que les quatre documents étaient
disponibles au moment du procès [et que leur découverte aurait pu intervenir] grâce

4 Voir Le Procureur c. Nahimana et consorts, affaire n° ICTR-99-52-A, Decision on Appellant
Hassan Ngeze’s Motion for Leave to Present Additional Evidence, 14 février 2005, p. 3; Le Pro-
cureur c. Kajelijeli, affaire n° ICTR-98-44A-A, Decision on Second Defence Motion for the
Admission of Additional Evidence pursuant to Rule 115 of the Rules of Procedure and Evidence,
7 mars 2005, p. 3; Le Procureur c. Semanza, affaire n° 1CTR-97-20-A, Decision on Laurent
Semanza’s Motion for the Admission of Additional Evidence, 5 avril 2005, paras. 6 et 7.

5 Cf. Le Procureur c. Tadić, affaire n° IT-94-1-A, Décision relative à la requête de l’appelant
aux fins de prorogation de délai et d’admission de moyens de preuve supplémentaires, 15 octobre
1998 (la «Décision Tadić relative à l’article 115 du Règlement»), para. 52.

6 Requête, paras. 17 et 18.
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the Appellant who was a signatory of the First, the Second and the Third Document
and therefore surely knew of their existence and could have made inquiries of the
Prosecution or the National Bank to have them produced7;

CONSIDERING that the Prosecution also argues that the Appellant had the oppor-
tunity during the pre-trial and trial stage to call evidence on the transfer of funds
recorded in the Four Documents, when Witness DP8 and the Appellant himself tes-
tified on these transactions, and that he thus was able to use the evidence at least in
testimonial form at the time of his trial9;

CONSIDERING that the availability test is two-fold, requiring the Appellant to
demonstrate that the evidence was not available at trial in any form, and that it could
not have been discovered through the exercise of due diligence, including the obli-
gation of a party to make appropriate use of all mechanisms of protection and com-
pulsion that are available under the Statute and the Rules to bring evidence on behalf
of a party before a Trial Chamber10;

CONSIDERING that the unavailability of additional evidence must not result from
the lack of due diligence on the part of the counsel who undertook the defence of
the accused during trial11;

CONSIDERING that pursuant to a request of the Prosecution, the Governor of the
Banque Nationale du Rwanda transmitted the Four Documents to the Prosecution on
20 June 2001, i.e. before the initial appearance of the Appellant took place on
9 October 2001;

CONSIDERING that the Appellant himself – among others – was a signatory of the
First, Second and Third Document in 1994;

CONSIDERING that the Prosecution states that
“[i]t appears that the Prosecution team that conducted the Appellant’s trial was

not aware that this evidence was available to it at the time of the Appellant’s
trial”12,

however drawing a different conclusion than the Appellant from this fact with
respect to a possible violation or Rule 68 of the Rules;

CONSIDERING, however, that the Appeals Chamber is not satisfied that counsel
for the Appellant did not act with due diligence during trial in failing to be aware
that the Appellant signed – no doubt among other documents – the First, Second and
Third Document in 1994, thereby upholding the

7 Prosecution’s Additional Submissions, para. 28.
8 Prosecution’s Additional Submissions, para. 20, referring to Transcript of 7 November 2003,

p. 7.
9 Prosecution’s Additional Submissions, para. 29, referring to the direct examination of the

Appellant during the trial proceedings, Transcript of 25 November 2003, pp 9 and 10.
10 See Tadić Rule 115 Decision, para. 47; Prosecutor v. Ntagerura et al., ICTR-99-46-A, Deci-

sion on Prosecution Motion for Admission of Additional Evidence, 10 December 2004, para. 9.
11 Tadić Rule 115 Decision, para. 47.
12 Response, para. 8.
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à l’exercice, par l’appelant, de toute la diligence voulue dès lors que celui-ci, en tant
que signataire des trois premiers, devait assurément en connaître l’existence et qu’il
aurait pu s’adresser au Procureur ou à la Banque nationale pour s’en assurer la
production7;

ATTENDU que le Procureur fait par ailleurs valoir que l’appelant a eu la possibilité
au cours de la phase préalable au procès et du procès pour présenter des preuves rela-
tives aux virements de fonds attestés par les quatre documents lorsque le témoin DP8

et lui même déposaient à ce sujet, et qu’il aurait donc pu exploiter ces éléments de
preuve, ne fût-ce que sous forme testimoniale, au moment de son procès9;

ATTENDU que le critère de disponibilité comporte deux volets, obligeant l’appelant
à établir non seulement que les moyens de preuve visés n’étaient pas disponibles au
moment du procès sous quelque forme que ce soit, mais aussi que leur découverte
n’aurait pu intervenir malgré toutes les diligences effectuées, y compris en s’acquittant
de l’obligation qui incombe à une partie d’utiliser à bon escient tous les mécanismes
de protection et de contrainte prévus par le Statut et le Règlement afin de présenter
des moyens de preuve au nom d’une partie à la Chambre de première instance10;

ATTENDU que l’indisponibilité des moyens de preuve supplémentaires ne doit pas
découler du manque de diligence du conseil chargé de la défense de l’accusé en pre-
mière instance11;

ATTENDU qu’à la demande du Procureur, le Gouverneur de la Banque nationale
du Rwanda lui a transmis les quatre documents le 20 juin 2001, soit avant la com-
parution initiale de l’appelant qui a eu lieu le 9 octobre 2001;

ATTENDU que l’appelant lui-même était au nombre des personnes qui ont signé
les premier, deuxième et troisième documents en 1994;

ATTENDU que le Procureur déclare qu’
«[il] semble que l’équipe du ministère public au procès de l’appelant n’était

pas informée de ce que ces éléments de preuve étaient disponibles au Bureau du
Procureur lors du procès»12,

tout en tirant de ce fait une conclusion différente, quant à une violation possible
de l’article 68 du Règlement, de celle que fait valoir l’appelant;

ATTENDU cependant que faute d’être convaincue que le conseil de l’appelant n’a
pas fait preuve de la diligence voulue au procès en ne sachant pas que son client
avait signé les premier, deuxième et troisième documents en 1994 – parmi d’autres
assurément –, la Chambre d’appel s’en tient à la

7 Conclusions supplémentaires du Procureur, para. 28.
8 Conclusions supplémentaires du Procureur, para. 20, faisant référence au compte rendu de

l’audience du 7 novembre 2003, p. 9.
9 Conclusions supplémentaires du Procureur, para. 29, faisant référence à l’interrogatoire prin-

cipal de l’appelant en première instance, Compte rendu de l’audience du 25 novembre 2003, p.
10 à 12.

10 Décision Tadić relative à l’article 115 du Règlement, para. 47; Le Procureur c. Ntagerura
et consorts, affaire n° ICTR-99-46 A, Décision relative à la requête du Procureur aux fins
d’admission de moyens de preuve supplémentaires, 10 décembre 2004, para. 9

11 Décision Tadić relative à l’article 115 du Règlement, para. 47
12 Réponse du 7 octobre 2004, par. 8.
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“strong presumption that counsel at trial acted with due diligence, or putting
it another way, that the performance of counsel fell within the range of reasonable
professional assistance”13;

CONSIDERING that the Appellant did not act without due diligence in failing to
be aware that the Prosecution had requested and received the First, Second and Third
Documents, together with the Fourth Document;

CONSIDERING THEREFORE that the Four Documents were not available at trial
for the Appellant within the meaning of Rule 115 of the Rules;

CONSIDERING that the Four Documents are relevant within the meaning of
Rule 115 of the Rules, as they, inter alia, relate to the alibi defence of the Appellant
which is a material issue of the case;

CONSIDERING that as to credibility, evidence will only be refused to be admitted
if it is so lacking in terms of credibility and reliability that it is devoid of any pro-
bative value14 in relation to a decision pursuant to Rule 115 of the Rules;

CONSIDERING that the Appellant does not dispute the authenticity of the Four
Documents15;

CONSIDERING that the Prosecution submits that while the Four Documents are
“not necessarily accurate” with respect to the exact dates of their creation, and “inac-
curate, in relation to the exact location at which the signatories were, physically, on
the relevant dates”, “all four documents appear to be authentic”16;

CONSIDERING that the Appeals Chamber, for the purposes of this decision, deter-
mines that the Four Documents meet the credibility requirement within the meaning
of Rule 115 of the Rules;

CONSIDERING that the Four Documents could have been a decisive factor in
reaching the decision at trial if they could have had an impact on the verdict, i.e.
they could have shown that a conviction was unsafe17;

CONSIDERING that the significance of the additional evidence must be considered
in the context of the evidence which was given at trial and not in isolation18;

CONSIDERING that the Four Documents could have established that the Appellant
was not in Gitwa in April 1994, and that this could have strengthened an alibi defence
of the Appellant;

13 Prosecutor v. Kupreškić et al., IT-95-16-A, Decision on the Admission of Additional Evi-
dence Following Hearing of 30 March 2001, para. 24.

14 Cf. Prosecutor v. Ntagerura et al., ICTR-99-46-A, Decision on Prosecution Motion for
Admission of Additional Evidence, 10 December 2004, para. 22.

15 Appellant’s Observations, para. 5; “[…] il n’y a aucune contestation sur leur véracité, leur
authenticité”, Transcript of Status Conference of 8 March 2005, p. 12.

16 Prosecution’s Additional Submissions, paras 7-9.
17 Cf. Prosecutor v. Krstić, IT-98-33-A, Decision on Applications for Admission of Additional

Evidence on Appeal, 5 August 2003, p. 3.
18 Cf. Prosecutor v. Ntagerura et al., ICTR-99-46-A, Decision on Prosecution Motion for

Admission of Additional Evidence, 10 December 2004, para. 12.
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«forte présomption que le conseil a agi lors du procès avec toute la diligence
requise ou, en d’autres termes, que la prestation du conseil est raisonnablement
conforme aux normes de la profession»13;

ATTENDU que l’appelant n’a pas manqué à la diligence voulue en ne sachant pas
que le Procureur avait demandé et reçu les premier, deuxième et troisième documents,
de même que le quatrième;

ATTENDU PAR CONSÉQUENT que les quatre documents n’étaient pas à la dis-
position de l’appelant au moment du procès au sens de l’article 115 du Règlement;

ATTENDU que les quatre documents sont pertinents au sens de l’article 115 du
Règlement, en ce qu’ils se rapportent notamment à la défense d’alibi invoquée par
l’appelant, laquelle constitue une question cruciale en l’espèce;

ATTENDU qu’en ce qui concerne la fiabilité requise par l’article 115 du Règle-
ment, l’admission d’un moyen de preuve ne sera refusée que si celui-ci manque à ce
point de crédibilité et de fiabilité qu’il ne serait d’aucune valeur probante14;

ATTENDU que l’appelant ne conteste pas l’authenticité des quatre documents15;

ATTENDU que de l’avis du Procureur, « les quatre documents paraissent tous
authentiques», même s’ils ne sont pas «nécessairement exacts» quant aux dates
exactes auxquelles ils ont été établis et qu’ils sont «inexacts quant au lieu véritable
où se trouvaient effectivement leurs signataires aux dates pertinentes»16;

ATTENDU qu’aux fins de la présente décision, la Chambre d’appel considère que
les quatre documents remplissent la condition de fiabilité posée par l’article 115 du
Règlement;

ATTENDU que la présentation des quatre documents au procès en aurait peut-être
changé l’issue, s’ils avaient pu avoir une incidence sur le verdict, en ce sens qu’ils
auraient pu démontrer qu’une déclaration de culpabilité était infondée17;

ATTENDU que l’importance des moyens de preuve supplémentaires doit être mesu-
rée au regard des moyens de preuve présentés au procès et non de façon isolée18;

ATTENDU que les quatre documents auraient pu établir que l’appelant ne se trou-
vait pas à Gitwa en avril 1994 et que ce fait aurait pu renforcer la défense d’alibi
par lui invoquée;

13 Le Procureur c. Kupreškić et consorts, affaire n° IT-95-16-A, Décision relative à l’admission
de moyens de preuve supplémentaires suite à l’audience du 30 mars 2001, par. 24.

14 Cf. Le Procureur c. Ntagerura et consorts, affaire n° ICTR-99-46-A, Décision relative à la
requête du Procureur aux fins d’admission de moyens de preuve supplémentaires, 10 décembre
2004, para. 22.

15 Conclusions supplémentaires de l’appelant, para. 5; compte rendu de la conférence de mise
en état, 8 mars 2005, p. 12 : «… il n’y a aucune contestation sur leur véracité, leur authenticité».

16 Conclusions supplémentaires du Procureur, paras. 7 à 10.
17 Cf. Le Procureur c. Krstić, affaire n° IT-98-33-A, Décision relative aux requêtes aux fins

d’admission de moyens de preuve supplémentaires en appel, 5 août 2003, p. 3.
18 Cf. Le Procureur c. Ntagerura et consorts, affaire n° ICTR-99-46-A, Décision relative à la

requête du Procureur aux fins d’admission de moyens de preuve supplémentaires, 10 décembre
2004, para. 12.
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CONSIDERING that the Four Documents could have had an impact on the
credibility of Witnesses CGY and CGN who testified, inter alia, on arms being
distributed by the Appellant at Gitwa Hill on 23 and 24 April 1994, respectively;

CONSIDERING THEREFORE that the Four Documents could have had an impact
on the verdict if they had been available for the Appellant at trial;

CONSIDERING that the question whether or not the Prosecution was under the
obligation to disclose the Four Documents pursuant to Rule 68 of the Rules to the
Appellant has to be dealt with only in the appeal judgement, as it refers to the Appel-
lant’s fourth ground of appeal;

CONSIDERING that the Appellant’s Additional Submissions and the Prosecution’s
Additional Submissions were considered in relation to this decision pursuant to
Rule 115 of the Rules only;

CONSIDERING THEREFORE that the Appellant is not prejudiced by not being
granted the right to respond to the Prosecution’s Additional Submissions, although
they contained arguments that were for the first time raised therein;

NOTING that the Prosecution states in the Prosecution’s Additional Submissions
that it

“respectfully reserves the right to seek to file further submissions, in response
to any fresh points raised by the Appellant”19;

CONSIDERING that the Appellant’s Additional Submissions do not contain any
such “fresh points” that would warrant a response of the Prosecution20;

CONSIDERING that the Prosecution filed the Prosecution’s Clarification Motion
“in the light of a misleading assertion made in the Reply”, namely that

“[t]he Trial Chamber did not make a specific finding with regards to the dis-
tance between Gitarama and Kibuye, contrary to the assertion in the Reply”,

and that
“[o]n the evidence adduced at trial, which was not disputed by the Appellant,

the distance between Kigali and Gitarama is not 75 km and the distance
between Kibuye and Gitarama is not 150 km, contrary to the assertion in the
Reply”21;

CONSIDERING that pursuant to Rules 54 and 107 of the Rules, at the request of
either party the Appeals Chamber may issue such orders as may be necessary for the
conduct of the appeal;

CONSIDERING that the Appeals Chamber is competent to determine whether
references of the Appellant to the Trial Judgement correctly correspond to the findings

19 Prosecution’s Additional Submissions, para. 2.
20 The Appellant declares that he “ne modifiera pas son argumentation, telle qu’elle figure dans

sa Requête initiale et dans sa Réplique du 11 octobre 2004”, Appellant’s Additional Submissions,
paras 6, 10.

21 Prosecution’s Clarification Order, paras 2, 3.
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ATTENDU que les quatre documents auraient pu affecter la crédibilité des témoins
CGY et CGN, lesquels ont notamment déposé au sujet de la distribution d’armes par
l’appelant sur la colline de Gitwa les 23 et 24 avril 1994 respectivement;

ATTENDU PAR CONSÉQUENT que les quatre documents auraient pu avoir une
incidence sur le verdict s’ils avaient été à la disposition de l’appelant au moment du
procès;

ATTENDU que la question de savoir si le Procureur avait ou non l’obligation de
communiquer les quatre documents en application de l’article 68 du Règlement ne
doit être traitée que dans l’arrêt principal dès lors qu’elle se rapporte au quatrième
moyen d’appel de l’appelant;

ATTENDU que, pour les fins de la présente décision, les conclusions supplémen-
taires de l’appelant et du Procureur n’ont été examinées qu’au regard de l’article 115
du Règlement;

ATTENDU PAR CONSÉQUENT que le fait pour l’appelant de ne pas avoir été
autorisé à répondre aux conclusions supplémentaires du Procureur ne lui causera pas
de préjudice, même si lesdites conclusions contiennent des arguments soulevés pour
la première fois;

ATTENDU que dans ses conclusions supplémentaires, le Procureur

«se réserve respectueusement le droit de demander l’autorisation de déposer
d’autres conclusions en réponse à tout argument inédit avancé par l’appelant»19;

ATTENDU que les conclusions supplémentaires de l’appelant ne contiennent aucun
«argument inédit» qui appellerait une réponse du Procureur20;

ATTENDU que dans sa requête en clarification, formée «[e]n raison d’une affir-
mation prêtant à confusion faite dans la réplique», le Procureur affirme que

«[l]a Chambre de première instance n’a pas dégagé une conclusion spécifique
relativement à la distance entre Gitarama et Kibuye, contrairement à l’affirmation
contenue dans la Réplique»

et qu’
«[il] ressort de la preuve produite au procès et non contestée par l’appelant

que la distance qui sépare Kigali de Gitarama n’est pas de 75 kilomètres et que
celle entre Kibuye et Gitarama n’est pas de 150 kilomètres, contrairement à
l’affirmation contenue dans la réplique»21;

ATTENDU qu’en application des articles 54 et 107 du Règlement, la Chambre
d’appel peut, à la demande d’une des parties, rendre les ordonnances nécessaires aux
fins de la conduite de l’appel;

ATTENDU que la Chambre d’appel est compétente pour déterminer si les réfé-
rences que l’appelant a faites au jugement correspondent effectivement aux conclu-
sions qui y sont dégagées, et que par conséquent les arguments présentés par le Pro-

19 Conclusions supplémentaires du Procureur, para. 2.
20 Conclusions supplémentaires de l’appelant, paras. 6 et 10 : l’appelant «ne modifiera pas son

argumentation, telle qu’elle figure dans sa Requête initiale et dans sa Réplique du 11 octobre
2004».

21 Requête du Procureur en clarification, paras. 2 et 3.
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therein, and that therefore the arguments made in the Prosecution’s Clarification
Motion are not necessary for the conduct of the appeal;

CONSIDERING that the arguments in the Appellant’s Additional Submissions
relating to the Prosecution’s Clarification Motion were not covered by the Oral
Rulings;

FOR THE FOREGOING REASONS
GRANTS the request of the Prosecution to replace the 7 October 2004 Response

with the Corrigendum, adding a page 1 missing in the 7 October 2004 Response due
to an oversight;

GRANTS the Motion insofar as it relates to the request for leave to present the
Four Documents as additional evidence pursuant to Rule 115 of the Rules;

DECLARES MOOT the remaining part of the Motion requesting the Appeals
Chamber to order the Registrar to communicate to the Appeals Chamber and to all
the parties a copy of the Four Documents;

DECLARES MOOT the Appellant’s Clarification Motion; and
DISMISSES the Prosecution’s Clarification Motion.

Done in French and English, the English text being authoritative.

Dated this fourteenth day of April 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***
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cureur dans sa requête en clarification ne sont pas nécessaires à la conduite de
l’appel;

ATTENDU que les arguments présentés dans les conclusions supplémentaires de
l’appelant relativement à la requête du Procureur en clarification sortent du cadre des
ordonnances orales;

PAR CES MOTIFS
FAIT DROIT à la demande du Procureur aux fins de remplacement de la réponse

du 7 octobre 2004 par son rectificatif, à l’effet d’y ajouter la page 1 omise par inad-
vertance du dépôt originel;

FAIT DROIT à la requête en ce qu’elle concerne l’autorisation de présenter les
quatre documents en tant que moyens de preuve supplémentaires au sens de l’article
115 du Règlement;

DÉCLARE SANS OBJET la partie de la requête demandant qu’il soit ordonné au
Greffier de communiquer à la Chambre d’appel et à toutes les parties une copie des
quatre documents;

DÉCLARE SANS OBJET la requête de l’appelant en clarification;
REJETTE la requête du Procureur en clarification.

Fait en français et en anglais, le texte anglais faisant foi.

La Haye (Pays-Bas), le 14 avril 2005.

[Signé] : Theodor Meron

***
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Decision on “Requête Urgente aux fins de prorogation de délai
pour le dépôt de la réplique de l’appelant”

28 June 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Extension of time, Computing delay, Language of the
Counsel, Interest of fair trial – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rules 116 (A) and 116 (B)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States, between 1 January 1994
and 31 December 1994 (“Appeals Chamber” and “International Tribunal”, respective-
ly),

BEING SEIZED OF the “Requête Urgente aux Fins de Prorogation de Délai pour
le Dépôt de la Réplique de l’Appelant”, filed by Emmanuel Ndindabahizi (“Appel-
lant“) on 22 June 2005 (“Request”), in which the Appellant requests the Appeals
Chamber to order that the time limit pursuant to Rule 113 of the Rules of Procedure
and Evidence (“Rules”) for filing his brief in reply

“ne commence à courir qu’à compter du jour où le Mémoire en Réplique (sic)
du Procureur sera notifié à l’appelant en langue française”;

NOTING the “Respondent’s Brief of the Prosecutor” which was filed by the Office
of the Prosecutor (“Prosecutor”) solely in English on 17 June 2005 (“Respondent’s
Brief”);

NOTING that the Appellant and his counsel are solely francophone;
NOTING that the Prosecutor has informed the Appeals Chamber that it does not

intent to file a response to the Request;
NOTING that under Rule 116 (A) of the Rules, the Appeals Chamber may grant

a motion for an extension of time if good cause is shown;
NOTING that the Appellant, in support of the Request, refers to Rule 116 (B) of

the Rules which provides that
“where the ability of the accused to make full answer and defence depends

on the availability of a decision in an official language other than that in which
it was originally issued, that circumstance shall be taken into account as a good
cause under the present Rule”;
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CONSIDERING that Rule 116 (B) of the Rules is not directly applicable in the
present circumstances, as the Request is made in relation to a Respondent’s brief and
not with regard to a decision;

CONSIDERING, however, that the fact that the Appellant and his counsel are sole-
ly francophone warrants in the interest of fair trial an extension of time and therefore
constitutes good cause pursuant to Rule 116 (A) of the Rules;

NOTING that it is not necessary for the purposes of this appeal to translate into
English the part of the Respondent’s Brief which is written in French;

FOR THE FOREGOING REASONS,
HEREBY GRANT the Request;
ORDER that the Appellant may file his brief in reply, if any, within fifteen days

after his receipt of the translation of the Respondent’s Brief into French;
DIRECT the Registrar to ensure that the translation of the Respondent’s Brief into

French is provided without undue delay and immediately forwarded to the Appellant;
and

DIRECT the Registrar to inform the Appeals Chamber about the day on which the
Appellant will have received the translation of the Respondent’s Brief into French.

Done in French and English, the English text being authoritative.

Dated this twenty-eighth day of June 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***
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Order Replacing a Judge in a Case
Before the Appeals Chamber

15 July 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Theodor Meron, Presiding Judge

Emmanuel Ndindabahizi – André Ntagerura – Composition of the Appeals Chamber,
Commune Appeals Chamber to Ad Hoc Tribunals, Re-Assignment of Judges, Interest
of an effective management

International Instrument cited :

Statute, art. 11 (3), 12 bis, 13 (3), 13 (4) and 14 (4)

I, THEODOR MERON, Presiding Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994 (“Tribunal”),

NOTING the appeal lodged by Emmanuel Ndindabahizi on 13 August 2004 against
the Judgement rendered by Trial Chamber 1 on 15 July 2004;

CONSIDERING the composition of the Tribunal as set out in Document IT/222 of
the International Tribunal for the former Yugoslavia, issued on 17 November 2003;

NOTING the “President’s Assignment of Judge Andrésia Vaz to the Appeals Cham-
ber and Judge Inés Weinberg de Roca to a Trial Chamber” of 24 February 2005 (“Tri-
bunal President’s Re-Assignment Order”), made by Judge Erik Møse, President of the
Tribunal, which reads as follows :

RECALLING that on 31 January 2003, the General Assembly elected eleven
permanent judges to the Tribunal in conformity with Article 12 bis of its Statute;

HAVING CONSIDERED Article 13 (3) of the Statute, which provides that the
President, after consultation with the permanent judges of the Tribunal, shall
assign two of the permanent judges elected in accordance with Article 12 bis of
the Statute to be members of the Appeals Chamber of the international Criminal
Tribunal for the Former Yugoslavia;

TAKING INTO ACCOUNT Article 13 (4) of the Statute, according to which
members of the Appeals Chamber of the international Criminal Tribunal for the
Former Yugoslavia shall also serve as the members of the Appeals Chamber of
the international Criminal Tribunal for Rwanda;

TAKING ALSO INTO ACCOUNT Article 14 (4) of the Statute of the inter-
national Criminal Tribunal for the Former Yugoslavia, according to which two
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Ordonnance portant remplacement d’un juge
dans une affaire devant la Chambre d’appel

15 juillet 2005 (ICTR-2001-71-A)

(Original : Anglais)

Chambre d’appel

Juge : Theodor Meron, Président de Chambre

Emmanuel Ndindabahizi – André Ntagerura – Composition de la Chambre d’appel,
Composition commune de la Chambre d’appel des Tribunaux ad hoc, Réaffectation
de juges, Intérêt d’une bonne administration de l’affaire

Instrument international cité :

Statut, art. 11 (3), 12 bis, 13 (3), 13 (4) et 14 (4)

NOUS, THEODOR MERON, Président de la Chambre d’appel du Tribunal pénal
international chargé de juger les personnes présumées responsables d’actes de géno-
cide ou d’autres violations graves du droit international humanitaire commis sur le
territoire du Rwanda et les citoyens rwandais présumés responsables de tels actes ou
violations commis sur le territoire d’États voisins entre le 1er janvier et le 31
décembre 1994 (le «Tribunal»),

VU l’appel interjeté par Emmanuel Ndindabahizi le 13 août 2004 contre le juge-
ment rendu par la Chambre de première instance I le 15 juillet 2004;

VU la composition du Tribunal telle qu’elle est exposée dans le document IT/222
du Tribunal international pour l’ex-Yougoslavie, établi le 17 novembre 2003;

VU l’«Ordonnance du Président portant nomination de la juge Andrésia Vaz à la
Chambre d’appel et de la juge Inés Weinberg de Roca à une Chambre de première
instance» (l’«Ordonnance du Président du Tribunal portant réaffectation de juges»),
rendue le 24 février 2005 par le juge Erik Møse, Président du Tribunal, qui est libel-
lée comme suit :

RAPPELANT que, le 31 janvier 2003, l’Assemblée générale a élu onze juges
permanents du Tribunal conformément à l’article 12 bis du Statut du Tribunal;

Vu l’article 13 (3) du Statut, qui dispose que le Président, après avoir consulté
les juges permanents du Tribunal, nomme deux des juges permanents élus
conformément à l’article 12 bis du Statut à la Chambre d’appel du Tribunal pénal
international pour l’ex-Yougoslavie;

VU l’article 13 (4) du Statut, selon lequel les juges siégeant à la Chambre
d’appel du Tribunal pénal international pour l’ex-Yougoslavie siègent également
à la Chambre d’appel du Tribunal pénal international pour le Rwanda;

Vu l’article 14 (4) du Statut du Tribunal pénal international pour l’ex-Yougos-
lavie, selon lequel deux des juges nommés conformément au Statut du Tribunal
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of the judges elected in accordance with the Statute of the International Criminal
Tribunal for Rwanda shall be assigned by the President of the Tribunal, in con-
sultation with the President of the International Criminal Tribunal for the Former
Yugoslavia, to be members of the Appeals Chamber and permanent judges of the
International Criminal Tribunal for the Former Yugoslavia;

RECALLING that on 4 June 2003, Judge Mehmet Güney and Judge Inés
Weinberg de Roca were assigned to the Appeals Chambers of the International
Criminal Tribunal for Rwanda and the international Criminal Tribunal for the
Former Yugoslavia;

HAVING CONSULTED with the permanent judges of the international
Criminal Tribunal for Rwanda and the President of the International Criminal
Tribunal for the Former Yugoslavia, and bearing in mind the need to ensure the
interests of the Tribunal as a whole and, in particular, the need to ensure trial
experience from the Tribunal in the work of the Appeals Chamber and appeals
experience in the work of the Trial Chambers;

ASSIGNS Judge Andrésia Vaz to the Appeals Chambers of the international
Criminal Tribunal for Rwanda and the International Criminal Tribunal for the
Former Yugoslavia, and Judge Inés Weinberg de Roca to Trial Chamber III of
the International Criminal Tribunal for Rwanda. These assignments shall take
effect from 15 August 2005.

CONSIDERING that the case Ndindabahizi v. The Prosecutor, Case n° ICTR-2001-
71-A (“Ndindabahizi”) is in its pre-appeal phase and that, thus, no hearing in this
case has been held;

CONSIDERING further that it is in the interest of an effective management of the
case to ensure that no undue delay will result from the implementation of the Tribunal
President’s Re-Assignment Order;

PURSUANT TO Articles 11 (3) and 13 (4) of the Statute of the Tribunal;
HEREBY ASSIGN, with effect from 15 August 2005, Judge Mohamed Shahabud-

deen to replace Judge Inés Weinberg de Roca in the present case;
AND ORDER that in the case of Ndindabahizi, the Appeals Chamber shall be con-

stituted, as of 15 August 2005, as follows :
Judge Theodor Meron
Judge Mohamed Shahabuddeen
Judge Florence Mumba
Judge Mehmet Güney
Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 15th day of July 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***
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pénal international pour le Rwanda seront nommés par le Président dudit Tribu-
nal, en consultation avec le Président du Tribunal pénal international pour l’ex-
Yougoslavie, membres de la Chambre d’appel et juges permanents du Tribunal
pénal international pour l’ex-Yougoslavie;

RAPPELANT que, le 4 juin 2003, le juge Mehmet Güney et la juge Inès
Weinberg de Roca ont été nommés à la Chambre d’appel du Tribunal pénal inter-
national pour le Rwanda et du Tribunal pénal international pour l’ex-
Yougoslavie;

AYANT CONSULTE les juges permanents du Tribunal pénal international
pour le Rwanda et le Président du Tribunal pénal international pour l’ex-You-
goslavie, et compte tenu de la nécessité de veiller à l’intérêt du Tribunal dans
son ensemble et, en particulier, de faire profiter, dans le cadre de leurs travaux
respectifs, la Chambre d’appel de l’expérience des procès en première instance
et les Chambres de première instance, de l’expérience de la procédure en appel;

NOMME la juge Andrésia Vaz à la Chambre d’appel du Tribunal pénal inter-
national pour le Rwanda et du Tribunal pénal international pour l’ex-Yougoslavie,
et la juge Inés Weinberg de Roca à la Chambre de première instance III du Tri-
bunal pénal international pour le Rwanda. Ces nominations prennent effet à
compter du 15 août 2005.

ATTENDU que l’affaire Ndindabahizi c. Le Procureur, affaire n° ICTR-2001-71-A
(l’«affaire Ndindabihizi») est actuellement en la phase de mise en état en appel et
que, donc, aucune audience n’a été tenue dans cette affaire;

ATTENDU par ailleurs que l’intérêt d’une bonne administration de l’affaire com-
mande que l’on veille à ce que la mise en œuvre de l’ordonnance du Président du
Tribunal portant réaffectation de juges n’entraîne aucun retard indu;

VU les articles 11 (3) et 13 (4) du Statut du Tribunal;
NOMMONS le juge Mohamed Shahabuddeen en remplacement de la juge Inés

Weinberg de Roca dans la présente affaire et, ce, à compter du 15 août 2005;
ET ORDONNONS qu’à compter du 15 août 2005, la Chambre d’appel, dans

l’affaire Ntagerura, sera composée des juges suivants :
Theodor Meron
Mohamed Shahabuddeen
Florence Mumba
Mehmet Güney
Wolfgang Schomburg

Fait en anglais et en français, la version anglaise faisant foi.

FAIT à La Haye (Pays-Bas), le 15 juillet 2005.

[Signé] : Theodor Meron

***
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Scheduling Order
20 July 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolfgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Schedule, Mental and physical condition of the detained
person, Status Conference

International Instrument cited :

Rules of Procedure and Evidence, rules 54 and 65 bis (B)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory
of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States, between 1 January 1994 and 31
December 1994 (“Appeals Chamber” and “International Tribunal”, respectively);

NOTING that the last status conference before the pre-appeal Judge was held on
8 March 2005;

NOTING that Emmanuel Ndindabahizi (“Appellant”) is currently in detention in the
United Nations Detention Unit in Arusha pending appeal;

NOTING that pursuant to Rule 65 bis (B) of the Rules of Procedure and Evidence
(“Rules”), “[t]he Appeals Chamber or an Appeals Chamber Judge may convene a sta-
tus conference”;

CONSIDERING that it is in the interests of justice to allow a person in custody
pending appeal the opportunity to raise issues in relation thereto, including the mental
and physical condition of that person;

PURSUANT TO RULES 54 AND 65 BIS (B) OF THE RULES
HEREBY ORDER that a status conference be held before the Pre-Appeal Judge in

the presence of Emmanuel Ndindabahizi on 19 September 2005, at 11.30 am, in
Courtroom “Laïty Kama”1;

ORDER that Lead Counsel be present at the status conference;
DIRECT the Registrar to arrange for the necessary means including translation services

and to provide a full transcript of the status conference in French and English.

Done in French and English, the English text being authoritative.

Dated this twentieth day of July 2005, at The Hague, The Netherlands.

[Signed] : Wolfgang Schomburg

***

1 Hour and venue of the status conference may be subject to a change by short notice.
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Order on Appellant’s “Requête urgente en extension de délai
pour le dépôt de la réplique au Procureur”

and “Requête en clarification de la date de réception
du mémoire de l’intimé”

9 November 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Wolgang Schomburg, Pre-Appeal Judge

Emmanuel Ndindabahizi – Extension of time, Computing of the delays, Good Cause,
Translation in an official language of the Tribunal – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rules 113, 116 (A) and 116 (B)

I, WOLFGANG SCHOMBURG, a Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States, between 1 January 1994
and 31 December 1994 (“Appeals Chamber” and “International Tribunal”,
respectively);

BEING SEIZED OF the “Requête urgente en extension de délai pour le dépôt de
la Réplique au Procureur” (“Urgent Motion”), filed by Emmanuel Nindabahizi
(“Appellant”) on 28 October 2005, in which lead counsel for the Appellant requests
an extension of time of at least three weeks to file the brief in reply;

NOTING the “Prosecutor’s Response to Appellant Emmanuel Ndindabahizi’s
‘Requête urgente en extension de délai pour le dépôt de la Réplique au Procureur’”,
filed by the Office of the Prosecutor (“Prosecution”) on 1 November 2005;

BEING ALSO SEIZED OF the “Requête en clarification de la date de réception
du mémoire de l’intimé”, filed by the Appellant on 7 November 2005 (“Further
Motion”) in which the Appellant clarifies the Urgent Motion and argues that he
received 56 pages of the French translation of the Prosecution Respondent’s brief only
on 31 October 2005 and that consequently the time limit of fifteen days to file a brief
in reply pursuant to Rule 113 of the Rules of Procedure and Evidence (“Rules”)
should run as of that day, so that he would have to file a brief in reply by 14 Novem-
ber 2005;

NOTING that the Prosecution has informed the Appeals Chamber on 7 November
2005 by telephone that it does not intend to respond to the Further Motion;

CONSIDERING that the Appellant demonstrated in the Further Motion that while
he had received the first 44 pages of the French translation of the Prosecution
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Respondent’s brief on 26 October 2005, he received the ending 56 pages of this
document on 31 October 2005;

CONSIDERING that under Rule 116 (A) of the Rules, the Appeals Chamber may
grant a motion for an extension of time upon a showing of good cause;

NOTING that Rule 116 (B), of the Rules provides that
“[w]here the ability of the accused to make full answer and Defence depends

on the availability of a decision in an official language other than that in which
it was originally issued, that circumstance shall be taken into account as a good
cause under the present Rule”;

CONSIDERING that the Appellant has shown good cause for granting an extension
of time pursuant to Rule 116 (A) of the Rules;

FOR THE FOREGOING REASONS
GRANTS the Urgent Motion as clarified by the Further Motion, and
ORDERS the Appellant to file, if he so wishes, his brief in reply no later than

14 November 2005.

Done in French and English, the English text being authoritative.

Dated this ninth day of November 2005, at The Hague, The Netherlands.

[Signed] : Wolgang Schomburg

***

Order Replacing a Judge in a Case Before the Appeals Chamber
18 November 2005 (ICTR-2001-71-A)

(Original : English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Emmanuel Ndindabahizi – Composition of the Appeals Chamber, Replacement of a
Judge

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International
Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States Between 1 January and 31 Decem-
ber 1994,

NOTING the “Acte d’appel” filed by Emmanuel Ndindabahizi on 13 August 2004
against the Judgement rendered by the Trial Chamber on 15 July 2004;
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NOTING the expiration of the term of Judge Florence Mumba, a member of the
Appeals Chamber, effective 16 November 2005;

CONSIDERING the composition of the Appeals Chamber as set out in document
IT/242 of the International Tribunal for the former Yugoslavia, issued on 17 Novem-
ber 2005;

CONSIDERING that this case is in its pre-appeal phase and that, thus, no hearing
in this case has been held;

HEREBY ASSIGN, with immediate effect, Judge Liu Daqun to replace Judge
Florence Mumba in the present case;

AND ORDER that the Bench in Prosecutor v. Emmanuel Ndindabahizi, Case
n° ICTR-2001-71-A, shall be composed as follows :

Judge Mohamed Shahabuddeen
Judge Mehmet Güney
Judge Liu Daqun
Judge Theodor Meron
Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 18th day of November 2005, at The Hague, The Netherlands.

[Signed] : Fausto Pocar
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The Prosecutor v. Eliezer NIYITEGEKA

Case N° ICTR-96-14

Case History

• Name : NIYITEGEKA
• First Name : Eliezer
• Date of Birth : 1952
• Sex : male
• Nationality : Rwandan
• Former Official Function : Minister of Information of Interim Government

• Date of Indictment’s Confirmation : 15 July 1996
• Counts : genocide, and subsidiary, complicity in genocide, direct and public

incitement to commit genocide, crimes against humanity and serious viola-
tions of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol II

• Date of Indictment’s Amendments : 29 April 1999, 26 June 2000 and 28 February
2001

• Date and Place of Arrest : 9 February 1999, in Kenya
• Date of Transfer : 11 February 1999
• Date of Initial Appearance : 15 April 1999
• Pleading : not guilty
• Date Trial Began : 17 June 2002
• Date and content of the Sentence : 15 May 2003, life imprisonment
• Appeal dismissed on 9 July 2004, Trial Chamber sentence confirmed
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Le Procureur c. Eliezer NIYITEGEKA

Affaire N° ICTR-96-14

Fiche technique

• Nom : NIYITEGEKA
• Prénom : Eliézer
• Date de naissance : 1952
• Sexe : masculin
• Nationalité : Rwandaise
• Fonction occupée au moment des faits incriminés : Ministre de l’information

du gouvernement intérimaire
• Date de la confirmation de l’acte d’accusation : 15 July 1996
• Chefs d’accusation : génocide et subsidiairement, complicité de génocide, inci-

tation publique et directe à commettre le génocide, crime contre l’humanité
et violations graves de l’article 3 commun aux Conventions de Genève de
1949 et du Protocole additionnel II aux dites Conventions de 1977

• Date des modifications apportées à l’acte d’accusation : 29 avril 1999, 26 juin
2000 et 28 février 2001

• Date et lieu de l’arrestation : 9 février 1999, au Kenya
• Date du transfert : 11 février 1999
• Date de la comparution initiale : 15 avril 1999
• Précision sur le plaidoyer : non coupable
• Date du début du procès : 17 juin 2002
• Date et contenu du prononcé de la peine : 15 mai 2003, emprisonnement à vie
• Appel : rejeté le 9 juillet 2004, confirmation de la sentence de la Chambre

de première instance
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Decision on Niyitegeka’s Urgent Request for Legal Assistance
20 June 2005 (ICTR-96-14-R)

(Original : English)

Appeals Chamber

Judges : Theodor Meron, Presiding Judge ; Mohamed Shahabuddeen ; Florence
Mumba; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Eliézer Niyitiegeka – Legal assistance, Legal aid granted until finality of the case,
Motion for review, Stage of the preliminary examination, Motion for review as excep-
tional remedy, Criteria for authorizing review – Function of the Counsel – Motion
granted (Counsel Re-assigned)

International Instruments cited :

Directive on Assignment of Defence Counsel, art. 1 (A) and 15 (A); Rules of Proce-
dure and Evidence, rules 45 (I), 120 and 121; Statute, art. 25

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Decision
(Prosecutor’s Request for Review or Reconsideration), 31 March 2000 (ICTR-97-19)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Hazim Delić, Decision on Motion for
Review, 25 April 2002 (IT-96-21); Appeals Chamber, The Prosecutor v. Goran Jelisić,
Decision on Motion for Review, 2 May 2002 (IT-95-10); Appeals Chamber, The
Prosecutor v. Duško Tadiċ, Decision on Motion for Review, 30 July 2002 (IT-94-1);
Appeals Chamber, The Prosecutor v. Drago Josipović, Decision on Motion for Review,
7 March 2003 (IT-95-16)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law committed in the territory of Rwanda and Rwandan citizens
responsible for genocide and other serious violations committed in the territory of
neighbouring States, between 1 January and 31 December 1994 (“Tribunal”),

NOTING the “Requête en révision du jugement/réparation du préjudice causé par
la violation, par le Procureur, du Règlement et des règlements internes” filed by
Eliézer Niyitegeka (“Applicant”), on 27 October 2004 (“Motion for Review”)1;

1 On 1 December 2004, the Presiding Judge of the Appeals Chamber issued an Order assigning
a bench of Judges to entertain the Motion for Review. Further to the said motion, the Applicant
filed a corrigendum on 29 December 2004. On 7 February 2005, he again filed, still without the
assistance of counsel, a “Mémoire supplémentaire à la ‘Requête en révision du jugement/répara-
tion du préjudice causé par la violation, par le Procureur, du Règlement et des règlements
internes”. The Prosecutor responded to both the Motion for Review and the Mémoire supplémen-
taire on 6 December 2004 and on 18 March 2005, respectively; the Applicant replied to the said
Responses on 29 December 2004 and on 31 March 2005, respectively.
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BEING SEISED of the “Urgent Request for Legal Assistance” (“Request for
Assistance”) filed on 6 May 2005, by the Applicant in which the Applicant :
(i) states that the Defence Counsel Management Section within the Registry of the

Tribunal has refused to reassign Ms. Geraghty, previous Counsel for the Appli-
cant on appeal to assist with his application for a review of the Appeal
Judgement2 ;

(ii) prays the Appeals Chamber to :
– order that the defence team that assisted him on appeal (“Defence Team”) be

allowed to resume its mandate to defend the Applicant’s interests and be
provided with the necessary and appropriate facilities to handle his Motion for
Review file3;

– order that the Defence Team be granted leave to file any additional brief prior
to the examination of the Motion for Review4;

NOTING that the Prosecutor orally notified the Appeals Chamber that he did not
intend to respond to the Request for Assistance;

NOTING the “Registrar’s Submission under Rule 33 (B) of the Rules to Eleizer
[sic] Niyitegeka’s ‘Requête Urgente en Assistance de l’équipe de la Défense’” filed
on 16 May 2005 (“Registrar’s Submission”), in which the Registrar submits :
(i) an accused is only entitled to legal aid until “finality” of the case and, in this

instance, the case reached finality when the appeal judgement was pronounced5;
(ii) the procedure for review set forth under Article 25 of the Statute of the

Tribunal (“Statute”) and Rule 120 of the Rules of Procedure and Evidence
(“Rules”) is a reopening of the case6, but it is only after the preliminary
examination of Rule 121 of the Rules and if the Appeals Chamber enters a
finding as to the existence of a “new fact” that the question of the review of
the Judgement arises7 ;

(iii) in the instant case, once the Appeal Chamber finds that there are indeed new
facts entitling the convicted person to have his case reviewed, the Registry will
reimburse Counsel of all the expenses of the motion and subsequent
proceedings8 ;

NOTING the “Réplique à la soumission du Greffier à la «Requête urgente en
assistance de l’équipe de la défense» (“Reply to the Registrar’s Submission”) filed
by the Applicant on 25 May 2005;

CONSIDERING that Rule 45 (I) of the Rules provides that assigned counsel shall
represent the accused and conduct the case to finality;

CONSIDERING the judgement of the trial chamber has been appealed, the case
reaches finality upon issuance of the appeal judgement;

2 Request for Assistance, paras. 8 and 9.
3 Request for Assistance, para. 11 (i).
4 Request for Assistance, para. 11 (ii).
5 Registrar’s Submission, paras. 11 and 12.
6 Registrar’s Submission, para. 13.
7 Registrar’s Submission, para. 14.
8 Registrar’s Submission, para. 18.
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CONSIDERING that, according to the letter and spirit of Article 25 of the Statute
and Rules 120 and 121 of the Rules, a motion for review is an exceptional remedy9;

CONSIDERING that Articles 1 (A) and 15 (A) of the Directive on Assignment of
Defence Counsel, when read together, provide that assigned counsel shall deal with
all stages of procedure, including review;

CONSIDERING, however, that review must be authorized by the concerned Cham-
ber, and that, before authorizing review, the Chamber must be satisfied “that the new
fact, if it had been proven, could have been a decisive factor in reaching a
decision”10;

CONSIDERING therefore that the Applicant is only entitled to assigned Counsel
if the Appeals Chamber authorizes the review;

CONSIDERING, however, that to ensure the fairness of proceedings the Applicant
should have assistance from counsel at the stage of the preliminary examination;

CONSIDERING that the counsel chosen by the Applicant, namely Ms. Sylvia
Geraghty, is not only well versed in the case, as she assisted the Applicant up to and
including his appeal11, but has also personally requested to be reassigned to this
matter12, and is prepared forthwith to assist the Applicant and to file any relevant
additional submissions;

FINDING that the Registrar should re-assign Ms. Geraghty for a limited period to
assist the Applicant at the stage of the preliminary examination13;

FINDING that, following this assignment, the Applicant should be allowed to file
additional submissions to his Motion for Review;

9 Prosecutor v. Duško Tadiċ, IT-94-1-R, “Decision on Motion for Review”, 30 July 2002
(“Tadić Review Decision”), para. 24 (“[T]he review is an extraordinary way of appealing a deci-
sion, and its purpose is precisely that of permitting an accused or the Prosecution to have a case
re-examined in the presence of exceptional circumstances, even after a number of years has
elapsed”.).

10 Rule 121 of the Rules. This provision has been interpreted as requiring the moving party
to satisfy four criteria at the preliminary examination : (a) there must be a new fact; (b) that
new fact must not have been known to the moving party at the time of the original proceedings;
(c) the lack of discovery of the new fact was not through the lack of due diligence on the part
of the moving party; and (d) that new fact could have been a decisive factor in reaching the
original decision. See Prosecutor v. Jean-Bosco Barayagwiza, ICTR-97-19-AR72, “Decision
(Prosecutor’s Request for Review or Reconsideration)”, 31 March 2000 (“Barayagwiza Review
Decision”), para. 41; Prosecutor v. Delić, IT-96-21-R-R119, “Decision on Motion for Review”,
25 April 2002, para. 8; Prosecutor v. Jelisić, IT-95-10-R, “Decision on Motion for Review”,
2 May 2002, pp. 2-3; Tadić Review Decision, para. 20; Prosecutor v. Josipović, IT-95-16-R2,
“Decision on Motion for Review”, 7 March 2003 (“Josipović Review Decision”), para. 12. In
“wholly exceptional circumstances”, where the impact of a “new fact” on the decision would be
such that to ignore it would lead to a miscarriage of justice, review might be possible even
though the “new fact” was known to the moving party, or was discoverable by it through the
exercise of due diligence. See Barayagwiza Review Decision, para. 65; Tadić Review Decision,
para. 26; Josipović Review Decision, para. 13.

11 Registrar’s Submission, para. 15.
12 Registrar’s Submission, para. 4; Request for Assistance, para. 9.
13 This assignment will be extended if the Appeals Chamber authorizes the review.
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FINDING that the Prosecutor may respond to the Applicant’s additional submis-
sions no later than 15 days after these have been filed, and that the Applicant may
reply to any response no later than 7 days after such response has been filed;

FOR THESE REASONS,
PARTIALLY GRANTS the Request for Assistance;
DIRECTS THE REGISTRAR to assign Ms. Geraghty for a limited period for the

purpose of assisting the Applicant at the stage of the preliminary examination;
INSTRUCTS THE APPLICANT, should he deem it necessary, to file additional

submissions not later than twenty (20) days after the date of assignment of
Ms. Geraghty.

Done in French and English, the English text being authoritative.

Done at The Hague, The Netherlands, on 20th June 2005.

[Signed] : Theodor Meron

***
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Order Replacing a Judge
in a Case Before the Appeals Chamber

15 July 2005 (ICTR-96-14-R)

(Original : English)

Appeals Chamber

Judge : Theodor Meron, Presiding Judge

Eliézer Niyitiegeka – Composition of the Appeals Chamber, Replacement of a Judge,
Interest of an effective management

International Instrument cited :

Statute, art. 11 (3), 12 bis, 13 (3), 13 (4) and 14 (4)

I, THEODOR MERON, Presiding Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and 3
1 December 1994 (“Tribunal”),

NOTING the Request for Review filed by Eliézer Niyitegeka on 27 October 2004
against the Judgement rendered by the Appeals Chamber on 9 July 2004;

CONSIDERING the composition of the Tribunal as set out in Document IT/222 of
the International Tribunal for the former Yugoslavia, issued on 17 November 2003;

NOTING the “President’s Assignment of Judge Andrésia Vaz to the Appeals Cham-
ber and Judge Inés Weinberg de Roca to a Trial Chamber” of 24 February 2005 (“Tri-
bunal President’s Re-Assignment Order”), made by Judge Erik Møse, President of the
Tribunal, which reads as follows :

RECALLING that on 31 January 2003, the General Assembly elected eleven
permanent judges to the Tribunal in conformity with Article 12 bis of its Statute;

HAVING CONSIDERED Article 13 (3) of the Statute, which provides that the
President, after consultation with the permanent judges of the Tribunal, shall
assign two of the permanent judges elected in accordance with Article 12 bis of
the Statute to be members of the Appeals Chamber of the International Criminal
Tribunal for the Former Yugoslavia;

TAKING INTO ACCOUNT Article 13 (4) of the Statute, according to which
members of the Appeals Chamber of the International Criminal Tribunal for the
Former Yugoslavia shall also serve as the members of the Appeals Chamber of
the International Criminal Tribunal for Rwanda;

TAKING ALSO INTO ACCOUNT Article 14 (4) of the Statute of the Inter-
national Criminal Tribunal for the Former Yugoslavia, according to which two
of the judges elected in accordance with the Statute of the International Criminal
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Ordonnance portant remplacement d’un juge 
dans une affaire devant la Chambre d’appel

15 juillet 2005 (ICTR-96-14-R)

(Original : Anglais)

Chambre d’appel

Juge : Theodor Meron, Président de Chambre

Eliézer Nyitiegeka – Composition de la Chambre d’appel, Réaffectation d’un juge,
Intérêt d’une bonne administration

Instrument international cité :

Statut, art. 11 (3), 12 bis, 13 (3), 13 (4) et 14 (4)

NOUS, THEODOR MERON, Président de la Chambre d’appel du Tribunal pénal
international chargé de juger les personnes présumées responsables d’actes de géno-
cide ou d’autres violations graves du droit international humanitaire commis sur le
territoire du Rwanda et les citoyens rwandais présumés responsables de tels actes ou
violations commis sur le territoire d’États voisins entre le 1er janvier et le 31 décem-
bre 1994 (le «Tribunal»),

VU la requête en révision déposée par Eliézer Niyitegeka le 27 octobre 2004 contre
l’arrêt rendu par la Chambre d’appel le 9 juillet 2004;

VU la composition du Tribunal telle qu’elle est exposée dans le document IT/222
du Tribunal international pour l’ex-Yougoslavie, établi le 17 novembre 2003;

VU l’«Ordonnance du Président portant nomination de la juge Andrésia Vaz à la
Chambre d’appel et de la juge Inés Weinberg de Roca à une Chambre de première
instance» (l’«Ordonnance du Président du Tribunal portant réaffectation de juges»),
rendue le 24 février 2005 par le juge Erik Møse, Président du Tribunal, qui est libel-
lée comme suit :

RAPPELANT que, le 31 janvier 2003, l’Assemblée générale a élu onze juges
permanents du Tribunal conformément à l’article 12 bis du Statut du Tribunal;

VU l’article 13 (3) du Statut, qui dispose que le Président, après avoir consulté
les juges permanents du Tribunal, nomme deux des juges permanents élus con-
formément à l’article 12 bis du Statut à la Chambre d’appel du Tribunal pénal
international pour l’ex-Yougoslavie;

VU l’article 13 (4) du Statut, selon lequel les juges siégeant à la Chambre
d’appel du Tribunal pénal international pour l’ex-Yougoslavie siègent également
à la Chambre d’appel du Tribunal pénal international pour le Rwanda;

VU l’article 14 (4) du Statut du Tribunal pénal international pour l’ex-Yougo-
slavie, selon lequel deux des juges nommés conformément au Statut du Tribunal
pénal international pour le Rwanda seront nommés par le Président dudit Tribu-
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Tribunal for Rwanda shall be assigned by the President of the Tribunal, in con-
sultation with the President of the International Criminal Tribunal for the Former
Yugoslavia, to be members of the Appeals Chamber and permanent judges of the
International Criminal Tribunal for the Former Yugoslavia;

RECALLING that on 4 June 2003, Judge Mehmet Güney and Judge Inés
Weinberg de Roca were assigned to the Appeals Chambers of the International
Criminal Tribunal for Rwanda and the International Criminal Tribunal for the
Former Yugoslavia;

HAVING CONSULTED with the permanent judges of the International Crim-
inal Tribunal for Rwanda and the President of the International Criminal Tribunal
for the Former Yugoslavia, and bearing in mind the need to ensure the interests
of the Tribunal as a whole and, in particular, the need to ensure mal experience
from the Tribunal in the work of the Appeals Chamber and appeals experience
in the work of the Trial Chambers;

ASSIGNS Judge Andrésia Vaz to the Appeals Chambers of the International
Criminal Tribunal for Rwanda and the International Criminal Tribunal for the
Former Yugoslavia, and Judge Ines Weinberg de Roca to Trial Chamber III of
the International Criminal Tribunal for Rwanda. These assignments shall take
effect from 15 August 2005.

CONSIDERING that the case Niyitegeka v. The Prosecutor, Case n° ICTR-96-14-
A («Niyitegeka») is in its pre-review phase;

CONSIDERING further that it is in the interest of an effective management of the
case to ensure that no undue delay will result from the implementation of the Tribunal
President’s Re-Assignment Order;

PURSUANT TO Articles 11 (3) and 13 (4) of the Statute of the Tribunal;
HEREBY ASSIGN, with effect from 15 August 2005, Judge Mehmet Güney to

replace Judge Inés Weinberg de Roca in the present case;
AND ORDER that in the case of Niyitegeka the Appeals Chamber shall be con-

stituted, as of 15 August 2005, as follows :
Judge Theodor Meron
Judge Mohamed Shahabuddeen
Judge Florence Mumba
Judge Mehmet Güney
Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 15th day of July 2005, at The Hague, The Netherlands.

[Signed] : Theodor Meron

***

2090719_Rwanda 2005.book  Page 2764  Wednesday, May 25, 2011  1:15 PM



ICTR-96-14 2765

nal, en consultation avec le Président du Tribunal pénal international pour l’ex-
Yougoslavie, membres de la Chambre d’appel et juges permanents du Tribunal
pénal international pour l’ex-Yougoslavie;

RAPPELANT que, le 4 juin 2003, le juge Mehmet Güney et la juge Inés
Weinberg de Roca ont été nommés à la Chambre d’appel du Tribunal pénal inter-
national pour le Rwanda et du Tribunal pénal international pour l’ex-
Yougoslavie;

AYANT CONSULTE les juges permanents du Tribunal pénal international
pour le Rwanda et le Président du Tribunal pénal international pour l’ex-Yougo-
slavie, et compte tenu de la nécessité de veiller à l’intérêt du Tribunal dans son
ensemble et, en particulier, de faire profiter, dans le cadre de leurs travaux
respectifs, la Chambre d’appel de l’expérience des procès en première instance
et les Chambres de première instance, de l’expérience de la procédure en appel;

NOMME la juge Andrésia Vaz à la Chambre d’appel du Tribunal pénal inter-
national pour le Rwanda et du Tribunal pénal international pour l’ex-Yougoslavie,
et la juge Inés Weinberg de Roca à la Chambre de première instance III du Tri-
bunal pénal international pour le Rwanda. Ces nominations prennent effet à
compter du 15 août 2005.

ATTENDU que l’affaire Niyitegeka c. Le Procureur, affaire n° ICTR-96-14-A
(l’«affaire Niyitegeka») est actuellement en la phase de mise en état;

ATTENDU par ailleurs que l’intérêt d’une bonne administration de l’affaire com-
mande que l’on veille à ce que la mise en œuvre de l’ordonnance du Président du
Tribunal portant réaffectation de juges n’entraîne aucun retard indu;

VU les articles 11 (3) et 13 (4) du Statut du Tribunal;
NOMMONS le juge Mehmet Güney en remplacement de la juge Inés Weinberg de

Roca dans la présente affaire et, ce, à compter du 15 août 2005;
ET ORDONNONS qu’à compter du 15 août 2005, la Chambre d’appel, dans

l’affaire Niyitegeka, sera composée des juges suivants :
Theodor Meron
Mohamed Shahabuddeen
Florence Mumba
Mehmet Güney
Wolfgang Schomburg

Fait en anglais et en français, la version anglaise faisant foi.

FAIT à La Haye (Pays-Bas), le 15 juillet 2005.

[Signé] : Theodor Meron

***
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Decision on the Prosecutor’s Motion to Move for Decision
on Niyitegeka’s Requests for Review Pursuant to Rules 120 and 121
and the Defence Extremely Urgent Motion Pursuant to (i) Rule 116

for Extension of Time Limit; (ii) Rule 68 (A), (B) and (E)
for Disclosure of Exculpatory Evidence Both of the Rules of Procedure
and Evidence of the International Criminal Tribunal for Rwanda and;

(iii) Response to Prosecutor’s Motion of 15 August 2005
Seeking a Decision, in the Absence

of any Legal Submissions from the Applicant
28 September 2005 (ICTR-96-14-R)

(Original : English)

Appeals Chamber

Judges : Theodor Meron, Presiding Judge ; Mohamed Shahabuddeen ; Florence
Mumba; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Eliézer Niyitiegeka – Computation of time, Computation applying to “working days”,
Preeminence of the Rules over a Registry administrative document – Continuous dis-
closure obligation of the Prosecutor of the exculpatory material, disclosure obligation
notwithstanding the completion of the trial and appeal, Condition of possession of the
evidence in the hand of the Prosecution, Establishment of a prima facie case of the
exculpatory nature of the materials – Motion partially granted

International Instruments cited :

Practice Direction on Formal Requirements for Appeals from Judgement, para. 12;
Rules of Procedure and Evidence, rules 7 ter (B), 33 (B), 68 (A), 68 (B), 68 (E), 116,
120 and 121

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Juvénal Kajelijeli, Judgement, 23 May
2005 (ICTR-98-44A

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Dario Kordić and Mario Čerkez, Deci-
sion on Appellant’s Notice and Supplemental Notice on Prosecution’s Non-Compliance
with its Disclosure Obligation under Rule 68 of the Rules, 11 February 2004 (IT-95-
14/2)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law committed in the territory of Rwanda and Rwandan citizens
responsible for genocide and other serious violations committed in the territory of
neighbouring States, between 1 January and 31 December 1994 (the “Tribunal”),
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RECALLING Eliézer Niyitegeka’s (“Applicant”) pro se Requests for Review filed
on 27 October 20041 and on 7 February 2005 (“Requests for Review”)2.

RECALLING the Decision on Niyitegeka’s Urgent Request for Legal Assistance,
filed on 20 June 2005 (“Decision of 20 June 2005”) in which the Appeals Chamber
directed the Registrar to assign Ms. Geraghty as Counsel (“Defence”) for a limited
period of time for the purpose of assisting the Applicant at the preliminary examina-
tion stage and instructed the Applicant, should he deem it necessary, to file additional
submissions no later than twenty (20) days after the date of assignment of
Ms. Geraghty;

BEING SEIZED of the Prosecutor’s Motion to Move for Decision on Niyitegeka’s
Request for Review Pursuant to Rules 120 and 121, filed on 15 August 2005
(“Prosecutor’s Motion”), in which the Prosecution :
a) submits that Counsel having been assigned on 20 July 2005, the final date for filing

the additional submissions should have been 9 August 2005, as of which date, not
only had Counsel not filed the said submissions, but had also not moved for exten-
sion of time by showing good cause pursuant to Rule 116 of the Rules of Proce-
dure and Evidence (“Rules”)3; and

b) requests the Appeals Chamber to issue a decision pursuant to Rule 121 of the
Rules upon the record before it4, and not to consider the merits of a late filing,
unless good cause is shown pursuant to Rule 116 of the Rules, in which case the
Appeals Chamber should allow it to file submissions with regard to the issue of
good cause5;
NOTING the Requête de Monsieur Eliézer Niyitegeka aux fins de l’admission d’un

élément de preuve nouveau (Art. 54, 89, 107 et 120 du Règlement) filed pro se by
the Applicant on 17 August 2005 (“Applicant’s Request of 17 August 2005”), in
which the Applicant requests the admission of new evidence in order to allege a new
fact;

BEING FURTHER SEIZED of the Extremely Urgent Defence Motion Pursuant
to Rule 116 for an Extension of Time Limit and Rule 68 (a), (b) and (e) for Dis-
closure of Exculpatory Evidence Both of the Rules of Procedure and Evidence of
the International Criminal Tribunal for Rwanda and Response to Prosecutor’s
Motion of 15 August 2005 Seeking a Decision, in the Absence of any Legal Sub-
missions from the Applicant, filed on 18 August 2005 (“Defence Motion”) in which
the Defence :
a) asserts that the terms of the contract with the Tribunal, dated 20 July 2005, varied

or interpreted the twenty days granted to the Applicant in the Appeals Chamber’s
Decision of 20 June 2005 as meaning working days6, that the opportune date for

1 Requête en révision du jugement/réparation du préjudice cause par la violation, par le
Procureur, du Règlement et des règlement internes.

2 Mémoire supplémentaire à la requête en révision du Jugement/réparation du préjudice causé
par la violation, par le Procureur, du Règlement et des règlements internes.

3 Prosecutor’s Motion, 15 August 2005, paras. 4 to 6.
4 Prosecutor’s Motion, para. 7.
5 Prosecutor’s Motion, para. 8.
6 Defence Motion, 18 August 2005, para. 12.
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filing the additional submissions was not 9 August 2005 but 19 August 20057,
and that there was no failure on its part to comply with the date of 9 August
20058;

b) alleges that the Prosecution failed to disclose exculpatory evidence pursuant to
Rule 68 of the Rules, and requests the Appeals Chamber to order the Prosecution
to make full and complete disclosure to the Applicant so as to enable him to pre-
pare and present all “new facts” which may be gleaned from perusal of all the
exculpatory material in possession of the Prosecution9; and

c) submits that the preparation of the additional submissions, including the Applicant’s
recent motion of 17 August 2005, is a complex task that cannot be completed in
twenty days, and requests an extension of time, inter alia, to obtain an affidavit
and an English translation of all pleadings since 26 October 2004, and to file the
additional submissions only after disclosure by the Prosecution of all exculpatory
evidence or, in the alternative, to extend the deadline until 5 September 200510;
NOTING the Prosecutor’s Reply to Defence Response to Prosecutor’s Motion to

Move for Decision on Niyitegeka’s Requests for Review Pursuant to Rules 120 and
121, filed on 22 August 2005 (“Prosecutor’s Reply to Defence Motion”) in which the
Prosecution :
a) submits that given Counsel’s experience and familiarity with the Rules, Counsel

ought to know that an assignment letter from the Registry cannot vary a decision
of the Appeals Chamber, and that the Appeals Chamber’s Decision of 20 June 2005
is clear and not subject to any misunderstanding11;

b) submits that, even if it were admitted that the twenty days were working days, the
opportune date for filing any additional submissions would have been 17 August
2005, not 19 August 200512; and

c) requests the Appeals Chamber to grant the relief sought in the Prosecutor’s
Motion13;
NOTING the Registrar’s Submissions under Rule 33 (B) of the Rules of Proce-

dure and Evidence to the Extremely Urgent Defence Motion Pursuant to Rule 116
for an Extension of Time Limit and Rule 68 (a), (b) and (e) for Disclosure of Excul-
patory Evidence Both of the Rules of Procedure and Evidence of the International
Criminal Tribunal for Rwanda ; and Response to Prosecutor’s Motion of
15 August 2005 Seeking a Decision, in the Absence of any Legal Submissions from
the Applicant, filed on 26 August 2005 (“Registrar’s Submissions”) in which the
Registrar submits that :
a) the Rules do not create a different mode of computation of time and that the

Appeals Chamber did not order otherwise, and that Counsel, having represented the

7 Defence Motion, para. 16.
8 Defence Motion, para. 17.
9 Defence Motion, paras. 25 to 33, especially paras. 32 to 33.
10 Defence Motion, paras. 34 to 43.
11 Prosecutor’s Reply to Defence Motion, 22 August 2005, paras. 7 to 10 and 12.
12 Prosecutor’s Reply to Defence Motion, para. 11.
13 Prosecutor’s Reply to Defence Motion, para. 15; see also Prosecutor’s Motion, paras. 7, 8.
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Applicant from the Pre-Trial through the Trial and Appellate stages, should have
abided by the orders in accordance with Rule 7 ter of the Rules14;

b) the contract between the Registry and Counsel cannot vary the Appeals Chamber’s
order which is very clear and makes no reference to working days15;

c) the twenty working days in the contract only relate to remuneration and not to the
Appeals Chamber’s Decision of 20 June 2005 and that the “twenty working days”
were allocated to enable Counsel to make use of weekends and enable her to have
any further discussions with the Applicant relating to any other issues that may
have arisen after filing the additional submissions, for example, replying to a pos-
sible Prosecutor’s response within seven calendar days16;
NOTING the Defence Reply to the Registrar’s Submissions under Rule 33 (B) filed

on 26 August 2005 on Extremely Urgent Defence Motion Pursuant to inter alia, (i)
Rule 116 for an Extension of Time of the Rules of Procedure and Evidence of the
International Criminal Tribunal for Rwanda; and in Response to Prosecutor’s Motion
of 15 August 2005 Seeking a Decision, filed on 26 August 2005 (“Defence Reply to
the Registrar’s Submissions”), in which Counsel reiterates that the contract between
her and the Registry modifies the twenty days granted by the Appeals Chamber into
twenty working days17;

NOTING the Prosecutor’s Response to Defence Request for an Extension of Time
to File Additional Submissions Pursuant to Rule 116, filed on 29 August 200518,
(“Prosecutor’s Response to the Defence Request for an Extension of Time”) relating
to paragraphs 34 to 43 of the Defence Motion in which the Prosecution requests the
Appeals Chamber to dismiss the Defence Motion for failure to show “good cause”19

arguing :
a) that Counsel assisted the Applicant throughout the entire proceedings, at the pre-

trial, trial and appellate stages, and is therefore familiar with and well versed in
the complexity of the case20; that Counsel had ample time since December 2004
to prepare for the additional submissions21 and also to obtain the affidavit, espe-
cially since Counsel stated as far back as April 2005 that she intended to contact
Ms. Hernandez to obtain the affidavit22;

14 Registrar’s Submissions, 26 August 2005, paras. 3, 6 and 10.
15 Registrar’s Submissions, paras. 5, 7.
16 Registrar’s Submissions, paras. 4, 8 to 9.
17 Defence Reply to the Registrar’s Submissions under Rule 33 (B) filed on 26 August 2005

on Extremely Urgent Defence Motion Pursuant to inter alia, (i) Rule 116 for an Extension of
Time of the Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda;
and in Response to Prosecutor’s Motion of 15 August 2005 Seeking a Decision, 26 August 2005,
paras. 4 to 12.

18 This Response was filed outside the 10-day deadline which should have been
28 August 2005. The Appeals Chamber will nevertheless consider it as validly filed.

19 Prosecutor’s Response to the Defence Request for an Extension of Time, 29 August 2005,
para. 23.

20 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 7 and 8.
21 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 9 and 10.
22 Prosecutor’s Response to the Defence Request for an Extension of Time, para. 11.
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b) that a refusal to grant the extension of time sought would not at all undermine the
principle of equality of arms because, contrary to Counsel’s assertion, the Prose-
cution did not take more time than afforded under Rule 120 (B) of the Rules to
respond to Niyitegeka’s “Requête en révision du jugement/réparation du préjudice
causé par la violation, par le Procureur, du Règlement et des règlements internes”,
filed on 27 October 200423;

c) that there is no need for English translation as Counsel assisted the Applicant
throughout the proceedings and spoke French with him in addition to the fact that
some written and oral communications between Counsel and the Applicant con-
cerning the Request for Review are in French, which is a clear indication that
Counsel understands French24;

d) that the Decision of 20 June 2005 limited Counsel’s role to filing additional sub-
missions relating to the Applicant’s two requests, and that the submissions should
not extend to the third Request for Review, with the risk that the review process
would become an open-ended procedure allowing Counsel to request an extension
whenever she claims that there are further “new facts”25;

e) that the Defence has only made a vague allegation that the Prosecution breached
Rule 68 of the Rules, without specifying which exculpatory material has not been
disclosed to it26, and that the review procedure is not designed to assist a convicted
person to go on a fishing expedition in search of “new facts”27; and

f) that Counsel may not raise the issue of prejudice where she has failed to comply
with the Appeals Chamber’s decisions or with the Rules established to ensure the
fairness of proceedings28;
NOTING that under Rule 7 ter (B) of the Rules, where a time limit is expressed

in days, this means ordinary calendar days including weekdays, Saturdays, Sundays
and public holidays;

CONSIDERING that given her experience with the Rules, Counsel should have
been aware that the contract with the Registry29, which is an administrative document,
cannot supersede the provisions of the Rules, in particular Rule 7 ter (B) relating to
the computation of time, nor can it supersede the Appeals Chamber’s Decision of
20 June 200530;

CONSIDERING that in accordance with the Rules and the Decision of
20 June 2005, the final date for filing the additional submissions was 10 August 2005
and that even if the time limit were computed as applying to “working days”, it
would have been 17 August 2005, not 19 August 200531;

23 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 12 and 13.
24 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 14 and 16.
25 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 17 and 18.
26 Prosecutor’s Response to the Defence Request for an Extension of Time, para. 19.
27 Prosecutor’s Response to the Defence Request for an Extension of Time, paras. 20 and 21.
28 Prosecutor’s Response to the Defence Request for an Extension of Time, para. 22.
29 Correspondence Ref : ICTR/JUD-11-5-2-1925 dated 1 July 2005, Para. 4.
30 Prosecutor’s Reply to Defence Motion, 22 August 2005, para. 7; Registrar’s Submissions,

26 August 2005, paras. 3 to 10.
31 Defence Motion, paras. 12, 16 and 17.
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CONSIDERING that contrary to the Decision of 20 June 2005, Counsel failed to
file the additional submissions relating to the new facts alleged by the Applicant with-
in the prescribed time-frame;

CONSIDERING further that it was only on 18 August 2005, that is, even after the
time limit more favourably construed to the Applicant (17 August 2005) had expired,
that Counsel filed the Defence Motion instead responding to the Prosecutor’s Motion
of 15 August 2005, requesting the Appeals Chamber to issue an injunction to the
Prosecution in respect of its obligation under Rule 68 of the Rules and requesting an
extension of time pursuant to Rule 116 of the Rules32;

CONSIDERING that pursuant to paragraph 12 of the Practice Direction on Formal
Requirements for Appeals from Judgement33, the Appeals Chamber may recognize the
Defence Motion as validly done even though it was filed after the expiration of the
time limit;

NOTING that pursuant to Rule 68 (A) of the Rules, the Prosecution shall, as soon
as practicable, disclose to the Defence any material, which in the actual knowledge
of the Prosecution may suggest the innocence or mitigate the guilt of the accused or
affect the credibility of Prosecution evidence;

CONSIDERING that pursuant to Rule 68 (E) of the Rules, the Prosecutor’s obliga-
tion to disclose exculpatory material continues notwithstanding the completion of the
trial and any subsequent appeal34;

CONSIDERING, however, that the Prosecution may be relieved of the obligations
under Rule 68 of the Rules, if the existence of the relevant exculpatory evidence is
known and the evidence is accessible to the appellant, as the appellant would not be
prejudiced materially by any non-disclosure35 and consequently, that since the docu-
ments referred to by the Applicant in his various requests are already in his posses-
sion, the Defence will not suffer any prejudice if the Prosecution does not disclose
them to it;

CONSIDERING that by alleging a breach of Rule 68 of the Rules, the Defence
must establish that the evidence was in the possession of the Prosecution and then
must present a prima facie case which would make probable the exculpatory nature
of the materials sought 36, but that in the instant case the Defence has not
established that specific evidence which is of probable exculpatory nature, other
than what was in his possession and which the Applicant referred to in his requests
for review, was in the possession of the Prosecution but not disclosed to the
Defence37 ;

32 Defence Motion, paras. 12, 16 and 17, 25 to 43.
33 Issued on 4 July 2005.
34 Prosecutor v. Dario Kordić & Mario Čerkez, Case No IT-95-14/2-A, «Decision on Appel-

lant’s Notice and Supplemental Notice on Prosecution’s Non-Compliance with its Disclosure Obli-
gation under Rule 68 of the Rules», 11 February 2004, para. 17.

35 Ibid., para. 20.
36 Juvénal Kajelijeli v. Prosecutor, Case No. ICTR-98-44A-A, Appeals Judgement, 23 May

2005, para. 262.
37 Defence Motion, paras. 25 to 33, especially paras. 32 to 33; Prosecutor’s Response to the

Defence Request for an Extension of Time, paras. 19 to 21.
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CONSIDERING that Counsel’s ability to work in French is attested to not only by
communications between Counsel and the Applicant throughout the entire proceedings,
but also by the official records of the Tribunal38;

CONSIDERING that the arguments raised by the Defence in its related request for
extension of time39 in the Defence Motion for filing additional submissions do not
constitute good cause pursuant to Rule 116 of the Rules;

CONSIDERING, however, that Counsel’s failure to file the additional submissions
within the time limit, ought not to be imputed to the Applicant, and that under the
present circumstances it is in the interests of justice, that additional time be granted
to file any additional submissions;

CONSIDERING that leave was granted to the Defence in the Decision of 20 June
2005 solely for filing additional submissions as to the alleged “new facts” discovered
and already referred to the Appeals Chamber by the Applicant in his original Requests
for Review;

CONSIDERING however that Applicant’s pro se filing on 17 August 2005 identi-
fying a “new fact” should in the interest of justice be treated as timely filed, since
the Applicant is not at fault for his Counsel’s failure to assist him properly in his
filing or Counsel’s misunderstanding of the proper deadlines and because the Appli-
cant has stated that he was unable to establish the existence of this new fact when
filing his original Requests for Review40;

CONSIDERING therefore that the Applicant should also be permitted a reasonable
time to submit additional filings with Counsel’s assistance concerning this alleged
“new fact”;

RECALLING that the Prosecution may respond to the Applicant’s additional sub-
missions no later than fifteen days after these have been filed, and that the Applicant
may reply to any response no later than seven days after such response has been
filed41;

FOR THESE REASONS,
PARTIALLY GRANTS the Defence Motion and INSTRUCTS THE APPLICANT

to file, through his Counsel, the additional submissions, should he deem it necessary,
no later than ten days upon receipt of this decision. Should that time limit elapse
without the filing of any additional submissions, the Appeals Chamber will proceed
as requested in the Prosecutor’s Motion, and render a decision solely on the basis of
the record before it;

DISMISSES the Motion in all other respects;
DEFERS a decision on the Prosecutor’s Motion regarding the request to the

Appeals Chamber to issue a Decision pursuant to Rule 121 of the Rules based on the
record before it;

38 The monthly official Contact Sheets issued by the Court Management Section, disclosing
among other things the languages abilities of Defence Counsel based on information provided
by DCDMS.

39 Defence Motion, paras. 34 to 43.
40 Applicant’s Request of 17 August 2005, para. 4.
41 Decision of 20 June 2005, p. 4.
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REMINDS DEFENCE COUNSEL of her duty to comply with the Rules and other
instruments of the Tribunal and with the decisions of this Chamber;

REMINDS THE PROSECUTION of its continuing obligation to disclose exculpa-
tory material to the Defence pursuant to Rule 68 (A) of the Rules.

Done in French and English, the English text being authoritative.

Done at The Hague, The Netherlands, on 28 September 2005.

[Signed] : Theodor Meron

***

Decision on Extremely Urgent Defence Motion
Seeking an Extension of Time Pursuant to Rule 116

of the Rules of Procedure and Evidence and the Prosecution’s Motion
for Filing of Additional Material
2 November 2005 (ICTR-96-14-R)

(Original : English)

Appeals Chamber

Judges : Theodor Meron, Presiding Judge ; Mohamed Shahabuddeen ; Florence
Mumba; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Eliézer Niyitiegeka – Extension of time, Good cause – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rule 116

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Respon-
sible for Genocide and Other Serious Violations Committed in the Territory of Neigh-
bouring States, between 1 January and 31 December 1994 (“Tribunal”);

BEING SEIZED of an Extremely Urgent Defence Motion Pursuant to Rule 116 of
the Rules of the International Criminal Tribunal for Rwanda, Seeking an Extension
of Time, filed on 31 October 2005 (“Defence Motion”), in which the Defence seeks
an extension of time to reply to the Prosecutor’s Response, with Confidential Appen-
dices, to Additional Submissions of Applicant Made pursuant to Appeals Chamber
Decision dated 20 June 2005 in the Matter of an Application for Review and/or
Reconsideration and for Receipt of Evidence pursuant to Article 25 and Rule 120,
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Rule 89 (C), Rule 115, Rule 54 and Rule 107, filed on 25 October 2005 (“Prosecu-
tion’s Response to Additional Submissions”);

NOTING the Prosecutor’s Response to Extremely Urgent Defence Motion pursuant
to Rule 116 of the Rules of the International Criminal Tribunal for Rwanda, Seeking
an Extension of Time, filed on 31 October 2005;

CONSIDERING that the Defence Motion is motivated, inter alia, by the fact that
the Prosecution’s Response to Additional Submissions contains voluminous appendi-
ces as well as references to video cassette KV00-0030-0043, which was not attached
to the said Response;

CONSIDERING that the Prosecution does not oppose the request for an extension
of time;

CONSIDERING that Rule 116 of the Rules of Procedure and Evidence of the Tri-
bunal allows granting an extension of a time limit upon the showing of good cause;

FINDING that, in the present circumstances, good cause exists for an extension of
the time limit;

BEING FURTHER SEIZED of the Prosecutor’s Motion for Filing of Additional
Material, filed on 31 October 2005 (“Prosecution’s Motion”), in which the Prosecu-
tion seeks leave to file video footage labeled KV00-0030 and KV00-0030b as requested
by the Defence in the Defence Motion;

CONSIDERING that the filing of the video footage referred to in the Prosecution’s
Motion will assist the Defence in replying to the Prosecution’s Response to Additional
Submissions;

FOR THESE REASONS,
GRANTS the Defence Motion and ORDERS the Defence to file a reply to the

Prosecution’s Response to Additional Submissions no later than 9 November 2005;
GRANTS the Prosecution’s Motion, DIRECTS the Prosecution to file two sets

of the video footage referred to therein immediately upon receipt of this Decision,
and REQUESTS the Registrar to immediately communicate to Defence Counsel,
by an express courier, one set of the additional material filed pursuant to this Deci-
sion.

Done in English and French, the English text being authoritative.

Done at The Hague, The Netherlands, on 2 November 2005.

[Signed] : Theodor Meron

***
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Order Replacing a Judge in a Case Before the Appeals Chamber
18 November 2005 (ICTR-96-14-R)

(Original : English)

Appeals Chamber

Judge : Fausto Pocar, Presiding Judge

Eliézer Niyitiegeka – Replacement of a Judge

I, FAUSTO POCAR, Presiding Judge of the Appeals Chamber of the International
Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States Between 1 January and 31 Decem-
ber 1994,

NOTING the Request for Review filed by Eliézer Niyitegeka on 27 October 2004
against the Judgement rendered by the Appeals Chamber on 9 July 2004;

NOTING the expiration of the term of Judge Florence Mumba, a member of the
Appeals Chamber, effective 16 November 2005;

CONSIDERING the composition of the Appeals Chamber as set out in document
IT/242 of the International Tribunal for the former Yugoslavia, issued on 17 Novem-
ber 2005;

CONSIDERING that this case is in its pre-review phase and that, thus, no hearing
in this case has been held;

HEREBY ASSIGN, with immediate effect, Judge Liu Daqun to replace Judge
Florence Mumba in the present case;

AND ORDER that the Bench in Prosecutor v. Eliézer Niyitegeka, Case n° ICTR-
96-14-R, shall be composed as follows :

Judge Fausto Pocar
Judge Mohamed Shahabuddeen
Judge Liu Daqun
Judge Theodor Meron
Judge Wolfgang Schomburg

Done in English and French, the English version being authoritative.

Done this 18th day of November 2005, at The Hague, The Netherlands.

[Signed] : Fausto Pocar
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The Prosecutor v. Hormisdas NSENGIMANA

Case N° ICTR-2001-69

Case History

• Name : NSENGIMANA
• First Name : Hormisdas
• Date of Birth : 1954
• Sex : male
• Nationality : Rwandan
• Former Official Functions : priest, with the function of Rector of Christ Roi

college, in Nyanza, Nyabisundi commune, Butare préfecture

• Counts : Genocide; direct and public incitement to commit genocide; conspiracy
to commit genocide, and crimes against humanity for murder and extermina-
tion

• Date of Indictment’s confirmation : 5 July 2001
• Date and Place of Arrest : 21 March 2002, in Cameroon
• Date of Transfer : 10 April 2002
• Date of Initial Appearance : 16 April 2002
• Date Trial Began : 22 June 2007
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Le Procureur c. Hormisdas NSENGIMANA

Affaire N° ICTR-2001-69

Fiche technique

• Nom : NSENGIMANA
• Prénom : Horsmidas
• Date de naissance : 1954
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : prêtre, en charge de la

fonction de recteur du collège Christ Roi à Nyanza, commune de Nyabisundi,
préfecture de Butare

• Chefs d’accusation : Génocide, incitation directe et publique à commettre le
génocide, entente en vue de commettre le génocide et crimes contre l’huma-
nité (meurtre et extermination)

• Date de confirmation de l’acte d’accusation : 5 juillet 2001
• Date et lieu de l’arrestation : 21 mars 2002, au Cameroun
• Date du transfert : 10 avril 2002
• Date de la comparution initiale : 16 avril 2002
• Date du début du procès : 22 juin 2007
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Decision on Nsengimana’s Motion for the Setting of a Date
for a Pre-Trial Conference, a Date for the Commencement of Trial,

and for Provisional Release
11 July 2005 (ICTR-2001-69-I)

(Original : English)

Trial Chamber II

Judges : William H. Sekule, Presiding Judge; Arlette Ramaroson; Solomy Balungi
Bossa

Hormisdas Nsengimana – Schedule, Commencement of trial, Matter for the general
administration of the Tribunal, Priorities in function of the gravity of the crimes
charged, the rights of all accused to have a fair trial within a reasonable time and
the availability of Tribunal facilities in setting the judicial calendar – Provisional
Release, Cumulative conditions, Certainty of the appearance of the Accused if provi-
sional release is granted – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 50, 65, 65 (B), 73 (A) and 73 bis

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Emmanuel Rukundo, Decision on the
Motion of the Defence for Setting of a Date for the Commencement of Trial or Alter-
natively, the Transfer of the Case to a National Jurisdiction, 1 June 2005 (ICTR-2001-
70)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Zejnil Delalić, Decision on Motions for
Separate Trial Filed by the Accused Zejnil Delalic and the Accused Zdravko Mucic,
25 September 1996 (IT-96-21-T)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II, composed of Judge William H. Sekule, Presiding,

Judge Arlette Ramaroson, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of Nsengimana’s “Motion for the Setting of a Date for a Pre-Trial

Conference, of a Date for the Commencement of Trial, and for Provisional Release”1,
filed on 20 May 2005 (the “Motion”);

1 The Motion was originally filed in French as “Requête en fixation d’une date de la con-
férence préalable au procès, d’une date de début de procès et demande de liberté provisoire-
Article 73 Bis du Règlement de Procédure et de Preuve”.
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CONSIDERING the “Prosecutor’s Response to Defence Motion for the Setting of
a Date for a Pre-Trial Conference – a Date for the Commencement of Trial and a
Request for Provisional Release”, filed on 27 June 2005 (the “Prosecution’s
Response”);

CONSIDERING the “Reply to the Prosecutor’s Response to the Motion for the Set-
ting of a Date for a Pre-Trial Conference, for the Commencement of Trial, and for
Provisional Release”2, filed on 1 July 2005 (the “Defence Reply”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), notably Rule 65 and 73 bis;

NOW DECIDES the Motion pursuant to Rule 73 (A), on the basis of the written
submissions of the Parties.

The Defence

1. The Defence moves the Chamber to set dates for a pre-trial conference and for
the commencement of trial, as well as for provisional release. In support of its
motion, the Defence submits that if a pre-trial conference could be held in September
2005, it would inform the Defence about the Prosecution’s intentions of amending the
Indictment. The Defence argues that this information is crucial for its timely prepa-
ration.

2. As to the setting of a date for the commencement of trial, the Defence submits
that the instant case is relatively simple. It involves only one accused, who is not
accused of being one of the masterminds of the genocide. In addition, the Indictment
contains relatively few counts, and both the Prosecution and the Defence intend to
call less than twenty factual witnesses respectively, and probably no expert witnesses.
The Defence points out that the Defence Counsel Management Section (“DCDMS”)
will not provide it with the funds necessary to complete its investigations, unless a
date for the commencement of trial is set. The Defence requests that a date be fixed
in the second half of 2006 for the commencement of trial.

3. In support of its request for provisional release, the Defence submits that the
Accused has been detained for over three years. This lengthy detention contravenes
the Statute and international human rights law, both of which guarantee the right to
an expeditious trial. Further, the Defence argues that the Accused meets all conditions
for provisional release as developed in the jurisprudence of the International Criminal
Tribunal for the Former Yugoslavia (the “ICTY”). It alleges that the Accused, Father
Hormisdas Nsengimana, gave himself up to the Cameroonian authorities in Yaoundé
as soon as he was aware of the Tribunal’s arrest warrant. Besides, the Defence sub-
mits that there is no risk that the Accused would be a danger to any witness or other
person, if he was provisionally released. Finally, the Defence argues that the necessary
guarantees have been given, since the Congrégation Saint Jean, which is located in
France, has expressed its willingness to accommodate the Accused during the period
of his provisional release and to comply with the Tribunal’s orders.

2 The Reply was originally filed in French as “Mémoire en réplique à la réponse du Procureur
suite au dépôt de la requête en fixation d’une date de la conférence préalable au procès, d’une
date de début de procès, et demande de libération provisoire”.
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The Prosecution

4. The Prosecution does not oppose the request for the setting of a date for the
commencement of trial, submitting that this is the Tribunal’s prerogative.

5. The Prosecution objects, however, to the request for provisional release and sub-
mits that the Defence has failed to demonstrate that, if released, the Accused will
appear for trial and will not pose a danger to any victim, witness or other person.
Furthermore, the Prosecution submits that the Congrégation Saint Jean has no immi-
gration powers and can therefore not guarantee the stay of the Accused in French ter-
ritory for any duration.

The Defence Reply

6. The Defence submits that the letter from the Prieur Général de la Congrégation
Saint-Jean annexed to the Motion was not intended to show that the Congrégation
has any immigration powers, but only expresses its readiness to cooperate with the
appropriate authorities of the country concerned, namely France, should the Chamber
deem it necessary to contact them in order to decide on the provisional release of
the Accused.

7. The Defence asserts that it is impossible for the Accused to provide an absolute
guarantee of his presence at the beginning of trial and points out that in any event,
the Chamber may issue a warrant of arrest to secure his transfer to the Seat of the
Tribunal, in accordance with Rule 65 (H).

8. The Defence further argues that it is incumbent upon the Prosecution to prove
that if released, the Accused will pose a danger to any given person, and that it is
not the Accused’s role to ask the host country if it wishes to be heard.

9. The Defence submits that if the Accused were to be asked for a bail bond, the
amount should not be considerable, since he is destitute.

10. According to the Defence, the Accused solemnly declares that he will not inter-
fere with any victim, witness or accused persons involved in other trials before the
Tribunal, that he will be present at the Tribunal on the day his trial commences, and
that he will comply with orders issued by the Chamber.

11. The Defence points out that the Tribunal is bound by International Human
Rights Law according to which provisional release is the rule, and detention before
trial, the exception.

Deliberations

On the setting of dates for a pre-trial conference and for the commencement of trial

12. The Chamber notes the Defence submission that a date for a pre-trial conference
in September 2005 would inform it about the Prosecution’s intentions to amend the
indictment. The Chamber recalls that pursuant to Rule 50, the Prosecution may at any
time from the initial appearance file a motion requesting the Chamber’s leave to
amend the indictment. The Chamber is therefore of the view that a pre-trial conference
would not affect the Prosecution’s discretion to request leave to amend the indictment
either before or after a date for the pre-trial conference has been set. The Chamber
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is satisfied, having regard to Rule 73 bis, that it is inappropriate at this stage to set
a date for a pre-trial conference.

13. As regards the setting of a date for the commencement of trial in the second
half of 2006, the Chamber notes the Defence submission that, according to DCDMS,
it will not be provided with the necessary funds if a trial date is not set. The Chamber
further takes note of the Defence’s concern to complete its investigations as soon as
possible.

14. On this issue, the Chamber recalls the relevant jurisprudence as enunciated in
the Rukundo Decision :

[A]s regards the question of the determination of a date for the commencement
of the trial, the Chamber reiterates that it is a matter for the general administra-
tion of the Tribunal and its judicial calendar. The Tribunal evaluates priorities
taking into account notably the gravity of the crimes charged, the rights of all
accused to have a fair trial within a reasonable time and the availability of Tri-
bunal facilities in setting the judicial calendar3.

15. The Chamber concurs with this jurisprudence and finds that at this stage of pro-
ceedings, and having regard to the judicial calendar, it is not yet in a position to set
a date for the commencement of trial.

On the request for provisional release

16. The Chamber recalls the provision of Rule 65 (B), which reads :
Provisional release may be ordered by a Trial Chamber only after giving the

host country and the country to which the accused seeks to be released the
opportunity to be heard, and only if it is satisfied that the accused will appear
for trial and, if released, will not pose a danger to any victim, witness or other
person.

17. The Chamber recalls that the provisions in Rule 65 (B) are cumulative, and
not disjunctive4. The Chamber shall consider the first of the requirements under Rule
65 (B) to see if it has been met, i.e., whether the host country and the country to
which the accused seeks to be released have submitted on the question of the provi-
sional release of the Accused.

18. The Defence submits on this requirement that the Accused, if released, would
be transferred to France or to Austria. The Chamber notes that the Defence relies
upon a letter dated 18 May 2005 annexed to the Motion. The letter is from Brother
Jean-Pierre – Marie Guérin-Boutaud, Prieur Général de la Congrégation Saint-Jean,
in which he expresses the Congrégation’s willingness to accommodate and to provide
for the Accused during the period of his provisional release. In the Chamber’s view,
neither of the two suggested institutions, which house the Congrégation – the Marchegg
Convent in Austria or the Saint-Jodard Noviciate in France (Loire) – may be con-

3 Prosecutor v. Emmanuel Rukundo, ICTR-01-70-PT, Decision on the Motion of the Defence
for Setting of a Date for the Commencement of Trial or Alternatively, the Transfer of the Case
to a National Jurisdiction (TC), 1 June 2005, para. 14.

4 Prosecutor v. Zejnil Delalić et al., IT-96-21, Decision on Motion for Provisional Release Filed
by the Accused Zejnil Delalić (TC), 25 September 1996, para. 1.
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sidered as representative of the Austrian or French authorities regarding the transfer
of the Accused to Austria and France. With regard to submissions by the host country,
namely Tanzania, the Chamber notes the absence of any such submissions. In the
absence of appropriate submissions from Austria and France and no submissions from
Tanzania, the Chamber finds that the Defence has failed to fulfil the first requirement
that would allow it to order the provisional release of the Accused.

19. Since the Defence has failed to fulfil the first of the cumulative requirements
under rule 65 (B), the Chamber does not find it necessary to consider the other
requirements. Accordingly, the Chamber dismisses the Defence request for the provi-
sional release of the Accused.

FOR THE ABOVE REASONS,
THE TRIAL CHAMBER
DENIES the Motion in its entirety.

Arusha, 11 July 2005.

[Signed] : William H. Sekule; Arlette Ramaroson; Solomy Balungi Bossa
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The Prosecutor v. Dominique NTAWUKURIRYAYO

Case N° ICTR-2005-82

Case History

• Name : NTAWUKURIRYAYO
• First Name : Dominique
• Date of Birth : 1942
• Sex : male
• Nationality : Rwandan
• Former Official Function : Sous-préfet of Gisagara, Préfecture of Butare

• Date of Indictment’s Confirmation : 13 June 2005
• Counts : genocide, complicity in the genocide, direct and public incitement to

commit genocide
• Date and Place of Arrest : 17 October 2007, in France
• Date of Transfer : 5 June 2008
• Date of Initial Appearance : 10 June 2008
• Date Trial Began : Not yet planned
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Le Procureur c. Dominique NTAWUKURIRYAYO

Affaire N° ICTR-2005-82

Fiche technique

• Nom : NTAWUKURIRYAYO
• Prénom : Dominique
• Date de naissance : 1942
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Sous-Préfet à Gisagara,

préfecture de Butare
• Date de la confirmation de l’acte d’accusation : 13 juin 2005
• Chefs d’accusation : génocide, complicité de génocide, incitation directe et

publique à commettre le génocide
• Date et lieu de l’arrestation : 17 octobre 2007, France
• Date du transfert : 5 juin 2008
• Date de la comparution initiale : 10 juin 2008
• Date du début du procès : Non fixée
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Indictment
26 May 2005 (ICTR-2005-82-I)

(Original : English)
I. The Prosecutor of the United Nations International Criminal Tribunal for Rwanda,

pursuant to the authority stipulated in Article 17 of the Statute of the International
Criminal Tribunal for Rwanda (the “Statute”) charges :

Dominique NTAWUKURIRYAYO

With :
Count I : Genocide, pursuant to Articles 2 (3) (a), 6 (1) and 6 (3) of the Statute,

or in the alternative :
Count II : Complicity in genocide, pursuant to Articles 2 (3) (e), 6 (1) and 6 (3)

of the Statute;
Count III : Direct and public incitement, pursuant to Articles 2 (3) (c), 6 (1) of

the Statute.

II. The accused

1. Dominique Ntwawukuriryayo was born in 1942 in Mubuga commune, Gikongoro
préfecture, Republic of Rwanda.

2. Dominique Ntwawukuriryayo was at all times referred to in this indictment :

(A) A senior public official who,
(i) was Sous-préfet of Gisagara Sous-préfecture in Butare préfecture ;
(ii) consequently had de jure and de facto control over bourgmestres, conseillers

de secteur, responsables de cellule, nyumbakumi (ten-house leaders), adminis-
trative personnel, gendarmes, communal police, Interahamwe, militias, and
armed civilians in the sous-préfecture in that he could order such persons to
commit or to refrain from committing unlawful acts and could discipline or
punish them for unlawful acts or omissions.

III. Charges and concise statement of facts

3. At all times referred to in this indictment there existed in Rwanda a minority
racial or ethnic group known as Tutsis, officially identified as such by the government
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Acte d’accusation
10 Juin 2005 (ICTR-2005-82-I)1

(Original : Anglais)
I. Le Procureur du Tribunal pénal international pour le Rwanda, en vertu des pou-

voirs que lui confère l’article 17 du Statut du Tribunal pénal international pour le
Rwanda (le «Statut»), accuse :

Dominique NTAWUKURIRYAYO

Des crimes énumérés ci-après :
I. Génocide, en application des articles 2, paragraphe 3 (a), et 6, paragraphes 1 et 3,

du Statut; ou à titre subsidiaire,
II. Complicité dans le génocide, en application des articles 2, paragraphes 3 (e), et 6,

paragraphes 1 et 3 du Statut,
III. Incitation directe et publique à commettre le génocide, en application des

articles 2, paragraphe 3 (c) et 6, paragraphes 1 et 3 du Statut.

II. L’accusé

1. Dominique Ntawukuriryayo est né en 1942 en République rwandaise dans la
commune de Mubuga (préfecture de Gikongoro).

2. Dans toutes les circonstances visées par le présent acte d’accusation, Dominique
Ntawukuriryayo était :
A) Haut fonctionnaire :

i) Exerçant les fonctions de sous-préfet de Gisagara dans la préfecture de Butare;
ii) Exerçant par conséquent un contrôle de droit comme de fait sur les bourg-

mestres, les conseillers de secteur, les responsables de cellule, les nyumbakumi
(chefs de chaque ensemble de 10 maisons), le personnel administratif, les gen-
darmes, les agents de la police communale, les Interahamwe, les miliciens et
les civils armés de la sous-préfecture, en ce qu’il pouvait ordonner à ces per-
sonnes de commettre ou de s’abstenir de commettre des actes illicites et les dis-
cipliner ou les punir de leurs actes ou omissions contraires à la loi.

III. Accusations et exposé succinct des faits

3. Dans toutes les circonstances visées par le présent acte d’accusation, il existait
au Rwanda un groupe racial ou ethnique minoritaire appelé le groupe tutsi et offi-

1 La version anglaise de l’acte d’accusation est datée du 26 mai 2005. Le décalage entre les
versions linguistiques est dû au temps pris pour la traduction en français du présent acte d’accu-
sation.
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of Rwanda. The majority of the population of Rwanda was comprised of a racial or
ethnic group known as the Hutus, also officially identified as such by the government
of Rwanda.

4. Between 6 April 1994 and 17 July 1994, throughout Rwanda, and in Kigali
in particular, Interhamwe militias, soldiers of the FAR and armed civilians targeted
and attacked the civilian population based on ethnic or racial identification as Tutsi,
or perceived sympathies to the Tutsi. During the attacks some Rwandan citizen
killed or caused serious bodily or mental harm to persons perceived to be Tutsi.
As a result of these a attacks, large numbers of ethnically or racially identified Tutsi
were killed.

COUNT I : GENOCIDE

The Prosecutor of the International Criminal Tribunal for Rwanda charges Dominique
Ntawukuriryayo with Genocide, a crime stipulated in Article 2 (3) (a) of the Statute,
in that between the dates of 6 April 1994 and 17 July 1994 throughout Rwanda, par-
ticularly in Butare Préfecture, Dominique Ntawukuriryayo was responsible for killing
or causing serious bodily or mental harm to members of the Tutsi racial or ethnic
group, with intent to destroy, in whole or in part, a racial or ethnic group, as such,
as outlined in paragraph 5 through 15.

Alternatively,

COUNT II : COMPLICITY IN GENOCIDE

The Prosecutor of the International Criminal Tribunal for Rwanda charges Domi-
nique Ntawukuriryayo with Complicity in Genocide, a crime stipulated in Article
2 (3) (e) of the Statute, in that between the dates of 6 April 1994 and 17 July 1994
throughout Rwanda, particularly in Butare Préfecture, Dominique Ntawukuriryayo
was responsible for killing or causing serious bodily or mental harm to members
of the Tutsi racial or ethnic group, with intent to destroy, in whole or in part, a
racial or ethnic group, as such, or with knowledge that other people intended to
destroy, in whole or in part, the Tutsi racial or ethnic group, as such, and that his
assistance would contribute to the crime of genocide, as outlined in paragraph 5
through 15.

Concise statement of facts for Counts I and II

Individual Criminal Responsibility

5. Pursuant to Section 6 (1) of the Statute, the accused, Dominique Ntawukuriryaro,
is individually responsible for the crimes of genocide or complicity in genocide
because he planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of these crimes. With respect to the commission
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ciellement considéré comme tel par les pouvoirs publics rwandais. La majorité de la
population appartenait à un autre groupe racial ou ethnique appelé le groupe hutu qui
était lui aussi officiellement considéré comme tel par les pouvoirs publics.

4. Entre le 6 avril et le 17 juillet 1994, sur l’ensemble du territoire rwandais et à
Kigali en particulier, des miliciens Interahamwe, des militaires des FAR et des civils
armés ont pris pour cible et attaqué des civils en raison de leur appartenance au
groupe ethnique ou racial tutsi ou parce qu’ils étaient considérés comme des per-
sonnes sympathisant avec les Tutsis. Au cours de ces attaques, certains citoyens rwan-
dais ont tué des personnes soupçonnées d’appartenir au groupe tutsi ou porté grave-
ment atteinte à leur intégrité physique ou mentale. De nombreuses personnes
identifiées comme membre du groupe ethnique ou racial tutsi y ont trouvé la mort.

PREMIER CHEF D’ACCUSATION : GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Dominique
Ntawukuriryayo de génocide, crime prévu à l’article 2 (3) (a) du Statut, en ce qu’entre
le 6 avril et le 17 juillet 1994, sur l’ensemble du territoire rwandais et en particulier
dans la préfecture de Butare, Dominique Ntawukuriryayo s’est rendu responsable du
meurtre de membres du groupe racial ou ethnique tutsi ou d’atteintes graves à leur
intégrité physique ou mentale, dans l’intention de détruire en tout ou en partie un
groupe racial ou ethnique comme tel, ainsi qu’il est exposé aux paragraphes 5 à 15;

Ou à titre subsidiaire,

DEUXIÈME CHEF D’ACCUSATION :
COMPLICITÉ DANS LE GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Dominique
Ntawukuriryayo de complicité dans le génocide, crime prévu à l’article 2 (3) (e) du
Statut, en ce qu’entre le 6 avril et le 17 juillet 1994, sur l’ensemble du territoire rwan-
dais et en particulier dans la préfecture de Butare, Dominique Ntawukuriryayo s’est
rendu responsable du meurtre de membres du groupe racial ou ethnique tutsi ou
d’atteintes graves à leur intégrité physique ou mentale, dans l’intention de détruire en
tout ou en partie un groupe racial ou ethnique comme tel ou en sachant que d’autres
personnes avaient l’intention de détruire en tout ou en partie le groupe racial ou eth-
nique tutsi comme tel et que son aide contribuerait à la perpétration du crime de
génocide, ainsi qu’il est exposé aux paragraphes 5 à 15.

Exposé succinct des faits relatifs aux premier
et deuxième chefs d’accusation

Responsabilité pénale individuelle

5. En application du paragraphe 1 de l’article 6 du Statut, l’accusé Dominique
Ntawukuriryayo est individuellement responsable du crime de génocide ou de com-
plicité dans le génocide pour avoir planifié, incité à commettre, ordonné ou commis
ou de toute autre manière aidé et encouragé à planifier, préparer ou exécuter ce crime.
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of those crimes, Dominique Ntawukuriryayo ordered those over whom he had
effective control as a result of his position and authority described in paragraph 2, and
he instigated and aided and abetted those over whom he did not have effective con-
trol. In addition, the accused willfully and knowingly participated in a joint criminal
enterprise whose object, purpose, and foreseeable outcome was the commission of
genocide against the Tutsi racial or ethnic group and persons identified as Tutsi or
presumed to support the Tutsi in Butare Préfecture as well as throughout Rwanda.
To fulfil this criminal purpose, the accused acted with leaders such as President
Theodore Sindikubwabo and members of the FAR, including Colonel Alphonse
Nteziryayo and Colonel Tharcisse Muvunyi; the Interahamwe ; the “Civil Defense
forces”; communal police including Vincent Twiringiyimana; civilian militias; local
administrative officials; other soldiers and militiamen; other unknown participants,
such as Callixte Kalimanzira, Celestin Rwankibuto, Fidèle Uwizeye, Bernadette
Mukarurangwa and Ruzindaza; and other unknown participants, all such actions being
taken either directly or throuch co-perpetrators, for at least the period of mid-1993
through 17 July 1994. The particulars that give rise to his individual criminal respon-
sibility are set forth in paragraphs 6 through 22.

The massacre at Kabuye hill

6. Between 20 and 21 April 1994, several thousand Tutsi refugees had gathered at
Gisagara market in Gisagara Town in Ndora Commune, Butare Préfecture. Many of
these refugees attempted to leave to travel towards the Burundi border but were pre-
vented from doing so by soldiers and communal policemen on the orders of Domi-
nique Ntawukuriryayo and Elie Ndayambaje. These refugees returned to Gisagara, and
were subsequently sent to Kabuye hill where they were killed. By preventing the Tutsi
refugees from leaving to Burundi, Dominique Ntawukuriryayo aided and abetted in
the subsequent killing of the Tutsis.

7. On or about 23 April 1994, in the afternoon, Dominique Ntawukuriryayo ordered
Tutsi who were gathered at Gisagara market place that they were to move to Kabuye
hill where they would be protected and fed. Those that were unwilling to go were
chased to Kabuye hill. Upon arrival in the late afternoon or early evening, Ntawuku-
riryayo arrived with Callixte Kalimanzira at Kabuye hill in vehicles full of gendarmes.
Ntawukuriryayo told the refugees that they would be protected by armed soldiers. By
ordering the Tutsi to go to Kabuye hill, Ntawukuriryayo aided and abetted in the killing
of those Tutsis.

8. Within a short time of their arrival at Kabuye hill, on or about 23 April 1994,
gendarmes and communal policemen and surrounded the hill and started shooting at the
refugees. Many Tutsi were killed. By bringing the gendarmes to Kabuye hill, who, a long
with others who were co-perpetrators in the joint criminal enterprise referred to in
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S’agissant de la commission dudit crime, Dominique Ntawukuriryayo a non seulement
usé de ses fonctions et de ses pouvoirs indiqués au paragraphe 2 plus haut pour
ordonner aux personnes placées sous son contrôle effectif de le commettre, mais
encore incité et aidé et encouragé des personnes sur lesquelles il n’exerçait aucun
contrôle effectif à le faire. En outre, il a participé sciemment et délibérément à une
entreprise criminelle commune dont l’objet, le but et la conséquence prévisible étaient
de commettre le génocide du groupe racial ou ethnique tutsi et des personnes consi-
dérées comme des Tutsis ou présumées soutenir les Tutsis tant dans la préfecture de
Butare que sur le reste du territoire rwandais. Pour atteindre ce but criminel, l’accusé
a agi de concert avec des dirigeants tels que le président Théodore Sindikubwabo et
des membres des FAR, dont les colonels Alphonse Nteziryayo et Tharcisse Muvunyi,
les Interahamwe, les «forces de défense civiles», les agents de la police communale
tel que Vincent Twiringiyimana, les milices civiles, les autorités administratives
locales, d’autres militaires et miliciens et d’autres personnes connues, comme Callixte
Kalimanzira, Célestin Rwandikuto, Fidèle Uwizeye, Bernadette Mukarurangwa et
Ruzindara, et des personnes inconnues, soit directement, soit par l’intermédiaire de
coauteurs, pendant au moins la période allant du milieu de l’année 1993 au 17 juillet
1994. Les faits détaillés qui donnent lieu à sa responsabilité pénale individuelle sont
exposés aux paragraphes 6 à 22.

Massacre de la colline de Kabuye

6. Entre le 20 avril et le 21 avril 1994, plusieurs milliers de réfugiés tutsis se sont
regroupés au marché de Gisagara, commune de Ndora (préfecture de Butare). Nombre
d’entre eux ont essayé de se rendre à la frontière du Burundi, mais ils en ont été
empêchés par des militaires et des policiers communaux sur l’ordre de Dominique
Ntawukuriryayo et d’Elie Ndayambaje. Ils sont retournés à Gisagara et ont été
envoyés par la suite sur la colline de Kabuye où ils ont été tués. Pour avoir empêché
ces réfugiés tutsis de se rendre au Burundi, mais ils en ont été empêchés par des mili-
taires et des policiers communaux sur l’ordre de Dominique Ntawukuriryayo et d’Elie
Ndayambaje. Ils sont retournés à Gisagara et ont été envoyés par la suite sur la col-
line de Kabuye où ils ont été tués. Pour avoir empêché ces réfugiés tutsis de se rendre
au Burundi, Dominique Ntawukuriryayo a aidé et encouragé à commettre leur mas-
sacre qui s’est produit ultérieurement.

7. Le 23 avril 1994 ou vers cette date, dans l’après-midi, Dominique Ntawukuri-
ryayo a ordonné aux Tutsis qui s’étaient regroupés au marché de Gisagara de se
rendre sur la colline de Kabuye pour y être protégés et nourris. Ceux qui ne voulaient
pas partir ont été pourchassés jusqu’à la colline de Kabuye. A leur arrivée sur la col-
line vers la fin de l’après-midi ou au début de la soirée, Ntawukuriryayo et Callixte
Kalimanzira sont venus à bord de véhicules pleins de gendarmes. Ntawukuriryayo a
dit aux réfugiés qu’ils seraient protégés par des militaires armés. Pour avoir ordonné
à ces Tutsis de se rendre sur la colline de Kabuye, Ntawukuriryayo a aidé et encou-
ragé à la massacrer.

8. Le 23 avril 1994 ou vers cette date, peu après leur arrivée sur la colline de
Kabuye, les gendarmes et les policiers communaux ont encerclé la colline et se sont
mis à tirer sur les réfugiés. Beaucoup de Tutsis ont été tués. Pour avoir conduit sur
la colline de Kabuye des gendarmes qui, avec d’autres parties à l’entreprise criminelle
commune visée au paragraphe 5 du présent acte d’accusation, ont pris part au mas-
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paragraph of this indictment took part in the killing of those Tutsi, Ntawukuriryayo
committed and aided and abetted in the killing of those Tutsis.

9. Between about 21 and 25 April 1994, Dominique Ntawukuriryayo ordered civilians
to search the houses of Tutsis so that they could be assembled at Kabuye hill. He
told the civilians to wait for the arrival of soldiers who he would bring before the
killings commenced. Tutsis were sent to Kabuye hill where they were killed. By
ordering civilians to search houses for Tutsis to be sent to Kabuye hill where they
were killed, Ntawukuriryayo instigated and aided and abetted in the killing of the
Tutsis.

10. Between about 21 and 25 April 1994, Dominique Ntawukuriryayo collected sol-
diers and gendarmes from Butare and transported them to Kabuye hill to kill the Tut-
sis who where there. During that same period he also collected ammunition from
Butare which was used by attackers to kill the Tutsis at Kabuye hill. The killings at
Kabuye hill during that period were carried out by soldiers, gendarmes, communal
police and civilians who were co-perpetrators in the joint criminal enterprise referred
to in paragraph 5 of this indictment, and by transporting ammunition to Kabuye hill
that was used by attackers to kill Tutsis, Ntawukuriryayo committed and aided and
abetted in the killing of the Tutsis.

11. On or about Sunday 24th April 1994, in the afternoon Dominique Ntawukuriryayo
arrived at Kabuye hill with Callixte Kalimanzira and several soldiers. This group tool
part in the attack on the Tutsis gathered at Kabuye hill. By doing so, Ntawukuriryayo
committed and, by transporting soldiers and Callixte Kalimanzira to Kabuye hill,
aided and abetted in the killing of the Tutsi.

12. By reason of the large numbers of refugees present at Kabuye hill, it took
several days from on or about 21 April to 25 April 1994 to kill those Tutsi who had
taken refuge there. On or about 25 April 1994, Dominique Ntawukuriryayo, Callixte
Kalimanzira, Bernadette Mukarurangwa met with Fidèle Uwizeye at Uwizeye’s house
in Gisagara town where they discussed the fact that the attackers had failed to kill
all the refugees at Kabuye hill due to their large numbers. They decided to go to
Kabuye hill to check on the progress of the killings. By doing so, Ntawukuriryayo
planned to confirm that the purpose of the joint criminal enterprise referred to in
paragraph 5 of the indictment, had been carried out at Kabuye hill.

13. As a result of his actions, Dominique Ntawukuriryayi was responsible for the
death of as many as 25000 Tutsis refugees who were killed at Kabuye hill during
the period of 21 to 25 April 1994.

Other acts

14. On or about 20th April 1994, the Accused Dominique Ntawukuriryayo participated
in a meeting with the new Préfet of Butare, Sylvain Nsabimana, and the bourgmestres
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sacre de ces Tutsis, Ntawukuriryayo a commis et a aidé et encouragé à commettre
leur meurtre.

9. Entre une date située aux alentours du 21 et le 25 avril 1994, Dominique
Ntawukuriryayo a ordonné à des civils de fouiller les maisons de Tutsis pour faire
regrouper ceux-ci sur la colline de Kabuye. Il leur a demandé d’attendre l’arrivée des
soldats qu’il y conduirait avant de déclencher les massacres. Les Tutsis ont été
envoyés sur la colline de Kabuye où ils ont été tués. Pour avoir ordonné aux civils
de fouiller les maisons afin que les Tutsis soient envoyés sur la colline de Kabuye
où ils ont été tués, Ntawukuriryayo a incité et a aidé et encouragé à massacrer ces
Tutsis.

10. Entre une date située aux alentours du 21 et le 25 avril 1994, Dominique
Ntawukuriryayo est allé chercher des militaires et des gendarmes à Butare et les a
transportés jusqu’à la colline de Kabuye pour qu’ils tuent les Tutsis qui y étaient. Pen-
dant la même période, il est aussi allé à Butare chercher des munitions qui ont été
utilisées par les assaillants pour tuer les Tutsis sur la colline de Kabuye. Les meurtres
qui ont eu lieu que la colline de Kabuye pendant cette période ont été commis par
des militaires et des policiers communaux et des civils qui étaient des parties de
l’entreprise criminelle commune visée au paragraphe 5 du présent acte d’accusation.
Pour avoir transporté des militaires et des gendarmes qui étaient parties à cette entre-
prise criminelle commune et apporté sur la colline de Kabuye des munitions qui ont
été utilisées par les assaillants pour tuer les Tutsis, Ntawukuriryayo a commis et a
aidé et encouragé à commettre leur meurtre.

11. Le dimanche 24 avril 1994 ou vers cette date, dans l’après-midi, Dominique
Ntawukuriryayo est arrivé sur la colline de Kabuye en compagnie de Callixte Kali-
manzira et de plusieurs militaires. Ce groupe a participé à l’attaque perpétrée contre
les Tutsis rassemblés sur la colline. Pour avoir transporté des militaires et Callixte
Kalimanzira, qui étaient coauteurs dans l’entreprise criminelle commune visée au
paragraphe 5 du présent acte d’accusation, jusqu’à la colline de Kabuye, Ntawukuri-
ryayo a commis, et aidé et encouragé le meurtre des Tutsis.

12. En raison du grand nombre de réfugiés présents sur la colline de Kabuye, il a
fallu plusieurs jours, du 21 ou d’une date aux alentours du 21 au 25 avril 1994, pour
tuer les Tutsis qui y avaient trouvé refuge. Le 25 avril 1994 ou vers cette date, Domi-
nique Ntawukuriryayo, Callixte Kalimanzira, Bernadette Mukarurangwa et Fidèle
Uwizeye se sont réunis chez ce dernier dans la ville de Gisagara et ont discuté du
fait que les assaillants n’avaient pas tué toutes les personnes réfugiées sur la colline
de Kabuye en raison de leur grand nombre. Ils ont décidé de se rendre sur ladite col-
line pour vérifier l’évolution du massacre. Par cet acte, Ntawukuriryayo entendait
s’assurer que le but de l’entreprise criminelle commune visée au paragraphe 5 plus
haut avait été atteint sur la colline de Kabuye.

13. Par ses actes, Dominique Ntawukuriryayo s’est rendu responsable de la
mort de pas moins de 25 000 réfugiés tutsis tués sur la colline du 21 au 25 avril
1994.

Autres actes

14. Le 20 avril 1994 ou vers cette date, l’accusé Dominique Ntawukuriryayo a par-
ticipé à une réunion avec Sylvain Nsabimana, nouveau préfet de Butare, et les bourg-
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of Butare. The Accused Dominique Ntawukuriryayo was informed at that meeting
of killings that had started taking place in the Muganza commune which formed
part of the Gisagara sous-préfecture by the bourgmestre of Muganza, Chrysologue
Bimenyimana. The Bourgmestre asked Ntawukuriryayo for permission to return
Muganza to assist stop the killings and to assist two Tutsis named Fidèle Kalisa and
Jacqueline Utamuliza. Ntawukuriryayo refused to allow the bourgmestre of Muganza
to leave the meeting to try and stop the killings. By refusing to allow the bourgmestre
to return to try and stop the killing of Fidèle Kalisa and Jacqueline Utamuliza,
Ntawukuriryayo aided and abetted in the killing of Tutsis in Muganza commune.

Roadblocks

15. Within a few days of the death of President Habyarimana on 6 April 1994,
several roadblocks were established in the Gisagara sous-préfecture including the
“Jaguar” roadblock which was near to the Catholic Church in Gisagara, one established
near to Ntawukuriryayo’s residence, and one near the trading centre on the road
toward Musha. The roadblocks were run by co-perpetrator of the accused in the joint
criminal enterprise referred to in paragraph 5 of the indictment, including Lucien
Simbayobwebe. During the period 6 April 1994 and 17 July 1994, the roadblocks
were used to prevent Tutsi from escaping from the area, and so that people could be
identified as Tutsis and be killed. Many Tutsis were killed at the roadblocks including
Jean Munyagihugu. Ntawukuriryayo committed and aided and abetted in the killing
of the Tutsi at the roadblocks in Gisagara sous-préfecture.

Criminal Responsibility as a Superior

16. Pursuant to Section 6 (3) of the Statute, the accused, Dominique Ntawukuriryayo,
is responsible for the crimes of genocide or complicity in genocide because specific
criminal acts were committed by subordinates of the accused and the accused knew
or had reason to know that such subordinates were about to commit such acts before
they were committed or that such subordinates had committed such acts and the
accused failed to take the necessary and reasonable measures to prevent such acts or
to punish the perpetrators thereof. These subordinates included the Interhamwe ; the
“Civil Defense Forces”; communal police including Vincent Twiringiyimana; civilian
militias; local administrative officials; other soldiers and militiamen including Lucien
Simbayobwebe : other known participants, such as Chrysologue Bimenyimana, Elie
Nayambaje, Célestin Rwankubito and Fidème Uwizeye; and other unknown partici-
pants.

The massacre at Kabuye hill

17. Between 20 and 21 April 1994, several thousands Tutsis refugees had gathered
at Gisagara market in Gisagara town in Ndora commune, Butare Préfecture. Many of
these refugees attempted to leave to travel towards the Burundi border but were pre-
vented from doing so by subordinates of Dominique Ntawukuriryayo on the orders
of Dominique Ntawukuriryayo and Elie Ndayambaje. These refugees returned to
Gisagara, and were subsequently sent to Kabuye hill where they were killed.
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mestres de la préfecture de Butare. Lors de cette réunion, il a été informé par Chryso-
logue Bimenyimana, bourgmestre de Muganza, que des meurtres avaient commencé
dans la commune de Muganza qui faisait partie dela sous-préfecture de Gisagara. Le
bourgmestre a demandé à Ntawukuriryayo l’autorisation de rentrer à Muganza pour
aide à faire cesser ces meurtres et porter secours à deux Tutsis dénommés Fidèle Kali-
sa et Jacqueline Utamuliza. Ntawukuriryayo a refusé de laisser le bourgmestre quitter
la réunion pour tenter d’arrêter les meurtres. Pour avoir refusé de laisser le bourg-
mestre rentrer pour essayer d’empêcher les meurtres de Fidèle Kalisa et Jacqueline
Utamuliza, Ntawukuriryayo a aidé et encouragé à tuer des Tutsis dans la commune
de Muganza.

Barrages routiers

15. Quelques jours après la mort du Président Habyarimana survenue le 6 avril
1994, plusieurs barrages routiers ont été mis en place dans la sous-préfecture de Gisa-
gara, notamment près de l’église catholique de Gisagara sous le nom de «Jaguar»,
près de la résidence de Ntawukuriryayo et près du centre commercial sur la route de
Musha. Ces barrages routiers étaient tenus par des personnes participant avec l’accusé
à l’entreprise criminelle commune visée au paragraphe 5 plus haut, dont Lucien Sim-
bayobwebe. Du 6 avril au 17 juillet 1994, ils ont servi à empêcher les Tutsis de quit-
ter la région et à les identifier pour les tuer. Beaucoup de Tutsis, dont Jean Munya-
gihugu, y ont été tués. Ntawukuriryayo a commis et a aidé et encouragé à commettre
le meurtre de Tutsis aux barrages routiers de la sous-préfecture de Gisagara.

Responsabilité pénale du supérieur hiérarchique

16. En application du paragraphe 3 de l’article 6 du Statut, l’accusé Dominique
Ntawukuriryayo est responsable du crime de génocide ou de complicité dans le géno-
cide en ce que ses subordonnées ont commis certains actes criminels et qu’il savait
ou avait des raisons de savoir que les intéressés étaient sur le point de commettre ou
avaient commis ces actes, mais n’a pas pris les mesures nécessaires et raisonnables
pour les prévenir ou pour en punir les auteurs. Au nombre de ces subordonnés figu-
raient les Interahamwe, les «forces de défense civile», les agents de la police com-
munale dont Vincent Twiringiyimana, des miliciens civils, les autorités administratives
locales, d’autres militaires et miliciens tel que Lucien Simbayobwebe, d’autres per-
sonnes connues comme Chrysologue Nimenyimana, Elie Ndayambaje, Célestin Rwan-
kubito et Fidèle Uwizeye, ainsi que des personnes inconnues.

Massacre de la colline de Kabuye

17. Entre le 20 et le 21 avril 1994, plusieurs milliers de réfugiés Tutsis se sont
regroupés au marché de Gisagara dans la ville de Gisagara, commune de Nodra
(préfecture de Butare). Nombre d’entre eux ont essayé de se rendre à le frontière
du Burundi, mais ils en ont été empêchés par des subordonnés de Dominique
Ntawukuriryayo sur l’ordre de celui-ci et Elie Ndayambaje. Ils sont retournés à
Gisagara et ont été envoyés par la suite sur la colline de Kabuye où ils ont été tués.
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18. On or about 23 April 1994, in the afternoon, Dominique Ntawukuriryayo
ordered Tutsis who were gathered at Gisagara market place that they were to move
to Kabuye hill where they would be protected and fed. Those that were unwilling to
go were chased to Kabuye hill. Upon arrival in the late afternoon or early evening,
Ntawukuriryayo arrived with Callixte Kalimanzira at Kabuye hill in vehicles full of
gendarmes, Ntawukuriryayo told the refugees that they would be protected by armed
soldiers. Within a short time of their arrival at Kabuye hill, gendarmes and communal
policemen, who were subordinates of the Accused, surrounded the hill and started
shooting at the refugees. Dominique Ntawukuriryayo knew or had reason to know of
the killing and failed or refused to take necessary or reasonable steps to prevent the
killing or to punish the perpetrators thereof.

19. Between about 21 and 25 April 1994, Dominique Ntawukuriryayo collected sol-
diers and gendarmes, who were his subordinates, from Butare and transported them
to Kabuye hill to carry out the killings. During that same period the Accused also
collected ammunitions from Butare which were used to kill the refugees at Kabuye
hill. The killings at Kabuye hill during that period were carried out by soldiers, gen-
darmes, communal police and armed civilians who were subordinates to the Accused.
Dominique Ntawukuriryayo knew or had reason to know of the killing and failed or
refused to take necessary or reasonable measures to prevent the killing or to punish
the perpetrators thereof.

20. On or about Sunday 24th April 1994, in the afternoon, Dominique Ntawukuriryayo
arrived at Kabuye hill with Callixte Kalimanzira and several soldiers who were his
subordinates. This group took part in the attack on the Tutsis gathered at Kabuye hill.
Dominique Ntawukuriryayo knew or had reason to know of the killing and failed or
refused to take necessary or reasonable measures to prevent the killing or to punish
the perpetrators thereof.

21. As a result of his actions, and the actions of his subordinates, Dominique
Ntawukuriryayo as many as 25 000 Tutsi refugees were killed at Kabuye hill during
the period of 21 to 25 April 1994.

Roadblocks

22. Within a few days of the death of President Habyarimana on 6 April 1994, several
roadblocks were established in the Gisagara sous-préfecture, including the “Jaguar”
roadblock which was near to the Catholic Church in Gisagara, one established near
Ntawukuriryayo’s residence, and one near the trading centre on the road towards
Musha. The roadblocks were established and run by armed civilians and other sub-
ordinates of the Accused including Lucien Simbayobwebe. During the period 6 April
1994 and 17 July 1994, the roadblocks were used to prevent Tutsis from escaping
from the area, and so that could be identified as Tutsis and be killed. Many Tutsis
were killed by the subordinates of the accused at the roadblocks, including Jean
Munyagihugu, who was killed at the roadblock near to the house of Dominique
Ntawukuriryayo knew or had reason to know of the killings and failed or refused to
take the necessary or reasonable measures to prevent the killings or to punish the
perpetrators thereof.
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18. Le 23 avril 1994 ou vers cette date, dans l’apres-midi, Dominique Ntawukuri-
ryayo a ordonné aux Tutsis qui s’étaient regroupés au marché de Gisagara de se
rendre sur la colline de Kabuye pour y être protégés et nourris. Ceux qui ne voulaient
pas partir ont été pourchassés jusqu’à la colline de Kabuye. A leur arrivée sur la col-
line vers la fin de l’après-midi ou au début de la soirée, Ntawukuriryayo et Callixte
Kalirnanzira sont venus à bord de véhicules pleins de gendarmes. Ntawukuriryayo a
dit aux réfugiés qu’ils seraient protégés par des militaires armés. Peu après leur arri-
vée sur la colline de Kabuye, des gendarmes et des policiers communaux, qui étaient
des subordonnés de l’accusé, ont encerclé la colline et se sont mis à tirer sur les réfu-
giés. Dominique Ntawukuriryayo était ou avait des raisons d’être au courant de ce
massacre et il s’est abstenu ou a refusé de prendre les mesures nécessaires ou rai-
sonnables pour le prévenir ou pour en punir les auteurs.

19. Entre une date située aux alentours du 21 et le 25 avril 1994, Dominique
Ntawukuriryayo est allé à Butare chercher des militaires et des gendarmes, qui étaient ses
subordonnés, et les a transportés jusqu’à la colline de Kabuye pour qu’ils commettent des
meurtres. Pendant la même période, il est aussi allé à Butare chercher des munitions qui
ont été utilisées pour tuer les personnes réfugiées sur la colline de Kabuye. Les meurtres
qui ont eu lieu sur la colline de Kabuye pendant cette période ont été commis par des
militaires, des gendarmes, des policiers communaux et des civils armés qui étaient des
subordonnés de l’accusé. Dominique Ntawukuriryayo était ou avait des raisons d’être au
courant de ces meurtres et il s’est abstenu ou a refusé de prendre les mesures nécessaires
ou raisonnables pour les prévenir ou pour en punir les auteurs.

20. Le dimanche 24 avril 1994 ou vers cette date, dans l’après-midi, Dominique
Ntawukuriryayo est arrivé sur la colline de Kabuye en compagnie de Callixte Kali-
manzira et de plusieurs militaires qui étaient ses subordonnés. Ce groupe a participé
à l’attaque perpétrée contre les Tutsis rassemblés sur la colline. Dominique Ntawuku-
riryayo était ou avait des raisons d’être au courant des meurtres qui y ont été commis
et il s’est abstenu ou a refusé de prendre les mesures nécessaires ou raisonnables pour
les prévenir ou pour en punir les auteurs.

21. En raison des actes de Dominique Ntawukuriryayo et de ceux de ses subordon-
nés, pas moins de 25 000 réfugiés tutsis ont été tués sur la colline de Kabuye du 21
au 25 avril 1994.

Barrages routiers

22. Quelques jours après la mort du Président Habyarimana survenue le 6 avril
1994, plusieurs barrages routiers ont été mis en place dans la sous-préfecture de
Gisagara, notamment près de 1’église catholique de Gisagara sous le nom de
«Jaguar», près de la résidence de Ntawukuriryayo et près du centre commercial sur
la route de Musha. Ces barrages routiers étaient mis en place et tenus par des civils
armés et d’autres subordonnés de l’accusé, dont Lucien Simbayobwebe. Du 6 avril
au 17 juillet 1994, ils ont servi à empêcher les Tutsis de quitter la région et à les
identifier pour les tuer. De nombreux Tutsis ont été tués par les subordonnés de
l’accusé aux barrages routiers, notamment Jean Munyagihugu qui a été tué au bar-
rage établi près de la maison de Dominique Ntawukuriryayo. Dominique Ntawuku-
riryayo était ou avait des raisons d’être au courant de ces meurtres et il s’est abstenu
ou a refusé de prendre les mesures nécessaires ou raisonnables pour les prévenir ou
pour en punir les auteurs.
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COUNT III : DIRECT AND PUBLIC INCITEMENT

TO COMMIT GENOCIDE

The Prosecutor of the International Criminal Tribunal for Rwanda charges Dominique
Ntawukuriryayo with Direct and Public Incitement to commit Genocide, a crime
stipulated in Article 2 (3) (c) of the Statute, in that between dates of 6 April 1994
and 17 July 1994 throughout Rwanda, particularly in Butare Préfecture, Dominique
Ntawukuriryayo was responsible for directly and publicly inciting people to kill or
cause serious bodily or mental harm to members of the Tutsi racial or ethnic group,
with intent to destroy, in whole or in part, a racial or ethnic group.

Concise Statement of facts for Count III

Individual Criminal Responsibility

23. Pursuant to Section 6 (1) of the Statute, the accused, Dominique Ntawukuriryayo,
is individually responsible for the crimes of direct and public incitement to commit
genocide because he planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of this crime. With respect to the
commission of this crime, Dominique Ntawukuriryayo ordered those over whom he
had effective control as a result of his position and authority described in paragraph
2, and he instigated and aided and abetted those over whom he did not have effective
control. In addition, the accused willfully and knowingly participated in a joint
criminal enterprise whose object, purpose, and foreseeable outcome was the commis-
sion of genocide against the Tutsi racial or ethnic group and persons identified as Tutsis
or presumed to support the Tutsis in Butare Préfecture as well as throughout Rwanda.
To fulfil this criminal purpose, the accused acted with leaders such as President
Theodore Sindikubwabo and members of the FAR, including Colonel Alphonse
Nteziryayo and Colonel Tharcisse Muvunyi; the Interahamwe ; the “Civil Defense
Forces”; communal police including Vincent Twiringiyimana; civilian militias; local
administrative officials ; other soldiers and militiamen; other known participants,
such as Callixte Kalimanzira, Célestin Rwankibuto, Fidèle Uwizeye, Bernadette
Mukarurangwa and Ruzindaza; and co-perpetrators, for at least the period of mid-
1993 through 17 July 1994. The particulars that give rise to his individual criminal
responsibility are set forth in paragraphs 24 through 31.

24. Between 6 April 1994 and 31 July 1994, the Accused Dominique Ntawukurir-
yayo organized, attended and/or participated in various meetings throughout Butare
Préfecture and in particular the Gisagara Sous-Préfecture where various speakers at
these meetings called on members of the public and officials to take part in killing
Tutsis. The particulars of these meetings that give rise to his individual criminal
responsibility are set forth in paragraphs 25 through 31.

25. On or about 19th April 1994, the Accused Dominique Ntawukuriryayo participated
in a meeting for the swearing in of the new Préfet for Butare Sylvain Nsabimana.
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TROISIÈME CHEF D’ACCUSATION :
INCITATION DIRECTE ET PUBLIQUE À COMMETTRE LE GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Dominique
Ntawukuriryayo d’incitation directe et publique à commettre le génocide, crime prévu
à l’article 2 (3) (c) du Statut, en ce qu’entre le 6 avril et le 17 juillet 1994, sur
l’ensemble du territoire rwandais et en particulier dans la préfecture de Butare, Domi-
nique Ntawukuriryayo a incité directement et publiquement des gens à tuer des
membres du groupe racial ou ethnique tutsi ou à porter gravement atteinte à leur inté-
grité physique ou mentale, dans l’intention de détruire en tout ou en partie un groupe
racial ou ethnique.

Exposé succinct des faits relatifs au troisième chef d’accusation

Responsabilité pénale individuelle

23. En application du paragraphe 1 de l’article 6 du Statut, l’accusé Dominique
Ntawukuriryayo est individuellement responsable du crime d’incitation directe et
publique à commettre le génocide pour avoir planifié, incité à commettre, ordonné,
commis ou de toute autre manière aidé et encouragé à planifier, préparer ou exécuter
ce crime. S’agissant de la commission dudit crime, Dominique Ntawukuriryayo a non
seulement usé de ses fonctions et de ses pouvoirs indiqués au paragraphe 2 pour
ordonner aux personnes placées sous son contrôle effectif de le commettre, mais
encore incité et aidé et encouragé des personnes sur lesquelles il n’exerçait aucun
contrôle effectif à le faire. En outre, il a participé sciemment et délibérément à une
entreprise criminelle commune dont l’objet, le but et la conséquence prévisible étaient
de commettre le génocide du groupe racial ou ethnique tutsi et des personnes consi-
dérées comme des Tutsis ou présumées soutenir les Tutsis tant dans la préfecture de
Butare que sur le reste du territoire rwandais. Pour atteindre ce but criminel, l’accusé
a agi de concert avec des dirigeants tels que le Président Theodore Sindikubwabo et
des membres des FAR, dont les colonels Alphonse Nteziryayo et Tharcisse Muvunyi,
les Interahamwe, les «forces de défense civile», les agents de la police communale
tels que Vincent Twiringiyimana, les milices civiles, les autorités administratives
locales, d’autres militaires et miliciens, d’autres personnes connues, comme Callixte
Kalimanzira, Célestin Rwankibuto, Fidèle Uwizeye, Bernadette Mukarurangwa et
Ruzindaza, et des personnes inconnues, soit directement, soit par l’intermédiaire de
coauteurs, pendant au moins la période allant du milieu de l’année 1993 au 17 juillet
1994. Les faits détaillés qui donnent lieu sa responsabilité pénale individuelle sont
exposes aux paragraphes 24 à 31.

24. Entre le 6 avril et le 31 juillet 1994, l’accusé Dominique Ntawukuriryayo a
organisé diverses réunions ou a assisté et/ou participé à diverses réunions partout dans
la préfecture de Butare et en particulier dans la sous-préfecture de Gisagara. Lors de
ces réunions, plusieurs orateurs ont demandé au public et aux autorités de prendre part
au massacre des Tutsis. Les faits détaillés survenus lors desdites réunions qui donnent
lieu à la responsabilité pénale individuelle de l’accusé sont exposés aux paragraphes
25 à 31.

25. Le 19 avril 1994 ou vers cette date, l’accusé Dominique Ntawukuriryayo a par-
ticipé à une réunion organisée à l’occasion de la prestation de serment de Sylvain
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During that meeting, the Interim President Theodore Sindikubwabo, a co-perpetrator
in the joint criminal enterprise referred to in paragraph 23 of the indictment, addressed
the officials present and the object of that speech was to instigate the genocide
throughout the Butare Préfecture. The Accused agreed with the speech of President
Sindikubwako. By doing so, Ntawukuriryayo committed and aided and abetted in the
direct and public incitement of the killing of Tutsi.

26. On or about 25 May 1994, Dominique Ntawukuriryayo attended a meeting at
Kirarambogo, Nyirkanywero Cellule, Nyabitare secteur together with Alphonse
Nteziryayo, Colonel Tharcisse Muvunyi, Judge Ruzindaza and others who were co-
perpetrators of the joint criminal enterprise referred to in paragraph 23 of the indict-
ment. At this meeting, clear instructions were given by Nteziryayo and Ruzindaza to
flush out and kill all remaining Tutsis who were in hiding. The attendance of
Ntawukuriryayo at this meeting, and his subsequent silence at the meeting, was
intended as being seen by the population of his agreement with the content of those
speeches and in so doing Ntawukuriryayo committed and aided and abetted in the
direct and public incitement of the killing of the Tutsi.

27. On an unknown date within the period between on or about 21 April and 31
May 1994, the Accused Dominique Ntawukuriryayo addressed the local population in
Gikoro, Mudabori, Nyaruhengeri Secteur and promised to reward those persons who
would kill the greatest numbers of Tutsis with houses, land and money. By doing so,
Ntawukuriryayo committed direct and public incitement to kill Tutsi.

28. Towards the end of May 1994, in Muyaga Commune, the Accused Dominique
Ntawukuriryayo addressed the local population in front of the deputy bourgmestre’s
house and urged them to search for and kill all the Tutsi’s before the Rwandan Patri-
otic Front reached Muyaga. By doing so, Ntawukuriryayo committed direct and public
incitement to kill Tutsis.

29. At about the end of May or early June 1994, Dominique Ntawukuriryayo,
called a general meeting at the Gisagara centre at which those present were told by
co-perpetrators of the joint criminal enterprise referred to in paragraph 23 of the
indictment, that if they kept Tutsi women as their wives or any Tutsi alive, they
would be responsible for the consequences. The attendance of Ntawukuriryayo at this
meeting, and his subsequent silence at the meeting, was intended as being seen by
the population of his agreement with the content of those speeches. In doing so,
Ntawukuriryayo committed and aided and abetted in the direct and public incitement
to kill Tutsis.

30. Between 1st May and 17 July 1994 at a meeting at the Gisagara centre, which
was attended by Dominique Ntawukuriryayo, Callixte Kalimanzira, Célestin Rwanku-
bito, Fidèle Uwizeye, co-perpetrators in the joint criminal enterprise referred to in
paragraph 23 of the indictment, as well as other ordinary members of the population.
At this meeting, people were ordered by those co-perpetrators to kill any young Tutsi
girls and women who were still alive. The attendance of Ntawukuriryayo at this
meeting, and his subsequent silence at the meeting, was intended as being seen by
the population of his agreement with the content of those speeches. In doing so
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Nsabimana, nouveau préfet de Butare. Pendant cette réunion, le Président par intérim
Théodore Sindikubwabo, partie à l’entreprise criminelle commune visée au paragraphe
23 plus haut, a prononcé une allocution devant les autorités présentes à l’effet de les
inciter à commettre le génocide dans toute la préfecture de Butare. L’accusé a souscrit
au discours du Président Sindikubwabo. Par cet acte, Ntawukuriryayo a commis et a
aidé et encouragé à commettre le crime d’incitation directe et publique au meurtre
de Tutsis.

26. Le 25 mai 1994 ou vers cette date, Dominique Ntawukuriryayo a assisté à une
réunion à Kirarambogo dans la cellule de Nyirkanywero (secteur de Nyabitare), en
compagnie d’Alphonse Nteziryayo, du colonel Tharcisse Muvunyi, du juge Ruzindaza
et d’autres personnes qui étaient des parties à l’entreprise criminelle commune visée
au paragraphe 23 plus haut. Lors de cette réunion, Nteziryayo et Ruzindaza ont clai-
rement ordonné de débusquer tous les Tutsis restants qui se cachaient pour les tuer.
La présence de Ntawukuriryayo à ladite réunion et le silence qu’il a gardé par la suite
visaient à montrer à la population qu’il adhérait à la teneur des discours de ces ora-
teurs. Par ces actes, il a commis et a aidé et encouragé à commettre le crime d’inci-
tation directe et publique au meurtre de Tutsis.

27. A une date inconnue située entre le 21 avril ou les environs du 21 avril et le
31 mai 1994, l’accusé Dominique Ntawukuriryayo a pris la parole devant la popula-
tion locale de Gikoro dans la cellule de Mudabori (secteur de Nyaruhengeri) et a pro-
mis de récompenser les personnes qui tueraient le plus grand nombre de Tutsis pos-
sédant des maisons, des propriétés foncières et de l’argent. Par cet acte, il a commis
le crime d’incitation directe et publique au meurtre de Tutsis.

28. Vers la fin de mai 1994, dans la commune de Muyaga, l’accusé Dominique
Ntawukuriryayo a pris la parole devant la maison de l’adjoint au bourgmestre aux fins
d’exhorter la population locale qui s’y était rassemblée à rechercher tous les Tutsis
pour les tuer avant que le Front patriotique rwandais n’ait atteint Muyaga. Par cet
acte, Ntawukuriryayo a commis le crime d’incitation directe et publique au meurtre
de Tutsis.

29. Vers fin mai ou début juin 1994, Dominique Ntawukuriryayo a convoqué au
centre de Gisagara une réunion générale lors de laquelle les parties à l’entreprise cri-
minelle commune visée au paragraphe 23 plus haut ont dit aux participants que s’ils
gardaient des Tutsies comme épouses ou laissaient la vie sauve à toute personne d’ori-
gine tutsie, ils seraient responsables des conséquences de cette situation. La présence
de Ntawukuriryayo à ladite réunion et le silence qu’il a gardé par la suite visaient à
montrer à la population qu’il adhérait à la teneur des discours de ces orateurs. Par
ces actes, il a commis et a aidé et encouragé à commettre le crime d’incitation directe
et publique au meurtre de Tutsis.

30. Entre le 1er mai et le 17 juillet 1994, lors d’une réunion tenue au centre de
Gisagara et à laquelle assistaient Dominique Ntawukuriryayo, Callixte Kalimanzira,
Célestin Rwankubito et Fidèle Uwizeye, tous parties à l’entreprise criminelle com-
mune visée au paragraphe 23 plus haut, ainsi que d’autres membres ordinaires de la
population, ces parties à l’entreprise ont ordonné à la population de tuer toutes les
jeunes filles et femmes tutsies encore en vie. La présence de Ntawukuriryayo à ladite
réunion et le silence qu’il a gardé par la suite visaient à montrer à la population qu’il
adhérait à la teneur des discours de ces orateurs. Par ces actes, il a commis et a aidé
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Ntawukuriryayo committed and aided and abetted in direct and public incitement to
kill Tutsis.

31. On or about 21 June 1994, Dominique Ntawukuriryayo attended a meeting for
the swearing in of the new bourgmestre of Ndora commune, Fidèle Uwiyeze at the
Gisagara market place. This meeting was attended by officials such as Alphonse
Nteziryayo, Callixte Kalimanzira, Bernadette Mukururangwa and others who were co-
perpetrators in the joint criminal enterprise referred to in paragraph 23 of the indict-
ment. During the swearing in ceremony, several of these co-perpetrators made speeches
to instigate the local population to search for and kill any remaining Tutsi in the com-
mune. The attendance of Ntawukuriryayo at this meeting, and his silence thereafter,
was intended as being seen by the population of his agreement with the content of
those speeches. In doing so, Ntawukuriryayo committed and aided and abetted in the
direct and public incitement to kill Tutsis.

The acts and omissions of Dominique Ntawukuriryayo detailed herein are punishable
in pursuant to Articles 22 and 23 of the Statute.

Signed at Arusha, Tanzania, this 26th May 2005.

[Signed] : Hassan Bubacar Jallow
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et encouragé à commettre le crime d’incitation directe et publique au meurtre de Tut-
sis.

31. Le 21 juin 1994 ou vers cette date, Dominique Ntawukuriryayo a assisté à une
réunion tenue au marché de Gisagara à l’occasion de la prestation de serment de
Fidèle Uwiyeze nouveau bourgmestre de la commune de Ndora. Ont également assisté
à cette réunion des autorités telles qu’Alphonse Nteziryayo, Callixte Kalimanzira, Ber-
nadette Mukarurangwa, etc. qui étaient des parties à l’entreprise criminelle commune
visée au paragraphe 23 plus haut. Pendant la prestation de serment, plusieurs de ces
parties à l’entreprise ont prononcé des discours tendant à inciter la population locale
à rechercher tous les Tutsis restants dans la commune pour les tuer. La présence de
Ntawukuriryayo à ladite réunion et le silence qu’il a gardé par la suite visaient à mon-
trer à la population qu’il adhérait à la teneur des discours de ces orateurs. Par ces
actes, il a commis et a aidé et encouragé à commettre le crime d’incitation directe
et publique au meurtre de Tutsis.

Les actes et les omissions de Dominique Ntawukuriryayo exposés dans le présent
acte d’accusation sont punissables selon les dispositions des articles 22 et 23 du Sta-
tut.

Arusha (Tanzanie), le 10 juin 2005.

[Signé] : Hassan Bubacar Jallow
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The Prosecutor v. Joseph NZABIRINDA

Case N° ICTR-2001-77

Case History

• Name : NZABIRINDA
• First Name : Joseph (surnamed “Biroto”)
• Date of Birth : 1957
• Sex : male
• Nationality : Rwandan
• Former Official Function : Former employee of Ngoma commune as Encadreur

of the youths
• Date of Indictment’s Confirmation : 13 December 2001
• Counts : Genocide; or alternatively complicity in the genocide; Extermination

as crimes against humanity and Rape as crimes against humanity
• Date and Place of Arrest : 21 December 2001, Brussels, Belgium
• Date of Transfer : 21 March 2002
• Date of Initial Appearance : 27 March 2002
• Pleading : Guilty
• Date Trial Began : 14 December 2006
• Date and content of the Sentence : 23 February 2007, 7 years of imprisonment
• Released after completing his sentence on the 19th of December 2008
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Le Procureur c. Joseph NZABIRINDA

Affaire N° ICTR-2001-77

Fiche technique

• Nom : NZABIRINDA
• Prénom : Joseph (surnommé “Biroto”)
• Date de naissance : 1957
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : employé de la commune

de Ngoma en tant qu’encadreur de la jeunesse
• Date de la confirmation de l’acte d’accusation : 13 décembre 2001
• Chefs d’accusation : génocide; ou alternativement complicité de génocide;

crime contre l’humanité (extermination et viol)
• Date et lieu de l’arrestation : 21 décembre 2001, Bruxelles, Belgique
• Date du transfert : 21 mars 2002
• Date de la comparution initiale : 27 March 2002
• Précision sur le plaidoyer : coupable
• Date du début du procès : 14 décembre 2006
• Date et contenu du prononcé de la peine : 23 février 2007, 7 ans de prison
• Libéré après avoir purgé sa peine le 19 décembre 2008
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Decision on Joseph Nzabirinda’s Notice of Appeal
28 January 2005 (ICTR-2001-77-AR72)

(Original : English)

Appeals Chamber

Judges : Florence Ndepele Mwachande Mumba, Presiding Judge; Mehmet Güney;
Fausto Pocar; Wolfgang Schomburg; Inés Mónica Weinberg de Roca

Joseph Nzabirinda – Notice of Appeal, President of the International Tribunal as sole
authority with competence to review the said Registrar’s decision – Notice dismissed

International Instrument cited :

Rules of Procedure and Evidence, rules 33 (A), 73 (A), 73 (B) and 73 (C)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens Responsible for Genocide and Other Such Violations Committed in the Territory
of Neighbouring States Between 1 January and 31 December 1994 (“Tribunal”);

BEING SEISED OF the “Notice of Appeal” filed by Joseph Nzabirinda (“Appel-
lant”) on 27 October 2004, in which the Appellant gives notice of his intention to
appeal on a number of grounds the “Decision on Joseph Nzabirinda’s Motion to Set
Aside the Registrar’s Decision to Withhold the Amount Owed to Him in Meeting the
Cost of His Defence,” rendered by the Trial Chamber on 28 September 2004
(“Impugned Decision”);

NOTING the Impugned Decision in which the Trial Chamber recalled that, pursu-
ant to Article 33 (A) of the Rules of Procedure and Evidence of the International Tri-
bunal (“Rules”),

“[u]nder the authority of the President, [the Registrar] shall be responsible for
the administration and servicing of the Tribunal and shall serve as its channel
of communication”;

declared itself incompetent to review the Registrar’s decision as requested by the
Appellant because it concerned an administrative procedural issue; and determined
that the President of the International Tribunal was the sole authority with competence
to review the said Registrar’s decision1;

NOTING that under Rule 73 (A) and (B) of the Rules,
“…either party may move before a Trial Chamber for appropriate ruling or

relief after the initial appearance of the accused”

1 Impugned Decision, paras 10, 11.
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but that
“[d]ecisions rendered on such motions are without interlocutory appeal save

with certification by the Trial Chamber...”;
NOTING further that, under Rule 73 (C) of the Rules,

“[r]equests for certification shall be filed within seven days of the filing of
the impugned decision…[and] [i]f certification is granted, a party shall appeal to
the Appeals Chamber within seven days of the filing of the decision to certify”;

CONSIDERING that the Appellant has not requested certification of the Impugned
Decision for interlocutory appeal pursuant to the requirements of Rule 73 of the
Rules, nor has the Trial Chamber granted such certification proprio motu prior to his
filing of his Notice of Appeal;

CONSIDERING therefore that the Impugned Decision is without interlocutory
appeal and that this Appeals Chamber lacks jurisdiction to dispose of the Appellant’s
“Notice of Appeal”;

FOR THE FOREGOING REASONS, HEREBY DISMISSES the Appellant’s
“Notice of Appeal”.

Done in English and French, the English text being authoritative.

Done this 28th day of January 2005, at the Hague, The Netherlands.

[Signed] : Florence Ndepele Mwachande Mumba

***
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Decision on Prosecution’s Request to Withdraw Motion
for Trial in Rwanda

3 March 2005 (ICTR-2001-77-I)

(Original : English)

Judge : Erik Møse, President

Joseph Nzabirinda – Judgement out of the seat of the Tribunal, Power of decision of
the Trial Chamber, Authorization granted by the President of the Tribunal, Request
to withdraw – Motion granted

International Instrument cited :

Rules of Procedure and Evidence, rule 4

International Case cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Athanase Seromba, Decision on the
Prosecution Request to Withdraw Its Motion for Trial in Rwanda, 14 January 2004
(ICTR-2001-66)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);
SITTING as Judge Erik Møse, President of the Tribunal;
BEING SEIZED OF the “Prosecutor’s Request to Withdraw Motion For Trial in

Rwanda”, filed on 2 March 2005;
CONSIDERING the “Prosecutor’s Motion for Trial in Rwanda”, filed on 6 June

2002; the Accused’s response, filed on 10 June 2002; the Prosecution’s supplemental
submissions, filed on 12 June 2002; the Prosecution’s reply to the Accused’s response,
filed on 17 June 2002; the Accused’s response to the Prosecution’s supplemental sub-
missions, filed on 17 June 2002; the Ndindiliyimana Defence’s request to intervene
as amicus curiae, filed on 25 June 2002; ADAD’s request to intervene as amicus
curiae, filed on 28 June 2002; the Zigiranyirazo Defence’s request to intervene as
amicus curiae, filed on 4 July 2002; the Prosecution’s response to ADAD, filed on
5 July 2002; the Prosecution’s response to the Zigiranyirazo Defence, filed on 12 July
2002; the Defence reply to the Prosecution’s motion, filed on 19 August 2003; and
the Prosecution’s reply, filed on 25 August 2003;

HEREBY DECIDES the motion.

1. On 6 June 2002, the Prosecution filed a motion before the President to allow the
Tribunal to exercise its functions away from the seat of the Tribunal in Arusha, Tan-
zania, and to hold the trial of the Accused in Rwanda. Reference was made to Rule
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Décision relative à la demande du Procureur
tendant au retrait de sa requête

aux fins de la tenue du Procès au Rwanda
3 mars 2005 (ICTR-2001-77-I)

(Original : Anglais)

Juge : Erik Møse, Président du Tribunal

Joseph Nzabirinda – Jugement en dehors du siège du Tribunal, Pouvoir de décision
de la Chambre de première instance, Autorisation accordée par le Président du Tri-
bunal, Demande de retrait de la demande – Requête aceptée

Instrument international cité :

Règlement de Procédure et de preuve, art. 4

Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. Athanase Seromba, Décision
relative à la requête du Procureur en retrait de sa requête aux fins de la tenue de
procès au Rwanda, 14 janvier 2004 (ICTR-2001-66)

LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA («le Tribunal»)
SIÉGEANT en la personne du juge Erik Møse, Président du Tribunal,
SAISI de la demande du Procureur tendant au retrait de sa requête aux fins de la

tenue du procès au Rwanda, déposée le 2 mars 2005,
VU la requête du Procureur intitulée Prosecutor’s Motion for Trial in Rwanda,

déposée le 6 juin 2002; la réponse de l’accusé, déposée le 10 juin 2002; les argu-
ments additionnels à l’appui de la requête du Procureur, déposés le 12 juin 2002; la
réplique du Procureur à la réponse de l’accusé, déposée le 17 juin 2002; la réponse
de l’accusé aux arguments additionnels du Procureur, déposée le 17 juin 2002; la
requête de la Défense de Ndindiliyimana aux fins d’autorisation d’intervenir en qualité
d’amicus curiae, déposée le 25 juin 2002; la demande intitulée ADAD’s Request to
intervene as amicus curiae, déposée le 28 juin 2002; la demande de la Défense de
Zigiranyirazo intitulée Request to appear as amicus curiae, déposée le 4 juillet 2002;
la réponse du Procureur à l’ADAD, déposée le 5 juillet 2002; la réponse du Procureur
à la Défense de Zigiranyirazo, déposée le 12 juillet 2002; le Mémoire en réponse de
la Défense à la requête du Procureur, déposée le 19 août 2003, et la réplique du Pro-
cureur intitulée Prosecutor’s Reply to Nzabirinda’s Mémoire in Reply to Prosecutor’s
Motion for Trial in Rwanda, déposée le 25 août 2003,

STATUE sur la demande

1. Le 6 juin 2002, le Procureur a saisi le Président d’une requête tendant à per-
mettre au Tribunal d’exercer ses fonctions hors de son siège à Arusha (Tanzanie) et
de juger l’accusé au Rwanda. Ladite demande était fondée sur l’article 4 du Règle-
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4 of the Rules of Procedure and Evidence. The motion was opposed by the Defence.
The Prosecution now seeks leave to withdraw that motion in order to avoid any delay
in the commencement of trial.

2. The Prosecution should be permitted to withdraw its motion1. In addition,
requests under Rule 4 should first be directed to the Trial Chamber to assess the fea-
sibility and desirability of holding all or part of a given trial in Rwanda, before
authorization is sought from the President.

FOR THE ABOVE REASONS, THE TRIBUNAL
GRANTS the request;
DECLARES that the related amicus curiae motions are moot.

Arusha, 3 March 2005.

[Signed] : Erik Møse

1 A similar request to withdraw a motion for trial in Rwanda in another case has previously
been granted. See Seromba, Decision on the Prosecution Request to Withdraw Its Motion for
Trial in Rwanda (TC), 14 January 2004.
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ment de procédure et de preuve. La Défense s’y est opposée. Le Procureur sollicite
à présent l’autorisation de retirer ladite requête afin de ne pas retarder le début du
procès.

2. Le Procureur devrait être autorisé à retirer ladite requête1. Par ailleurs, les
demandes déposées en vertu de l’article 4 du Règlement devraient être adressées en
premier lieu à la Chambre de première instance qui appréciera la possibilité et
l’opportunité de tenir un procès en tout ou en partie au Rwanda. L’autorisation sera
ensuite demandée au Président.

POUR CES MOTIFS, LE TRIBUNAL
ACCUEILLE la demande;
DÉCLARE sans objet les requêtes de comparution en qualité d’amicus curiae.

Arusha, le 3 mars 2005.

[Signé] : Erik Møse

1  Il a déjà été fait droit dans une autre affaire à une demande similaire tendant au retrait d’une
requête en vue de la tenue d’un procès au Rwanda. Voir affaire Seromba, Décision relative à la
requête du Procureur en retrait de sa requête aux fins de la tenue de procès au Rwanda, Chambre
de première instance, 14 janvier 2004.
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The Prosecutor v. Tharcisse RENZAHO

Case N° ICTR-97-31

Case History

• Name : RENZAHO
• First name : Tharcisse
• Date of birth : 1944
• Sex : male
• Nationality : Rwandan
• Former Official Function : Préfet of Kigali
• Date of Indictment’s Confirmation : 19 June 1996
• Counts : Genocide, Complicity in the genocide, Murder as crime against

humanity
• Date of amended indictment : 11 November 2002

• Date and Place of Arrest : 29 September 2002, Democratic Republic of
Congo

• Date of Transfer : 30 September 2002
• Date of initial appearance : 21 November 2002
• Pleading : Non guilty
• Date Trial Began : 8 January 2007
• Date and content of the Sentence : 14 July 2009, Sentenced to life imprison-

ment
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Le Procureur c. Tharcisse RENZAHO

Affaire N° ICTR-97-31

Fiche technique

• Nom : RENZAHO
• Prénom : Tharcisse
• Date de naissance : 1944
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Préfet de Kigali
• Date de la confirmation de l’acte d’accusation : 19 juin 1996
• Chefs d’accusation : génocide, complicité dans le génocide, meurtre comme

crime contre l’humanité
• Date des modifications subséquentes portées à l’acte d’accusation : 11 novem-

bre 2002
• Date et lieu de l’arrestation : 29 septembre 2002, République démocratique du

Congo
• Date du transfert : 30 septembre 2002
• Date de la comparution initiale : 21 novembre 2002
• Précision sur le plaidoyer : Non coupable
• Date du début du procès : 8 janvier 2007
• Date et contenu du prononce : 14 juillet 2009, condamné à l’emprisonnement

à vie
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Decision on the Prosecutor’s Motion
for Leave to Amend the Indictment

18 March 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Amendement of the Indictment, Power to the Prosecutor to
amend a confirmed Indictment, Admissibility of the new charges, Risk of unfair
prejudice to the Accused – Murder, Case-Law evolution, New element justifying the
amendment of the Indictment to add a new charge, Distinction between the count of
murder as a crime against humanity and murder as a violation of Article 3 Common
to the Geneva Conventions, Existence of a nexus between the crimes charged and the
armed conflict as a materially distinct element of a war crime, Determination of the
nexus between an act and the armed conflicts – Conviction for different crimes on
the basis of the same set of facts, Absence of Non bis in idem – Criminal liability,
Criminal liability as perpetrator, Criminal liability as a hierarchic superior, Statute
of hierarchic superior of the accused, Identification of the subordinates, Effective con-
trol / Material ability to prevent or punish criminal conduct, Consciousness or reason
to know that the crimes were about to be or had been committed by those others,
Absence of necessary and reasonable measures to prevent such crimes or to punish
the persons who committed them – Joint Criminal Enterprise – Rights of the Accused,
Right to be informed promptly and in detail of the nature and cause of the charge
against him, Right to a fair trial, Right to be tried without undue delay – Motion
granted

International Instruments cited :

Rules of Procedure and Evidence, rules 47 (E), 47 (F), 50, 50 (B), 50 (C), 62 and
73 (A); Statute, art. 6 (1), 6 (3), 19 and 20

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Eliezer Niyitegeka, Decision on Prosecu-
tor’s Request for Leave to File an Amended Indictment, 21 June 2000 (ICTR-96-14);
Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judgement, 26 May 2003
(ICTR-96-3)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Mile Mrkšić, Decision on the Form of the
Indictment, 19 June 2003 (IT-95-13/1); Trial Chamber, The Prosecutor v. Enver
Hadžihasanović and Amir Kubura, Decision on Form of the Indictment, 17 September
2003 (IT-01-47)
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Décision sur la requête du Procureur
demandant l’autorisation de déposer un acte d’accusation modifié

18 mars 2005 (ICTR-97-31-DP)

(Original : Français)

Chambre de première instance II

Juges : Arlette Ramaroson, présidente; William H. Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Modification de l’acte d’accusation, Pouvoir de modification du
Procureur limité après la confirmation de l’acte d’accusation, Admissibilité des nou-
velles accusations, Risque de préjudice injuste à l’accusé – Meurtre, Evolution juris-
prudentielle, Nouvel élément justifiant la modification de l’acte d’accusation pour
adjonction d’un nouveau chef d’accusation, Différence entre le chef d’assassinat en
tant que crime contre l’humanité et d’assassinat constitutif de violation de l’article 3
commun aux Conventions de Genève, Existence d’un de lien de connexité entre les
faits reprochés à l’accusé et le conflit armé constituant l’élément constitutif propre
au crime de guerre, Détermination de la connexité entre un acte donné et le conflit
armé – Condamnation pour crimes différents sur la base des mêmes faits, Pas de Non
bis in idem – Responsabilité pénale, Responsabilité pénale comme auteur des faits,
Responsabilité pénale comme supérieur hiérarchique, Statut de supérieur hiérarchique
de l’accusé, Identification des subordonnés, Contrôle effectif/Capacité matérielle
d’empêcher ou de punir un comportement criminel, Connaissance ou raisons de
savoir que des crimes allaient être commis/avaient été commis par des subordonnés,
Absence de mesures nécessaires et raisonnables pour empêcher que les crimes soient
commis ou en punir les auteurs – Entreprise criminelle commune – Droits de l’accu-
sé, Droit d’être informé dans le plus court délai et de façon détaillée de la nature
et des motifs de l’accusation portée contre lui, Droit à un procès équitable et rapide,
Droit d’être jugé sans retard excessif – Requête acceptée

Instruments internationaux cités :

Règlement de Procédure et de preuve, art. 47 (E), 47 (F), 50, 50 (B), 50 (C), 62 et
73 (A); Statut, art. 6 (1), 6 (3), 19 et 20

Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. Eliezer Niyitegeka, Décision
relative à la requête du Procureur en modification d’un acte d’accusation, 21 juin
2000 (ICTR-96-14); Chambre d’appel, Le Procureur c. Georges Rutaganda, Arrêt,
26 mai 2003 (ICTR-96-3)

T.P.I.Y. : Chambre de première instance, Le Procureur c. Mile Mrkšić, Décision rela-
tive à l’exception préjudicielle pour vice de forme de l’acte d’accusation, 19 juin
2003 (IT-95-13/1) ; Chambre de première instance, Le Procureur c. Enver
Hadžihasanović et Amir Kubura, Décision relative à la forme de l’acte d’accusation,
17 septembre 2003 (IT-01-47)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),
Sitting as Trial Chamber II, composed of Judge Arlette Ramaroson, presiding,

Judge William H. Sekule, and Judge Solomy Balungi Bossa;

BEING SEIZED OF :
(i) The “Prosecutor’s Motion for Leave to Amend the Indictment” filed on 20 Sep-

tember 2004 (the “Motion”) and of the “Prosecutor’s Brief in Support of the
Motion for Leave to Amend the Indictment” filed on the same day (“Prosecutor’s
Brief”);

(ii) The “Supporting Material for the Amended Indictment in the Matter of the
Prosecutor v. Renzaho”, filed confidentially on 6 October 2004 (the “Supporting
Material”);

(iii) The “Amended Indictment”, filed by the Prosecutor on 14 October 2004 (the
“Amended Indictment”);

(iv) The “Annotated Amended Indictment” filed by the Prosecutor on 20 October
2004 (the “Annotated Amended Indictment”);

(v) The “Response to the Prosecutor’s Motion for Leave to File an Amended Indict-
ment”, filed by the Defence on 17 November 2004 (the “Response by the
Defence”);

(vi) The “Prosecutor’s Reply to the “Réponse à la requête du Procureur en modifi-
cation de l’acte d’accusation” filed on 24 November 2004 (“Prosecutor’s
Reply”)

(vii) The “Duplique à la réplique du Procureur à la réponse de la Défense à la
requête du Procureur en modification de l’acte d’accusation”, filed on 7 March
2005 (the “Duplique de la Défense” [The Defence’s rejoinder])

HAVING REGARD TO the Statute of the Tribunal (the “Statute”) and the Rules
of Procedure and Evidence (the “Rules”), particularly Rule 50;

RULING based on the Briefs of the parties pursuant to Rule 73 (A) of the
Rules ;

Submissions of the Parties

The Prosecution

1. The Prosecution seeks leave of the Chamber, under Rule 50 of the Rules to
amend the initial Indictment against Tharcisse Renzaho, confirmed on 15 November
2002. The Prosecution notes that the date for the opening of the trial is yet to be
fixed.

2. The Prosecutor submits that the proposed amendment involves :
– Adding, to the current Indictment, a count of rape as a crime against humanity, and

counts of murder and rape as violations of Article 3 Common to the Geneva Con-
ventions of 1949, and Additional Protocol II of 1977;

– Supplying additional facts, yielded by the Prosecution’s ongoing investigation, in
support of both existing and proposed charges.
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LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÈGEANT en la Chambre de première instance II composée de la Juge Arlette

Ramaroson, présidente, du Juge William H. Sekule et de la Juge Solomy Balungi
Bossa;

ÉTANT SAISI :
(i) de la «Requête du Procureur en modification de l’acte d’accusation» déposée le

20 septembre 2004 (la «requête») et du «Mémoire à l’appui de la requête du
Procureur en modification de l’acte d’accusation» déposé le même jour (le
«Mémoire du Procureur»);

(ii) du «Supporting Material for the Amended Indictment in the Matter of the Pro-
secutor v. Renzaho », déposé confidentiellement le 06 octobre 2004 (le
«Supporting material»);

(iii) de l’«Acte d’accusation modifié», déposé par le Procureur le 14 octobre 2004
(l’«acte d’accusation modifié»);

(iv) de l’«acte d’accusation modifié annoté» déposé par le Procureur le 20 octobre
2004 (l’«acte d’accusation modifié annoté»);

(v) de la «Réponse à la requête du Procureur en modification de l’acte
d’accusation», déposée par la Défense le 17 novembre 2004 (la «réponse de la
Défense»);

(vi) du «Prosecutor’s Reply to ‘réponse à la requête du Procureur en modification de
l’acte d’accusation’ », déposée le 24 novembre 2004 (la « réplique du
Procureur»);

(vii) de la «Duplique à la réplique du Procureur à la réponse de la défense à la
requête du Procureur en modification de l’acte d’accusation», déposée le 7 mars
2005 (la «duplique de la Défense»);

VU le Statut du Tribunal (le «Statut») et le Règlement de procédure et de preuve
(le «Règlement»), notamment l’article 50 du Règlement;

STATUANT sur la base des mémoires déposés par les parties conformément à
l’article 73 (A) du Règlement;

Arguments des parties

Le Procureur

1. En vertu de l’article 50 du Règlement, le Procureur entend solliciter de la
Chambre l’autorisation d’amender l’acte d’accusation initial établi contre Tharcisse
Renzaho, confirmé le 15 novembre 2002. Le Procureur rappelle qu’aucune date n’a
encore été fixée pour le début du procès.

2. Le Procureur prétend que l’amendement envisagé consiste à :
– insérer le nouveau chef de viol en tant que crime contre l’humanité et les chefs

d’assassinat et de viol constitutifs de violation de l’article 3 Commun aux Conven-
tions de Genève de 1949 et du Protocole additionnel II de 1977;

– insérer des faits supplémentaires tendant à étayer les accusations actuelles, et celles
envisagées que le Procureur a recueillis à la faveur des enquêtes en cours;
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– Specifying, in accordance with recent jurisprudence, and for the benefit of the
Accused, (a) the modes of liability that give rise to his responsibility both as an
individual and as a superior, (b) the material facts underlying such responsibility
with regard to each count in the proposed amended Indictment, and the basis for
asserting that the Accused is responsible as a participant in a joint criminal enter-
prise.
3. The Prosecution relies on the Rutaganda Judgment, rendered by the Appeals

Chamber on 26 May 2003, to justify the addition of the new count of murder as a
violation of Article 3 Common to the Geneva Conventions of 1949 and Article 1 of
Additional Protocol II of 1977. The Prosecution contends that, at the time of confir-
mation of the initial Indictment, which was prior to the said Judgment, it was not
possible to distinguish between the count of murder as a crime against humanity and
murder as a violation of Article 3 Common to the Geneva Conventions. It was only
on the basis of the Appeal Chamber’s interpretation in Rutaganda that it was deter-
mined that the nexus between the alleged crimes and the armed conflict constituted
a distinct element of a war crime.

4. The Prosecution submits that the proposed amended Indictment includes addi-
tional factual allegations in support of the counts charged and also clearly sets forth
the mode of criminal responsibility asserted in connection with each factual allegation,
consistent with the case-law of the International Criminal Tribunal for Rwanda1 and
the International Criminal Tribunal for Former Yugoslavia2.

5. Citing the Decision of 19 April 2004 in The Prosecutor v. Krstič (ICTY), which
sets forth the requirements for responsibility under joint criminal enterprise, the
Prosecution submits that it has incorporated in the Indictment terms that describe the
responsibility of the Accused under each count, in accordance with emerging charging
practices.

6. The Prosecution alleges that the counts of rape as a crime against humanity and
as a violation of Article 3 Common to the Geneva Conventions of 1949 and Addi-
tional Protocol II of 1977, as well as the new factual allegations of “sexual violence”
in counts I and II of the proposed Indictment constitute additional evidence of the
Accused’s criminal conduct. The Prosecution submits that the said evidence was not
available at the time the initial Indictment was confirmed.

7. The Prosecution is of the view that the allegations of sexual violence which
appear in three new paragraphs are repeated under counts I, II, IV and VI and are
essentially identical and that, consequently, the additional evidence adduced constitutes
a factual basis supporting its motion for leave to amend the Indictment.

8. The Prosecution alleges that the amendment sought will serve the interests of
justice in that it will not prejudice the right of the Accused to be tried without undue
delay. The Prosecution avers that

1 The Prosecutor v. Zigiranyirazo, “Decision on the Defence Preliminary Motion Objecting to
the Form of the Amended Indictment”, (TC) of 15 July 2004.

2 Kupreskič Decision of 23 October 2001.
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– préciser, conformément à la jurisprudence récente et dans l’intérêt de l’accusé, (a)
la manière dont l’accusé a engagé sa responsabilité pénale tant comme auteur des
faits que comme supérieur hiérarchique, (b) les faits matériels engageant cette res-
ponsabilité pour chacun des chefs articulés dans le projet d’acte d’accusation modi-
fié, et (c) les faits sur lesquels repose la responsabilité pénale de l’accusé pour avoir
participé à une entreprise criminelle commune.
3. Le Procureur se prévaut de l’arrêt Rutaganda rendu par la Chambre d’appel le

26 mai 2003 pour justifier l’introduction du nouveau chef d’assassinat constitutif de
violation de l’article 3 Commun aux Conventions de Genève de 1949 et de l’article
premier du Protocole additionnel II de 1977. En effet, Le Procureur prétend qu’au
moment de la confirmation de l’acte d’accusation initial, période antérieure au pro-
noncé dudit arrêt, il n’était pas encore possible de faire la différence entre le chef
d’assassinat en tant que crime contre l’humanité, et l’assassinat constitutif de violation
de l’article 3 Commun aux Conventions de Genève. C’est seulement à partir de
l’interprétation de la Chambre d’appel dans l’affaire Rutaganda qu’on a pu établir que
l’existence du lien de connexité entre les faits reprochés à l’accusé et le conflit armé
constitue un élément propre au crime de guerre.

4. Le Procureur soumet que le projet d’acte d’accusation modifié comporte de nou-
velles allégations factuelles à l’appui des chefs retenus, et indique clairement le type
de responsabilité pénale liée à chaque fait, en conformité avec la jurisprudence du Tri-
bunal Pénal International pour le Rwanda1 et du Tribunal Pénal International pour
l’ex-Yougoslavie2.

5. Le Procureur rappelle l’arrêt du 19 avril 2004 en l’affaire Le Procureur c. Krstič
(TPIY), qui définit les éléments constitutifs de la responsabilité dans le cadre de
l’entreprise criminelle commune, en indiquant qu’il a inclus dans l’acte d’accusation
des termes décrivant la responsabilité de l’accusé sur chaque chef, conformément aux
nouvelles pratiques de mise en accusation.

6. Le Procureur allègue que les chefs de viol constitutif de crime contre l’humanité
et de viol constitutif de violation de l’article 3 Commun aux Conventions de Genève
de 1949 et du Protocole additionnel II de 1977, et les nouvelles allégations factuelles
présentées au titre de la «violence sexuelle» dans les chefs I et II du projet d’acte
d’accusation constituent des éléments de preuve supplémentaires de la conduite cri-
minelle de l’accusé. Le Procureur indique que ces éléments n’étaient pas disponibles
lors de la confirmation de l’acte d’accusation initial.

7. Le Procureur prétend que les allégations de violence sexuelle qui figurent dans
trois nouveaux paragraphes sont reprises aux chefs I, II, IV et VI et sont essentiel-
lement identiques. Par conséquent, le Procureur estime que les éléments de preuve
additionnels obtenus fournissent une base factuelle propre à étayer sa demande d’auto-
risation de modifier l’acte d’accusation.

8. Le Procureur allègue que la modification de l’acte d’accusation sollicitée sert
l’intérêt de la justice en ce sens qu’elle ne portera atteinte pas au droit de l’accusé
d’être jugé sans retard excessif. Le Procureur soutient que

1  Le Procureur c. Zigiranyirazo, «Décision relative à l’exception préjudicielle tirée par la
défense des vices de forme de l’acte d’accusation modifié», (CPI) 15 juillet 2004.

2  Arrêt Kupreskič du 23 octobre 2001.
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“delay that may result from the leave to amend the current Indictment must,
perforce, be viewed against the backdrop of the necessity for him to present all
available and relevant evidence in the case against the Accused. The overriding
consideration should be the interest of justice, of which the right of the Accused
to an expeditious trial is but one component”.

9. The Prosecution further submits that the proposed amended Indictment will not
be unduly burdensome for the Defence and that it provides only five new factual
paragraphs in support of the current charges and three new paragraphs setting forth
the existing allegations in greater detail. The Prosecution adds that only three new
paragraphs have been added with respect to the two new counts of sexual violence.
All the “new” paragraphs are essentially duplicated in sections pertaining to individual
criminal responsibility and command responsibility respectfully.

10. Lastly, the Prosecution submits that dismissal of its motion would prejudice the
victims of sexual violence who will not be able to obtain justice under the initial
Indictment.

The Defence

11. The Defence disputes the Prosecutor’s submissions in support of the new count
of murder as a war crime, which allege a nexus between the crime of murder with
which the Accused is charged and the armed conflict which would satisfy the require-
ments of Article 3 Common to the Geneva Conventions and Article 1 of Additional
Protocol II. Moreover, the Prosecution failed to establish the existence of all the ele-
ment required in concluding that there was indeed such a nexus : the Defence alleges,
for example, that Renzaho was not a combatant and that the status of the victims was
unknown.

12. The Defence further alleges that, in breach of existing case-law3, the Prosecu-
tion failed to specify the new factual allegations to be incorporated into the proposed
amended Indictment, or the counts to which they relate, or lesser still, how the so-
called new allegations would help achieve the objective of determining the mode of
criminal responsibility relating to each allegation and the degree of factual specificity
required

13. The Defence submits that in the proposed amended Indictment, the Prosecution
fails to provide at the very least, the relevant facts required to establish and sustain
the charge of command responsibility against the Accused, as required by case-law
in the Mrksič Decision of 19 June 2003.

14. The Defence objects to the inclusion of the joint criminal enterprise concept
in the draft amended Indictment to show the Accused’s responsibility with respect to
all the counts. The Defence contends that the Prosecution failed to adduce sufficient
evidence as required to prove the existence of such an enterprise, especially the iden-
tity of those with whom Renzaho was alleged to have engaged in such joint criminal
enterprise, common purpose or shared intent. The Defence further argues that

3 The Prosecutor v. Protais Zigiranyirazo, “Decision on the Defence Preliminary Motion
Objecting to the Form of the Amended Indictment”, (TC), 15 July 2004; Kupreskič Decision of
23 October 2001.
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«le retard que peut occasionner l’autorisation de modifier l’acte d’accusation
doit être mis en regard de l’obligation qu’il a de présenter tous les éléments
de preuve disponibles et pertinents. La première préoccupation doit être l’inté-
rêt de la justice, le droit à un procès rapide n’étant qu’un des respects de cet
intérêt».

9. Le Procureur soutient également que le projet d’acte d’accusation modifié ne sera
pas trop contraignant pour la Défense et il ne propose que cinq nouveaux paragraphes
de faits à l’appui des chefs actuels et trois nouveaux paragraphes précisant davantage
les allégations déjà faites. Le Procureur poursuit que seuls trois paragraphes ont été
ajoutés concernant les deux nouveaux chefs relatifs aux violences sexuelles. Tous ces
«nouveaux» paragraphes sont repris en substance dans les sections ayant trait respec-
tivement à la responsabilité pénale individuelle et à la responsabilité pénale du supé-
rieur hiérarchique.

10. Le Procureur affirme enfin que le rejet de sa requête porterait préjudice aux
victimes de violences sexuelles, qui ne pourraient obtenir justice dans le cadre de
l’acte d’accusation initial.

La défense

11. La défense conteste les allégations du Procureur à l’appui du nouveau chef
d’assassinat constitutif de crime de guerre qui relatent l’existence d’un lien de
connexité entre l’assassinat reproché à l’accusé et le conflit armé répondant aux cri-
tères de l’article 3 Commun aux Conventions de Genève et de l’article premier du
Protocole Additionnel II. De plus, le Procureur n’a pas démontré que tous les facteurs
à prendre en considération sont réunis pour déduire que ce lien de connexité existe
effectivement : la défense allègue par exemple que Renzaho n’était pas un combattant
et que le statut des victimes n’est pas connu.

12. La défense allègue que contrairement à la jurisprudence en vigueur3, le Procu-
reur ne précise point les nouvelles allégations factuelles qu’il entend apporter dans le
projet d’acte d’accusation modifié, ni les chefs d’accusation qui les concernent, ou
encore moins en quoi ces prétendues nouvelles allégations permettent d’atteindre les
objectifs poursuivis pour déterminer le type de responsabilité pénale lié à chaque fait
et le degré de précision factuel requis.

13. La défense allègue que le Procureur a failli de fournir dans le projet de l’acte
d’accusation modifié, au moins les faits pertinents permettant de déterminer et de rete-
nir la responsabilité pénale de l’accusé en tant que supérieur hiérarchique, ainsi que
l’exige la jurisprudence dans la décision Mrksič du 19 juin 2003.

14. La défense réfute l’introduction dans le projet de l’acte d’accusation modifié
de la notion d’entreprise criminelle commune pour engager la responsabilité de l’accu-
sé à l’appui de tous les chefs. La défense affirme que le Procureur n’a pas apporté
les preuves nécessaires et suffisantes pour établir l’existence d’une telle entreprise,
notamment l’identité de ceux avec qui Renzaho aurait établi une entreprise criminelle
commune, le dessein commun ou encore l’intention partagée. Par ailleurs, la défense

3 Le Procureur c. Protais Zigiranyirazo, «Décision relative à l’exception préjudicielle tirée par
la défense de vices de forme de l’acte d’accusation modifié», (CPI) 15 juillet 2004; Arrêt
Kupreskič du 23 octobre 2001.
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Article 6 (1) of the Statute does not allow the Tribunal to prosecute the perpetrator
of a crime which incurs a broad form of responsibility arising from participation in
a joint criminal enterprise when the crime in question was committed during an inter-
nal armed conflict.

15. The Defence asserts that the facts cited in support of the new charges are nei-
ther justified nor relevant, particularly with respect to the charges of rape as a crime
against humanity as well as murder and rape as a violation of Article 3 Common to
the Geneva Conventions.

16. The Defence also alleges that, contrary to the Prosecutor’s assertions, the alle-
gations of sexual violence and Renzaho’s status as a préfet were already known at
the time of confirmation of the Indictment.

17. The Defence maintains that, although an accused cannot be charged with two
offences on the basis of the same set of facts, the new count of murder as a violation
of Article 3 Common to the Geneva Conventions concerns acts (16 and 17 June 1994)
which have already been cited in support of the count of complicity in genocide.

18. The Defence claims that any amendment of the Indictment at this stage of the
proceedings would indeed prejudice the rights of the Accused to be tried without
undue delay, contrary to the Prosecutor’s claims. The commencement of the trial ini-
tially scheduled for the end of the first quarter of 2005 would be delayed, the Defence
would have to conduct fresh investigations in order to challenge the new counts and,
lastly, the Accused’s provisional detention would be unnecessarily extended. The
Defence further recalls that it had been unable to obtain the necessary authorization
to conduct investigations based on the initial Indictment.

19. The Defence also submits that the amended Indictment contravenes the provi-
sions of Article 9-2 of the International Covenant on Civil and Political Rights and
the case law of the two ad hoc Tribunals, since it is in fact a new Indictment. The
Defence adds that 10 of the 15 testimonies cited by the Prosecution were given prior
to the filing of the initial Indictment in October 2002.

20. Lastly, the Defence submits that the charges against the Accused, particularly
his alleged command responsibility and sexual crimes, are vague because none of
the testimonies cited makes reference to the Accused or links him to the rapes men-
tioned.

The Prosecutor’s reply

21. The Prosecutor asserts that the amended Indictment contains numerous factual
allegations establishing a nexus between the crimes of murder and rape and the
interna1 armed conflict, and that the Indictment refers to each of the five criteria in
the Kunarac Judgment required to determine whether an offence is sufficiently linked
to armed conflict. In any event, at this preliminary stage of the proceedings, the
Prosecution is not obliged to adduce all the evidence relating to the presence of the
five essential ingredients for a war crime as required by case-law in the Kunarac
Decision, but to merely relate the facts with sufficient specificity to enable the
Accused to defend himself fairly.
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précise que l’article 6 (1) du Statut n’habilite pas le Tribunal à poursuivre l’auteur
d’un crime qui encourt la forme extensive de responsabilité découlant de la partici-
pation à une entreprise criminelle, lorsque ce crime a été commis au cours d’un
conflit armé interne.

15. La défense affirme que les faits cités à l’appui des nouvelles accusations ne sont
ni justifiés, ni pertinents, par rapport en particulier aux accusations concernant le viol
comme crime contre l’humanité, le meurtre et le viol constitutifs de violation de
l’article 3 Commun aux Conventions de Genève

16. La défense allègue en outre, que contrairement à ce qu’affirme le Procureur, les
violences sexuelles étaient déjà connues lors de la confirmation de l’acte d’accusation,
ainsi que la qualité de préfet de M. Renzaho.

17. La défense soutient qu’un même fait ne peut être susceptible d’une double incri-
mination, cependant, le nouveau chef de meurtre constitutif de violation de l’article 3
Commun aux conventions de Genève concerne des faits (16 et 17 juin 1994) déjà cités
à l’appui du chef de complicité de génocide.

18. La défense prétend que toute modification de l’acte d’accusation à ce stade de
la procédure porterait effectivement atteinte aux droits de l’accusé à être jugé dans
un délai raisonnable, contrairement aux prétentions du Procureur. La date envisagée
pour le commencement du procès à la fin du premier trimestre 2005 serait retardée,
la défense serait amenée à faire de nouvelles enquêtes pour faire face aux nouveaux
chefs d’accusation, et enfin cela prolongerait de façon inutile la détention provisoire
de l’accusé. En outre, la défense rappelle qu’elle n’avait pas pu obtenir les autorisa-
tions nécessaires à la conduite de ses enquêtes sur l’acte d’accusation initial.

19. La défense soutient en outre, que l’acte d’accusation modifié est contraire aux
dispositions de l’article 9-2 du Pacte international relatif aux droits civils et politiques
et la jurisprudence des deux tribunaux ad hoc car l’acte d’accusation modifié est en
réalité un nouvel acte d’accusation. La défense ajoute que sur les 15 témoignages cités
par le Procureur, dix datent d’avant le dépôt de l’acte d’accusation initial en octobre
2002.

20. Enfin, la défense allègue que les accusations portées contre l’accusé sont
imprécises; notamment en ce qui concerne sa responsabilité en tant que supérieur hié-
rarchique, et en ce qui concerne les paragraphes alléguant les crimes sexuels, alors
qu’aucun des témoignages invoqués ne fait référence à l’accusé, ni n’évoquent un lien
entre lui et les viols mentionnés.

La réplique du Procureur

21. Le Procureur spécifie que l’acte d’accusation amendé présente de nombreuses
allégations factuelles démontrant le lien de connexité entre les crimes d’assassinat et
de viol et le conflit armé interne. De plus, le Procureur soutient que l’acte d’accusa-
tion mentionne chacun des cinq critères figurant dans l’arrêt Kunarač afin de savoir
si un acte est suffisamment relié au conflit armé. En tout état de cause, à ce stade
préliminaire de la procédure, il n’est pas tenu d’apporter toutes les preuves de l’exis-
tence des cinq éléments constitutifs du crime de guerre requis par la jurisprudence
dans l’arrêt Kunarač, mais uniquement de relater les faits avec un certain degré de
spécificité afin que l’Accusé puisse se défendre équitablement.
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22. The Prosecution alleges that, pursuant to the Kupreskič Decision, the amended
Indictment contains clear and consistent information, with details of the facts under-
pinning the charges and the alleged mode of responsibility of the Accused.

23. The Prosecution submits that, contrary to the Defence’s allegations, paragraphs
2, 27 to 38, 53 to 60 and, lastly, 68 to 74 of the amended Indictment set out the
Accused’s command responsibility with respect to the alleged crimes.

24. The Prosecution alleges that the amended Indictment provides sufficient infor-
mation regarding the relations between the Accused and the other parties to the joint
criminal enterprise, particularly in paragraphs 6, 27, 49, 54, 59, 63, 66 and 69, in
accordance with case-law4.

25. According to the Prosecution, the Defence’s arguments that the Accused cannot
be held criminally responsible under Article 6 (1) of the Statute for his alleged par-
ticipation in a joint criminal enterprise within the context of an internal armed conflict
are without merit.

26. The Prosecution submits that in case-law, convictions for different crimes based
on the same set of facts can be upheld, as long as each crime has materially distinct
elements5.

27. The Prosecution stresses that the new counts relating to sexual violence and the
new factual allegations are supported by Witnesses HAG, ANC and KBZ who were
not available at the time of confirmation of the initial Indictment.

28. The Prosecution acknowledges that the count of murder as a violation of
Article 3 Common to the Geneva Conventions is supported by witness statements
which are not new but indicates that the amendment is founded since the Rutaganda
Decision of 26 May 2003.

29. The Prosecution reiterates that the amendment of the Indictment should not
delay the commencement of the trial which is not due to start before mid 2005 since
no date has been fixed so far, that there has not been any pre-trial conference and
that the Accused has not yet been assigned a co-counsel.

30. Lastly, the Prosecutor dismisses outright, the Defence’s allegations that the wit-
ness statements in support of the factual allegations against the Accused are inade-
quate.

The Defence’s Rejoinder

31. The Defence argues that the allegations in paragraphs V and VI of the Indict-
ment are not sufficient to constitute a violation of Article 3 Common to the Geneva
Conventions. Indeed, the Indictment merely makes allegations without any objective
evidence to substantiate them.

32. The Defence submits that the allegations in the Indictment are insufficient to
prove the Accused’s alleged command responsibility. Instead of presenting objective

4  Prosecutor v. Tadič, Case n° IT-94-1-A, Decision of 15 July 1999; The Prosecutor v. Protais
Zigiranyirazo, “Decision on the Defence Preliminary Motion Objecting to the Form of the
Amended Indictment”, (TC), 15 July 2004.

5  Le Prosecutor v. Rutaganda, Decision of 26 May 2003 para. 583.
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22. Le Procureur allègue que conformément à l’arrêt Kupreskič, l’acte d’accusation
amendé contient des informations claires et cohérentes détaillant les faits à l’appui des
accusations ainsi que le type de responsabilité retenue contre l’accusé.

23. Le Procureur allègue, que contrairement aux prétentions de la défense, les para-
graphes 2, 27 à 38, 53 à 60 et enfin 68 à 74 de l’acte d’accusation modifié élaborent
la responsabilité de l’accusé en tant que supérieur hiérarchique par rapport aux crimes
allégués.

24. Le Procureur allègue que l’acte d’accusation modifié fournit des informations
suffisantes concernant la relation existant entre l’accusé et les autres parties à l’entre-
prise criminelle commune, notamment dans les paragraphes 6, 27, 49, 54, 59, 63, et
69 et ce, conformément à la jurisprudence4.

25. Le Procureur trouve sans fondement les arguments de la défense affirmant que
la responsabilité pénale de l’accusé en vertu de l’article 6 (1) du Statut ne peut pas
être engagée pour sa participation alléguée à une entreprise criminelle commune dans
le contexte d’un conflit armé interne.

26. Le Procureur soutient que la condamnation pour crimes différents sur la base
des mêmes faits est admise par la jurisprudence, si chaque crime a des éléments
constitutifs propres5.

27. Le Procureur souligne que les nouveaux chefs, liés à la violence sexuelle, et
les nouvelles allégations factuelles sont soutenus par les témoins HAG, ANC et KBZ
qui n’étaient pas disponibles lors de la confirmation de l’acte d’accusation initial.

28. Le Procureur reconnaît que les actes à l’appui du chef d’accusation de meurtre
en tant que violation de l’article 3 commun aux Conventions de Genève sont appuyés
par des déclarations de témoin qui ne sont pas nouvelles mais que l’amendement est
justifié depuis l’arrêt Rutaganda du 26 mai 2003.

29. Le Procureur réitère que l’amendement de l’acte d’accusation ne devrait pas
retarder le commencement du procès qui ne devrait pas commencer avant mi 2005
puisqu’aucune date n’a encore été fixée, qu’il n’y a eu aucune conférence préalable
au procès et que l’accusé ne dispose pas encore d’un co-conseil.

30. Enfin, le Procureur rejette en bloc les allégations de la défense concernant
l’insuffisance des déclarations de témoins à l’appui des allégations factuelles à
l’encontre de l’accusé.

La duplique de la Défense

31. La défense invoque que les allégations des paragraphes V et VI de l’acte
d’accusation ne sont pas suffisantes pour constituer une violation de l’article 3 com-
mun aux Conventions de Genève. En effet, l’acte d’accusation se contente d’affirmer
des faits sans amener aucun élément objectif pour les étayer.

32. La défense indique que les allégations de l’acte d’accusation ne sont pas suf-
fisantes pour prouver les faits à l’appui de la responsabilité de l’accusé en tant que

4  Le Procureur c. Tadič, affaire n° IT-94-1-A, arrêt du 15 juillet 1999; Le Procureur c. Protais
Zigiranyirazo, «Décision relative à l’exception préjudicielle tirée par la défense de vices de forme
de l’acte d’accusation modifié», (CPI) 15 juillet 2004.

5  Le Procureur c. Rutaganda, Arrêt du 26 mai 2003, para. 583.
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facts, the Prosecution merely makes vague and baseless assertions, contrary to the
Zigiranyirazo and Kupreskič Decisions.

33. The Defence submits that the Indictment does not prove that the Accused had
control over the bourgmestres, the Interahamwe, the militiamen, the army, the armed
civilians, the presidential guard and the gendarmes. The Defence points out that a
number of relevant facts must be presented to sustain the charge relating to command
responsibility, as required by the Mrskič Decision.

34. The Defence submits that the Indictment does not provide any evidence to
support the charge of participation in a joint criminal enterprise. The details con-
tained in the Indictment are insufficient, contrary to the Tadič and Zigiranyirazo
Decisions.

35. The Defence contends that the principle of double jeopardy was dismissed in
previous decisions in Kayishema and Ruzindana.

36. The Defence submits that most of the charges are vague and consist of baseless
allegations and that, in some cases, there is no specific testimony or evidence. None
of the testimonies cited with respect to the charge of rape implicates the Accused in
the crimes referred to therein.

Deliberations

37. The Chamber notes that the Prosecutor seeks leave to amend the current Indict-
ment filed on 11 November 2002, under Rule 50 which reads :

Rule 50 : Amendment of Indictment
(A)
(i) The Prosecutor may amend an Indictment, without prior leave, at any time

before its confirmation, but thereafter, until the initial appearance of the accused
before a Trial Chamber pursuant to Rule 62, only with leave of the Judge who
confirmed it but, in exceptional circumstances, by leave of a Judge assigned by
the President. At or after such initial appearance, an amendment of an Indictment
may only be made by leave granted by that Trial Chamber pursuant to Rule 73.
If leave to amend is granted, Rule 47 (G) and Rule 53 bis apply mutatis mutandis
to the amended Indictment.

(ii) In deciding whether to grant leave to amend the Indictment, the Trial
Chamber or, where applicable, a Judge shall, mutatis mutandis, follow the pro-
cedures and apply the standards set out in Sub-Rules 47 (E) and (F) in addition
to considering any other relevant factors.

(B) If the amended Indictment includes new charges and the accused has
already appeared before a Trial Chamber in accordance with Rule 62, a further
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supérieur hiérarchique. Le Procureur ne présente pas de faits objectifs, se contentant
d’affirmer des allégations imprécises à l’appui desquelles il ne livre aucun élément
concret, ceci en contradiction avec la jurisprudence Zigiranyirazo et Kupreskič.

33. La défense prétend que l’acte d’accusation ne prouve pas que l’accusé avait
une autorité sur les bourgmestres, les Interahamwe, les miliciens, l’armée, les civils
armés, la garde présidentielle et les gendarmes. Elle précise qu’un certains nombre
de faits pertinents doivent être fournis à l’appui d’une accusation relative à la res-
ponsabilité d’un supérieur hiérarchique en conformité avec la jurisprudence Mrskič.

34. La défense soumet que l’acte d’accusation n’apporte pas d’éléments pour sou-
tenir l’accusation de participation à une entreprise criminelle commune. Les précisions
apportées dans l’acte d’accusation ne sont pas suffisantes, ce qui est contraire à la
jurisprudence Tadič et Zigiranyirazo.

35. La défense prétend que la double incrimination pour un même fait a été rejetée
par la jurisprudence dans l’affaire Kayishema et Ruzindana.

36. La défense soutient que la majorité des incriminations sont imprécises et se
contentent d’affirmer des accusations, sans aucun élément de fait concret à l’appui de
ces affirmations et parfois, sans aucun témoignage ou élément de preuve précis. En
ce qui concerne le viol, aucun des témoignages cités n’implique l’accusé dans les
crimes qu’ils rapportent.

Délibérations

37. La Chambre note que le Procureur demande l’autorisation de modifier l’acte
d’accusation actuel, déposé 11 novembre 2002, conformément à l’article 50, qui est
ainsi libellé.

Article 50 : Modifications de l’acte d’accusation
A)
i) Le Procureur peut, sans autorisation préalable, modifier l’acte d’accusation,

et ce, à tout moment avant sa confirmation. Ultérieurement, et jusqu’à la com-
parution initiale de l’accusé devant une Chambre de première instance confor-
mément à l’article 62, il ne peut le faire qu’avec l’autorisation du juge l’ayant
confirmé ou, dans des circonstances exceptionnelles, avec l’autorisation d’un juge
désigné par le Président. Lors de cette comparution initiale ou par la suite, l’acte
d’accusation ne peut être modifié que sur autorisation d’une Chambre de pre-
mière instance donnée conformément à l’article 73. Les dispositions de l’article
47 (G) et de l’article 53 bis s’appliquent mutatis mutandis à l’acte d’accusation
modifié, dès lors que l’autorisation de modifier est donnée.

ii) Pour décider s’il est opportun d’autoriser la modification de l’acte d’accu-
sation, la Chambre de première instance ou, le cas échéant, le juge compétent
suit la procédure définie aux paragraphes (E) et (F) de l’article 47 mutatis mutan-
dis, applique les normes qui y sont fixées et tient compte de tout autre élément
d’appréciation pertinent.

B) Lorsque l’acte d’accusation modifié comporte de nouveaux chefs d’accusa-
tion et que l’accusé a déjà comparu devant une Chambre de première instance
conformément à l’article 62, une nouvelle comparution se tient dès que possible
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appearance shall be held as soon as practicable to enable the accused to enter a
plea on the new charges.

(C) The accused shall have a further period of thirty days in which to file pre-
liminary motions pursuant to Rule 72 in respect of the new charges and, where
necessary, the date for trial may be postponed to ensure adequate time for the
preparation of the defence.

38. The Chamber recalls the Niyitegeka Decision which held that
“once the Indictment is confirmed, the Prosecutor’s power to amend a con-

firmed Indictment is not unlimited and must be considered against the overall
interests of justice as envisioned by Rule 50 (A)”.

In this decision, the Chamber admitted that
“an amendment to a confirmed existing Indictment is sought for the following

reasons : to add new charges to a confirmed Indictment, to expand and elaborate
upon the factual allegations adduced in support of existing confirmed counts, or
to make minor changes to the Indictment”6.

39. Essentially, the Chamber must take account of the rights of the Accused
under Articles 19 and 20 of the Statute, namely, inter alia, the right to be informed
promptly and in detail of the nature and cause of the charge against him and the
right to a fair trial, without undue delay. The Trial Chamber is therefore empowered
to consider applications under Rule 50 bearing in mind the particular circumstances
of the case.

40. In the instant case the Prosecution seeks leave to amend the current Indict-
ment in light of developments in the case-law of the Tribunal regarding the dis-
covery of new evidence, not available at the time the initial Indictment was con-
firmed and, lastly, to provide details in order to comply with case-law and in the
interests of the Accused. The Prosecution wishes to add three counts, namely, rape
as a crime against humanity, murder as a violation of Article 3 Common to the
Geneva Conventions and Additional Protocol II and, lastly, rape as a violation of
Article 3 Common to the Geneva Conventions and Additional Protocol II. The
Prosecution also wishes to provide additional and more detailed information showing
the connection between the acts committed by the Accused and the alleged crimes,
as well as the connection between the Accused and the other parties to the joint
criminal enterprise.

41. In determining the merits of the motion, the Chamber wishes to recall the
standards applicable in the matter in Hadzhihasanovič and Kubura :

The Trial Chamber needs first to establish the procedural question whether the
Prosecution is entitled to bring new charges against the Accused Kubura. If so,
it will have to consider the supporting material to decide upon the admissibility
of the new charges in this case. In relation to the first issue, the Trial Chamber
observes that the question of whether the proposed amendment is “minor” or not

6  The Prosecutor v. Niyitegeka, «Decision on the Prosecutor’s Motion for Leave to Amend
the Indictment» rendered on 21 June 2000, paras. 32-33.
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pour permettre à l’accusé de plaider coupable ou non coupable des nouveaux
chefs qui lui sont imputés.

C) Un délai supplémentaire de trente jours est accordé à l’accusé pour lui per-
mettre de soulever les exceptions prévues à l’article 72 relativement aux nou-
veaux chefs qui lui sont imputés et, s’il y a lieu, la date du procès peut être
reportée pour accorder à la défense le temps nécessaire à sa préparation.

38. La Chambre rappelle la décision Niyitegeka selon laquelle
«[u]ne fois l’acte d’accusation confirmé, le pouvoir qu’a le procureur de le

modifier n’est pas illimité et doit être apprécié au regard de l’intérêt général de
la justice conformément à l’article 50 (A)».

Dans cette décision, la Chambre reconnaissait
«qu’une requête en modification d’un acte d’accusation originel confirmé est

généralement formée pour les motifs suivants : (a) pour ajouter de nouveaux
chefs d’accusation à un acte d’accusation confirmé; (b) pour étoffer et dévelop-
per les allégations factuelles présentées à l’appui des chefs d’accusation initiaux
déjà confirmés ; (c) pour apporter des changements mineurs à l’acte
d’accusation»6.

39. La Chambre doit essentiellement tenir compte des droits de l’accusé prévus aux
articles 19 et 20 du Statut, à savoir, entre autres, le droit d’être informé, dans le plus
court délai et de façon détaillée, de la nature et des motifs de l’accusation portée
contre lui, le droit à un procès équitable et rapide, et le droit d’être jugé sans retard
excessif, et de la complexité de l’affaire. Elle est donc habilitée à examiner les
demandes fondées sur l’article 50 du Règlement en ayant à l’esprit les circonstances
particulières de la cause.

40. En l’espèce, le Procureur demande l’autorisation de modifier l’acte d’accusation
actuel, à la suite de l’évolution jurisprudentielle, de la découverte d’éléments nou-
veaux qui n’étaient pas disponibles au moment de la confirmation de l’acte d’accu-
sation initial, et enfin pour apporter des précisions afin de se conformer à la juris-
prudence et dans l’intérêt de l’accusé. Il déclare vouloir ajouter trois chefs, à savoir
le viol constitutif de crime contre l’humanité, le meurtre constitutif de violation de
l’article 3 commun aux Conventions de Genève et du Protocole Additionnel II, et
enfin le viol constitutif de violation de l’article 3 commun aux Conventions de
Genève et du Protocole Additionnel II. Il souhaite également apporter des faits sup-
plémentaires et plus détaillés qui précisent la relation existant entre les actes de
l’accusé et les crimes allégués, aussi bien que la relation existant entre l’accusé et
les autres parties à l’entreprise criminelle commune.

41. Pour décider du bien fondé de la requête, la Chambre tient à rappeler les
normes applicables en la matière dans l’affaire Hadzhihasanovič et Kubura :

[L]a Chambre de première instance doit dans un premier temps déterminer si,
d’un point de vue procédural, l’accusation est habilitée à présenter de nouvelles
accusations contre l’accusé Kubura. Dans l’affirmative, la Chambre devra dans un
deuxième temps examiner les pièces jointes à l’acte d’accusation pour se pronon-
cer sur l’admissibilité des nouvelles accusations en l’espèce. Pour ce qui est de la

6  Le Procureur c. Niyitegeka «Décision relative à la requête du Procureur en modification
d’un acte d’accusation» déposée le 21 juin 2000, paras.32-33.
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is not a relevant one. Since knowing when the material was in possession of the
Prosecution is not relevant either. The Prosecution may choose to plead the case
as it wishes, as long as it sets out the material facts that will allow the Defence
to meet the case. The Prosecution may therefore add new charges, as long as it
provides sufficient new supporting material. The fundamental question in relation
to granting leave to amend an Indictment is whether the amendment will preju-
dice the accused unfairly. The Trial Chamber recalls that the word “unfairly” is
used in order to emphasise that an amendment will not be refused merely
because it assists the prosecution quite fairly to obtain a conviction. To be
relevant, the prejudice caused to an accused would ordinarily need to relate to
the fairness of the trial. Where an amendment is sought in order to ensure that
the real issues in the case will be determined, the Trial Chamber will normally
exercise its discretion to permit the amendment, provided that the amendment
does not cause any injustice to the accused, or does not otherwise prejudice the
accused unfairly in the conduct of his defence7.

42. The Chamber espouses that decision and will ascertain point by point whether
the amendments sought by the Prosecution meet these standards.

Addition of the count of murder as a violation of Article 3 Common to the Geneva
Conventions of 1949 and Article 1 of Additional Protocol II of 1977.

43. The Chamber notes the Prosecution’s arguments that at the time the initial
Indictment was confirmed, it was not yet possible to distinguish between the count
of murder as a crime against humanity and murder as a violation of Article 3 Com-
mon to the Geneva Conventions. It was only on the basis of the Appeal Chamber’s
interpretation of 26 May 2003 in Rutaganda that it was determined that the existence
of a nexus between the crimes charged and the armed conflict was a materially dis-
tinct element of a war crime. The Chamber further notes that the Defence contests
the existence of such a nexus because of the Prosecution’s failure to prove the
presence of all the factors requiring consideration before the inference is made as to
the existence of such a nexus. Lastly, the Defence submits that a person cannot be
prosecuted on the basis of the same fact and that the same events of 16 and 17 June
1994 cannot be characterized as both murder as a violation of Article 3 Common to
the Geneva Conventions and genocide.

44. The Chamber notes that the issue in the instant case is whether the crime of
murder with which the Accused is charged is closely related to the armed conflict or
was committed within the context of the armed conflict, in order to allow its inclusion
in the proposed amended Indictment. To this end, the Chamber recalls the following
finding in the Kunarac Decision cited in the Rutaganda Judgrnent :

7 Prosecutor v. Hadzhihasanovič and Kubura, Case n° IT-01-47-PT, «Decision on Form of
Indictment», 17 September 2003, para. 35.
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première question, la Chambre de première instance fait observer que savoir si la
modification proposée est ou non «mineure» est dépourvu d’intérêt. Connaître la
date à laquelle l’accusation est entrée en possession des documents n’en présente
guère davantage. L’accusation est libre de plaider sa cause comme elle l’entend,
à charge pour elle d’exposer les faits pertinents qui permettront à la défense de
préparer sa cause. Par conséquent, l’accusation peut introduire des accusations sup-
plémentaires à condition de fournir de nouveaux éléments de preuve suffisants à
l’appui. S’agissant de l’autorisation de modifier un acte d’accusation, la véritable
question est de savoir si la modification causera un préjudice «injuste» à l’accusé.
La Chambre de première instance rappelle que : le terme «injustement» est
employé pour souligner qu’une modification ne sera pas refusée au seul motif
qu’elle aide passablement l’accusation à obtenir une condamnation. Pour que l’on
puisse véritablement parler de préjudice, il faut que l’équité du procès de l’accusé
soit remise en question. Lorsqu’une modification est demandée pour garantir que
les questions réellement en jeu dans l’affaire seront tranchées, la Chambre de pre-
mière instance, usant de son pouvoir discrétionnaire, l’autorisera normalement,
dans la mesure où elle ne pénalise pas injustement l’accusé dans la conduite de
sa défense. L’accusé ne subira aucun préjudice si on lui donne la possibilité de
préparer comme il convient sa défense à la cause modifiée de l’accusation7.

42. La Chambre fait sienne cette jurisprudence et entend vérifier point par point si
les modifications sollicitées par le Procureur répondent à ces normes.

Sur l’ajout du chef de meurtre constitutif de violation de l’article 3 Commun aux
Conventions de Genève de 1949 et de l’article premier du Protocole additionnel II
de 1977.

43. La Chambre note les arguments du Procureur qui prétend qu’au moment de la
confirmation de l’acte d’accusation initial, il n’était pas encore possible de faire la
différence entre le chef d’assassinat en tant que crime contre l’humanité et d’assas-
sinat constitutif de violation de l’article 3 commun aux Conventions de Genève. C’est
seulement à partir de l’interprétation de la Chambre d’appel dans l’affaire Rutaganda
en date du 26 mai 2003 qu’on a pu établir que l’existence du lien de connexité entre
les faits reprochés à l’accusé et le conflit armé constitue un élément constitutif propre
au crime de guerre. La Chambre note également que la défense conteste l’existence
de ce lien de connexité parce que le Procureur n’a pas démontré que tous les facteurs
à prendre en considération sont réunis pour déduire que ce lien de connexité existe
effectivement. Par ailleurs, la défense soutient qu’un même fait ne peut être suscep-
tible d’une double incrimination, les mêmes événements du 16 et 17 juin 1994 ne
pouvant être à la fois qualifiés de meurtre constitutif de violation de l’article 3 com-
mun aux Conventions de Genève et de génocide.

44. La Chambre fait observer que dans le cas d’espèce, le problème est de déter-
miner si le chef de meurtre reproché à l’accusé est étroitement lié au conflit armé
ou avait été perpétré dans le contexte du conflit armé pour autoriser ou non son intro-
duction dans l’éventuel acte d’accusation modifié. Pour ce faire, la Chambre rappelle
ce qui a été énoncé dans l’arrêt Kunarač et repris dans l’arrêt Rutaganda :

7 Le Procureur c. Hadzhihasanovič et Kubura, affaire N° IT-01-47-PT, «Décision relative à la
forme de l’acte d’accusation», 17 septembre 2003, para. 35.
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In determining whether or not the act in question is sufficiently related to the
armed conflict, the Trial Chamber may take into account, inter alia, the follow-
ing factors : the fact that the perpetrator is a combatant; the fact that the victim
is a non-combatant; the fact that the victim is a member of the opposing party;
the fact that the act may be said to serve the ultimate goal of a military
campaign; and the fact that the crime is committed as part of or in the context
of the perpetrator’s official duties8.

45. While the Chamber takes note of this decision, it nevertheless considers that,
at this stage of the proceedings, the Prosecution is not under any obligation to show
the existence of all the “factors” set forth therein, and will not be until such time as
it presents its case. The Chamber holds that the developing case-law cited by the
Prosecution constitutes sufficient new evidence to support the incorporation of the
count of murder as a violation of Article 3 Common to the Geneva Conventions of
1949 and Article 1 of Additional Protocol II of 1977. Moreover, in the opinion of
the Chamber, the incorporation of this new count would not cause any “unfair”
prejudice to the Accused, since it is supported by witnesses whose statements have
already been disclosed to the Defence.

46. Regarding the Defence’s arguments that the Accused cannot be convicted on
two different counts, namely, murder as a violation of Article 3 Common to the Gene-
va Conventions, and genocide, on the basis of the same events of 16 and 17 June,
the Chamber is of the opinion that conviction for different crimes on the basis of the
same set of facts is admitted in case-law, since each crime has a materially distinct
element9.

Incorporation of the counts of rape as a crime against humanity and rape as a
violation of Article 3 Common to the Geneva Conventions of 1949 and of Additional
Protocol II of 1977.

47. The Chamber notes the Prosecution’s arguments that new allegations of sexual
violence, supported by witnesses HAG, ANC and KBZ, constitute additional evidence
of the Accused’s criminal conduct which was not available at the time of confirmation
of the initial Indictment. The Prosecution thus seeks to introduce two counts, namely
rape as a crime against humanity and rape as a violation of Article 3 Common to
the Geneva Conventions of 1949 and Additional Protocol II of 1977, based on those
new allegations, thereby further expanding the existing charges of genocide and com-
plicity in genocide.

48. The Chamber is of the opinion that the discovery of the new allegations jus-
tifies the inclusion of the counts of rape as a violation of Article 3 Common to the
Geneva Conventions of 1949 and Additional Protocol II of 1977, and can constitute
“sufficient new supporting material” in line with the above-mentioned decision10. The
Chamber therefore grants the Prosecutor’s motion and finds that the Accused will not

8  The Prosecutor v. Rutaganda, Decision of 26 May 2003, para. 569.
9  The Prosecutor v. Rutaganda, Decision of 26 May 2003, para. 583.
10  Prosecutor v. Hadzhihasanovič and Kubura, Case n° IT-01-47-PT, «Decision on Form of

Indictment», 17 September 2003, para. 35.
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[P]our déterminer si un acte donné est suffisamment lié au conflit armé, la
Chambre de première instance peut tenir compte, entre autres, des indices
suivants : le fait que l’auteur du crime est un combattant, le fait que la victime
n’est pas un combattant, le fait que la victime appartient au camp adverse, le
fait que l’acte pourrait être considéré comme servant l’objectif ultime d’une cam-
pagne militaire, et le fait que la commission du crime participe des fonctions
officielles de son auteur ou s’inscrit dans leur contexte8.

45. La Chambre prend acte de cette jurisprudence; cependant elle estime qu’à ce
stade de la procédure, le Procureur n’est pas tenu de démontrer l’existence de tous
les «indices» qui y sont énoncés. Il ne le sera que lors de la présentation de son cas.
La Chambre conclut ainsi que l’évolution jurisprudentielle invoquée par le Procureur
constitue un nouvel élément suffisant pour étayer l’introduction du chef de meurtre
constitutif de violation de l’article 3 commun aux Conventions de Genève de 1949
et de l’article premier du Protocole Additionnel II de 1977. Par ailleurs, la Chambre
ne trouve aucun préjudice «injuste» dont pourrait souffrir la défense par suite de
l’introduction de ce nouveau chef au motif qu’il est appuyé par des témoins dont les
déclarations ont été déjà mises à la disposition de la défense précédemment.

46. En ce qui concerne les arguments de la Défense qui prétend que les mêmes
événements du 16 et 17 juin 1994 ne peuvent être susceptibles d’une double incri-
mination à savoir le meurtre constitutif de violation de l’article 3 commun aux
Conventions de Genève et le génocide, la Chambre estime que la condamnation pour
crimes différents sur la base des mêmes faits est admise par la jurisprudence étant
donné que chaque crime a ses propres éléments constitutifs9.

Sur l’introduction des chefs de viol constitutif de crime contre l’humanité et le viol
constitutif de violation de l’article 3 commun aux Conventions de Genève de 1949 et
du Protocole Additionnel II de 1977.

47. La Chambre note les arguments du Procureur affirmant que des nouvelles allé-
gations liées à la violence sexuelle, soutenues par les témoins HAG, ANC et KBZ
constituent de preuves supplémentaires de la conduite criminelle de l’accusé qui
n’étaient pas disponibles lors de la confirmation de l’acte d’accusation initial. Le Pro-
cureur souhaite ainsi introduire deux chefs notamment le viol constitutif de crime
contre l’humanité et le viol constitutif de violation de l’article 3 commun aux Conven-
tions de Genève de 1949 et du Protocole Additionnel II de 1977 sur la base de ces
nouvelles allégations et d’étoffer par la même occasion les chefs déjà existants de
génocide et de complicité de génocide.

48. La Chambre est de l’opinion que la découverte desdites nouvelles allégations
permet de justifier l’introduction des chefs de viol constitutif de crime contre l’huma-
nité et le viol constitutif de violation de l’article 3 commun aux Conventions de
Genève de 1949 et du Protocole Additionnel II de 1977 et peuvent constituer de
«nouveaux éléments de preuve suffisants à l’appui» conformément à la jurisprudence
mentionnée supra10. La Chambre fait ainsi droit à la demande du Procureur et trouve

8  Le Procureur c. Rutaganda, Arrêt du 26 mai 2003, para. 569.
9  Le Procureur c. Rutaganda, Arrêt du 26 mai 2003 para. 583.
10  Le Procureur c. Hadzhihasanovič et Kubura, affaire N° IT-01-47-PT, «Décision relative à

la forme de l’acte d’accusation», 17 septembre 2003, para. 35.
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suffer any “unfair” prejudice, as the trial is still at its preliminary stage and that no
date has been fixed for its commencement.

On the incorporation of new allegations to support the counts of genocide and
complicity in genocide.

49. The Chamber notes that, apart from the three paragraphs relating to sexual vio-
lence, five new paragraphs have been added to the proposed Indictment to support
the earlier counts of genocide and complicity in genocide11. After thorough verifica-
tion and pursuant to Article 47 (E) and (F) of the Rules, the Chamber holds that the
new paragraphs can be included

“to expand and elaborate upon the factual allegations adduced in support of
existing confirmed counts”12,

namely, the count of genocide and complicity in genocide. The Chamber also con-
siders the proposed Indictment to be more detailed, unlike the initial one. For exam-
ple, in Counts I and II, the allegations are more explicit as they indicate the circum-
stances of place, time and the manner in which the events occurred. In the Chamber’s
view, the Accused will not suffer any “unfair” prejudice, since the trial is still at the
preliminary phase and no commencement date has yet been fixed.

On the nature of the Accused’ criminal liability

50. The Chamber observes that the proposed amendment specifies the mode of the
Accused’s criminal liability, both as a perpetrator and as a superior, pursuant to Arti-
cles 6 (1) and 6 (3) of the Statute. The Chamber also notes the Defence’s contention
that the Prosecution’s proposed amended Indictment fails to set forth any relevant
facts to establish the Accused’s criminal liability as a superior, as required by case-
law in the Mrksič Decision of 19 June 2003.

51. The Chamber recalls the Mrksič Decision cited by the Defence, which
States :

In a case based upon superior responsibility, pursuant to Article 7 (3), the fol-
lowing are the minimum material facts that have to be pleaded in the Indictment :
(a) (i) that the accused is the superior (ii) of subordinates, sufficiently identified,
(iii) over whom he had effective control – in the sense of a material ability to
prevent or punish criminal conduct – and (iv) for whose acts he is alleged to
be responsible; (b) (i) the accused knew or had reason to know that the crimes
were about to be or had been committed by those others, and (ii) the related con-
duct of those others for whom he is alleged to be responsible. The facts relevant

11  Paragraph 11, 13, 20, 21 and 23 of the Amended Indictment.
12  The Prosecutor v. Niyitegeka, «Decision on the Prosecutor’s Request for Leave to File an

Amended Indictment» filed on 21 June 2000, para. 33.
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que l’accusé ne subira aucun préjudice «injuste» étant donné qu’on est encore dans
la phase préliminaire au procès et qu’aucune date n’a été fixée pour son commence-
ment.

Sur l’introduction des nouvelles allégations pour étoffer le chef de génocide et de
complicité de génocide.

49. La Chambre constate qu’en dehors des trois paragraphes relatifs à la violence
sexuelle, cinq autres nouveaux paragraphes sont ajoutés dans le projet d’acte d’accu-
sation pour étayer les anciens chefs de génocide et de complicité de génocide11. La
Chambre trouve, après vérification minutieuse et conformément aux dispositions de
l’article 47 (E) et (F) du Règlement, que ces nouveaux paragraphes peuvent être intro-
duits pour

«étoffer et développer les allégations factuelles présentées à l’appui des chefs
d’accusation initiaux déjà confirmés»12,

notamment le chef de génocide et de complicité de génocide. Par ailleurs, la
Chambre note que contrairement à l’acte d’accusation initial, le projet d’acte modifié
est plus précis. À titre d’exemple, dans les chefs I et II, les faits sont plus explicites
indiquant les circonstances de lieu, de temps et la manière dont les faits se sont pro-
duits. La Chambre trouve que l’accusé ne subira aucun préjudice «injuste» étant
donné qu’on est encore dans la phase préliminaire au procès et qu’aucune date n’a
été fixée pour son commencement.

Sur la nature de la responsabilité pénale de l’accusé.

50. La Chambre fait observer que le projet d’acte d’accusation modifié précise la
manière dont l’accusé a prétendument engagé sa responsabilité pénale tant comme
auteur des faits que comme supérieur hiérarchique en conformité avec les articles 6
(1) et 6 (3) du Statut. La Chambre note également les arguments de la défense qui
soutient que le Procureur ne peut pas fournir dans le projet de l’acte d’accusation
modifié ne serait-ce que les faits pertinents permettant de déterminer et de retenir la
responsabilité pénale de l’accusé en tant que supérieur hiérarchique, ainsi que l’exige
la jurisprudence dans la décision Mrksič du 19 juin 2003.

51. La Chambre rappelle la décision Mrksič invoquée par la défense qui énonce
que :

Dans une affaire fondée sur la responsabilité d’un supérieur hiérarchique en
vertu de l’article 7 (3) du Statut, l’acte d’accusation doit exposer au moins les
faits pertinents suivants : (a) (i) l’accusé était le supérieur hiérarchique (ii) de
subordonnés suffisamment identifiés, (iii) sur lesquels il exerçait un contrôle
effectif – c’est-à-dire qu’il avait la capacité matérielle d’empêcher ou de punir
un comportement criminel – et (iv) dont les actes engageraient sa responsabilité;
(b) (i) l’accusé savait ou avait des raisons de savoir que les auteurs s’apprêtaient
à commettre des crimes ou les avaient commis, et (ii) était informé de la

11  Paragraphe 11, 13, 20, 21 et 23 du projet d’acte d’accusation modifié.
12  Le Procureur c. Niyitegeka, «Décision relative à la requête du Procureur en modification

d’un acte d’accusation» déposée le 21 juin 2000, para. 33.
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to the acts of those others will usually be stated with less precision, the reasons
being that the detail of those acts (by whom and against whom they are done)
is often unknown, and, more importantly, because the acts themselves often can-
not be greatly in issue; and (c) the accused failed to take the necessary and rea-
sonable measures to prevent such crimes or to punish the persons who committed
them13.

52. The Chamber notes that, contrary to the Defence’s allegations, the proposed
amended Indictment, particularly paragraphs 2, 27 to 38, 53 to 60 and 68 to 74, pro-
vides sufficient information on the connection between the Accused as a superior and
the other parties responsible, in line with the above-mentioned Decision. The Chamber
finds that the Accused will not suffer any “unfair” prejudice since the trial is still at
the preliminary stage and its commencement date is yet to be fixed.

Inclusion of the concept of joint criminal enterprise in the proposed amended
Indictment

53. The Chamber notes that the Prosecution seeks to add to the concept of joint
criminal enterprise to the proposed amended Indictment to show the Accused’s
responsibility with respect to all the counts, including the new ones. The Chamber
also notes the Defence’s submission that the Prosecution failed to adduce the neces-
sary evidence required to establish the existence of such an enterprise.

54. The Chamber observes that the notion of joint criminal enterprise is cited in
paragraphs 6, 27, 49, 54, 59, 63 and 69 of the proposed Indictment, and that all the
essential ingredients required to establish the existence of such an enterprise in which
the Accused participated are listed therein, such as : the nature, the aim, the duration,
the other parties involved in the enterprise, the Accused’s alleged degree of involve-
ment and all the other facts or circumstances. Consequently, the Chamber grants leave
to include the concept of joint criminal enterprise in the proposed amended Indict-
ment. The Chamber wishes to stress that the Accused will not suffer any “unfair”
prejudice, since the trial is still at its preliminary stage and its commencement date
has yet to be fixed.

FOR THESE REASONS,
THE TRIBUNAL,
GRANTS the Prosecution leave to amend the Indictment as envisaged in the pro-

posed amended Indictment.
ORDERS that, after the insertion of the above-mentioned amendments into the

French and English versions, the proposed amended Indictment be filed with the
Registry as soon as is practicable and thereafter served on the Accused and his Coun-
sel.

13 Prosecutor v. Mrksič Case No. IT-95-1311-PT, “Decision on the Defence Preliminary Motion
Objecting to the Form of the Amended Indictment”, (TC), 19 June 2003, para. 10
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conduite des personnes dont il est présumé responsable. Les faits se rapportant
aux actes commis par ces auteurs seront généralement exposés de façon moins
précise, parce que les détails de ces actes (l’identité précise des auteurs et des
victimes) sont souvent inconnus et, plus important encore, parce que, souvent,
les actes eux-mêmes ne peuvent pas véritablement être contestés; et (c) l’accusé
n’a pas pris les mesures nécessaires et raisonnables pour empêcher que les crimes
soient commis ou en punir les auteurs13.

52. La Chambre observe que, contrairement aux prétentions de la Défense, le projet
d’acte d’accusation modifié fournit des informations suffisantes sur la relation existant
entre l’accusé en tant que supérieur hiérarchique et les autres parties responsables
notamment dans les paragraphes 2, 27 à 38, 53 à 60 et enfin 68 à 74 et ce, confor-
mément à la jurisprudence sus référenciée. La Chambre trouve que l’accusé ne subira
aucun préjudice «injuste» étant donné qu’on est encore dans la phase préliminaire au
procès et qu’aucune date n’a été fixée pour son commencement.

Sur l’introduction de la notion de l’entreprise criminelle commune dans le projet
d’acte d’accusation amendé.

53. La Chambre note que le Procureur entend introduire dans le projet de l’acte
d’accusation modifié la notion de l’entreprise criminelle commune pour engager la
responsabilité de l’accusé à l’appui de tous les chefs, y compris les nouveaux. La
Chambre note également les allégations de la défense qui prétend que le Procureur
n’a pas apporté les preuves nécessaires et suffisantes pour établir l’existence d’une
telle entreprise.

54. La Chambre fait observer que la notion de l’entreprise criminelle commune est
citée dans les paragraphes 6, 27, 49, 54, 59, 63, et 69 du projet. La Chambre constate
également que tous les éléments constitutifs nécessaires pour établir l’existence de
l’entreprise criminelle commune à laquelle l’accusé était partie sont énumérés dans
ces paragraphes, à savoir : la nature, l’objet, la durée, les autres parties à l’entreprise,
le degré d’implication allégué de l’accusé et tous autres faits ou circonstances. Par
conséquent, la Chambre fait droit à l’introduction de la notion de l’entreprise crimi-
nelle commune dans le projet d’acte d’accusation amendé. La Chambre tient à sou-
ligner que l’accusé ne subira aucun préjudice «injuste» étant donné qu’on est encore
dans la phase préliminaire au procès et qu’aucune date n’a été fixée pour son com-
mencement.

PAR CES MOTIFS
LE TRIBUNAL,
AUTORISE le Procureur à modifier l’acte d’accusation comme prévu dans le projet

d’acte d’accusation modifié.
ORDONNE que le projet d’acte d’accusation modifié, après insertion des correc-

tions susmentionnées dans ses versions française et anglaise, soit déposé au Greffe
dans les plus brefs délais et notifié par la suite à l’accusé et à son conseil.

13  Le Procureur c. Mrksič, affaire N° IT-95-13/1-PT, «Décision relative à l’exception préju-
dicielle pour vices de forme de l’acte d’accusation», (CPI) 19 juin 2003, para. 10.
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DECIDES, with regards the new charges, that since the Accused has already
appeared before a Trial Chamber pursuant to Rule 62 of the Rules, a further appearance
shall be held as soon as is practicable to enable him to enter a plea on the new charg-
es, pursuant to Rule 50 (B) of the Rules.

Also DECIDES, pursuant to Rule 50 (C), to grant the Accused a further period of
30 days in which to file preliminary motions in respect of the new charges, pursuant
to Rule 72.

Arusha, 18 March 2005.

[Signed] : Arlette Ramaroson; William Sekule; Solomy Balungi Bossa

***

Amended Indictment
1st April 2005 (ICTR-97-31-I)

(Original : Unspecified)
I. The Prosecutor of the United Nations International Criminal Tribunal for Rwan-

da, pursuant to the authority stipulated in Article 17 of the Statute of the International
Criminal Tribunal for Rwanda (the “Statute”) charges :

Tharcisse RENZAHO

With :
Count 1 – Genocide, pursuant to Articles 2 (3) (a), 6 (1) and 6 (3) of the

Statute, or in the alternative,
Count II – Complicity in Genocide, pursuant to Articles 2 (3) (e), 6 (1) and

6 (3) of the Statute;
Count III – Murder as a Crime Against Humanity, pursuant to Articles 3 (a),

6 (1) and 6 (3) of the Statute;

Count IV – Rape as a Crime Against Humanity, pursuant to Articles 3 (g) and
6 (3) of the Statute;

Count V – Murder as a Violation of Article 3 common to the Geneva Con-
ventions of 1949 and Additional Protocol II of 1977, as incorporated pursuant
to Articles 4 (a), 6 (1) and 6(3) of the Statute; and

Count VI – Rape as a Violation of Article 3 common to the Geneva Conven-
tions of 1949 and Additional Protocol II of 1977, as incorporated pursuant to
Articles 4 (e) and 6 (3) of the Statute.
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DÉCIDE, en ce qui concerne les accusations nouvelles, qu’attendu que l’accusé a
déjà comparu devant une Chambre de première instance conformément aux disposi-
tions de l’article 62 du Règlement, une autre comparution se fera dès que possible
pour lui permettre de plaider coupable ou non coupable de ces accusations nouvelles,
en application de l’article 50 (B) du Règlement.

DÉCIDE en outre que, conformément à l’article 50 (C), un délai supplémentaire
de trente jours est accordé à l’accusé pour lui permettre de soulever les exceptions
prévues à l’Article 72 relativement aux nouveaux chefs qui lui sont imputés.

Arusha, le 18 mars 2005.

[Signé] : Arlette Ramaroson; William H. Sekule; Solomy Balungi Bossa

***

Acte d’accusation modifié
1er avril 2005 (ICTR-97-31-I)

(Original : Non spécifié)
I. Le Procureur du Tribunal pénal international pour le Rwanda, agissant en vertu

des pouvoirs que lui confère l’article 17 du Statut du Tribunal pénal international pour
le Rwanda (le «Statut»), accuse

Tharcisse RENZAHO

des crimes énumérés ci-après :
Premier chef d’accusation – Génocide, en application de l’article 2 (3) (a) et

de l’article 6, paragraphes 1 et 3, du Statut; ou à titre subsidiaire,
Deuxième chef d’accusation – Complicité dans le génocide, en application de

l’article 2 (3) (e) et de l’article 6, paragraphes 1 et 3, du Statut;
Troisième chef d’accusation – Assassinat constitutif de crime contre l’huma-

nité, en application de l’article 3 (a) et de l’article 6, paragraphes 1 et 3, du
Statut;

Quatrième chef d’accusation – Viol constitutif de crime contre l’humanité, en
application de l’article 3 (g) et de l’article 6, paragraphe 3, du Statut;

Cinquième chef d’accusation – Meurtre constitutif de violation de l’article 3
commun aux Conventions de Genève de 1949 et du Protocole Additionnel II de
1977, en application de l’article 4 (a) et de l’article 6, paragraphes 1 et 3, du
Statut

Sixième chef d’accusation – Viol constitutif de violation de l’article 3 commun
aux Conventions de Genève de 1949 et du Protocole Additionnel II de 1977, en
application des articles 4 (e) et 6 (3) du Statut
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II. The accused

1. Tharcisse Renzaho was born in 1944 in Gaseta Secteur, Kigarama Commune,
Kibungo Préfecture, Republic of Rwanda.

2. Tharcisse Renzaho was at all times referred to in this indictment :

(A) A senior public official who,
(i) was Préfet of Kigali-ville;
(ii) was Chairman of the Civil Defense Committee for Kigali-ville;

(iii) and consequently had de jure and de facto control over bourgmestres, con-
seillers de secteur, responsables de cellule, nyumbakumi (ten-house leaders),
administrative personnel, gendarmes, communal police, Interahamwe, militias,
and armed civilians in that he could order such persons to commit or to
refrain from committing unlawful acts and could discipline or punish them
for unlawful acts or omissions.

(B) A Colonel in the Forces Armées Rwandaises (“FAR”) and as such was a senior
military official who had de jure and de facto control over all armed forces who
were under his command in that he could order such persons to commit or to
refrain from committing unlawful acts and could discipline or punish them for
unlawful acts or omissions.

(C) A member of the crisis committee set up on the night of 6 April 1994 composed
of senior military officers, including Major-General Augustin Ndindiliyimana -
Chairman, Colonel Marcel Gatsinzi, Colonel Léonidas Rusatira, Colonel Balthazar
Ndengeyinka, Colonel Félicien Muberuka, Colonel Joseph Murasampongo and
Lt. Colonel Ephrem Rwabalinda and as such was a senior military official who
had de jure and de facto control over all armed forces who were under his com-
mand in that he could order such persons to commit or to refrain from commit-
ting unlawful acts and could discipline or punish them for unlawful acts or omis-
sions.

(D) A “combatant” pursuant to Articles 1 and 2 of Protocol II Additional to Geneva
Conventions of 12 August 1949.

(E) By virtue of his rank, office and links with prominent figures in the community,
and his role as de facto Minister of the Interior in Kigali Préfecture, any person
wishing to leave Kigali-ville needed an authorization signed by him and therefore
his authorization necessarily had influence in other préfectures.

III. Charges And Concise Statement of Facts

3. At all times referred to in this indictment there existed in Rwanda a minority
racial or ethnic group known as Tutsis, officially identified as such by the government
of Rwanda. The majority of the population of Rwanda was comprised of a racial or

2090719_Rwanda 2005.book  Page 2840  Wednesday, May 25, 2011  1:15 PM



ICTR-97-31 2841

II. L’accusé

1. Tharcisse Renzaho est né en 1944 dans le secteur de Gaseta, commune de Kiga-
rama, préfecture de Kibungo (République rwandaise).

2. Durant toute la période visée dans le présent acte d’accusation, Tharcisse Ren-
zaho était :
A) Haut fonctionnaire :

i) Exerçant les fonctions de préfet de Kigali-Ville;
ii) Exerçant les fonctions de Président du Comité de défense civile de Kigali-

Ville;
iii) Exerçant par conséquent un contrôle de droit comme de fait sur les bourg-

mestres, les conseillers de secteur, les responsables de cellule, les nyumbakumi
(chefs de chaque ensemble de dix maisons), le personnel administratif, les gen-
darmes, les agents de la police communale, les Interahamwe, les miliciens et
les civils armés, en ce qu’il pouvait ordonner à ces personnes de commettre
ou de s’abstenir de commettre des actes illégaux et les discipliner ou les punir
de leurs actes ou omissions contraires à la loi.

B) Colonel au sein des Forces armées rwandaises (ci-après les «FAR») et, à ce titre,
un haut responsable militaire exerçant un contrôle de droit comme de fait sur
toutes les forces armées placées sous son commandement, en ce qu’il pouvait
ordonner à ces personnes de commettre ou de s’abstenir de commettre des actes
illégaux et les discipliner ou les punir de leurs actes ou omissions contraires à la
loi.

C) Membre du comité de crise créé dans la nuit du 6 avril 1994, qui était composé
d’officiers militaires supérieurs, notamment du général-major Augustin Ndindiliyi-
mana (Président), du colonel Marcel Gatsinzi, du colonel Léonidas Rusatira, du
colonel Balthazar Ndengeyinka, du colonel Félicien Muberuka, du colonel Joseph
Mupasampongo et du lieutenant-colonel Ephrem Rwabalinda, et, à ce titre, un haut
responsable militaire exerçant un contrôle de droit comme de fait sur toutes les
forces armées placées sous son autorité, en ce qu’il pouvait ordonner à ces per-
sonnes de commettre ou de s’abstenir de commettre des actes illégaux et les dis-
cipliner ou les punir de leurs actes ou omissions contraires à la loi.

D) «Combattant» au sens des articles 1 et 2 du Protocole additionnel II aux Conven-
tionsde Genève du 12 août 1949.

E) En raison de son rang, de son poste et des relations qu’il entretenait avec d’émi-
nentes personnalités de la communauté, ainsi que du rôle de Ministre de l’intérieur
de fait qu’il jouait dans la préfecture de Kigali, toute personne désireuse de quitter
Kigali-Ville devait avoir une autorisation signée de lui et, de ce fait, son autori-
sation avait nécessairement une influence dans d’autres préfectures.

III. Accusations et relation concise des faits

3. Durant toute la période visée dans le présent acte d’accusation, il existait au
Rwanda un groupe racial ou ethnique minoritaire connu sous le nom de «groupe
tutsi» et officiellement identifié comme tel par les pouvoirs publics rwandais. La
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ethnic group known as the Hutus, also officially identified as such by the government
of Rwanda.

4. Between 6 April 1994 and 17 July 1994, throughout Rwanda, and in Kigali in
particular, Interahamwe militias, soldiers of the FAR and armed civilians targeted
and attacked the civilian population based on ethnic or racial identification as Tutsi,
or perceived sympathies to the Tutsi. During the attacks some Rwandan citizens
killed or caused serious bodily or mental harm to persons perceived to be Tutsi.
As a result of these attacks, large numbers of ethnically or racially identified Tutsi
were killed.

5. During the period of 7 April 1994 through 17 July 1994, there existed a non-
international armed conflict throughout Rwanda, particularly in Kigali-ville préfecture.
The belligerents in said non-international armed conflict were the FAR and the Rwan-
dan Patriotic Front (“RPF”). During the relevant period of 7 April 1994 through
4 July 1994, the FAR occupied portions of Kigali-ville, trained and armed the
Interahamwe; and were supported in the conflict by the Interahamwe, the gendarmerie
and préfectural communal police. During this period, the RPF occupied the eastern
stretches of Kacyiru and parts of Kicukiro communes.

COUNT 1 : GENOCIDE

The Prosecutor of the International Criminal Tribunal for Rwanda charges Tharcisse
Renzaho with Genocide, a crime stipulated in Article 2 (3) (b) of the Statute, in that
on or between the dates of 7 April 1994 and 17 July 1994 throughout Rwanda, par-
ticularly in Kigali-ville Préfecture, Tharcisse Renzaho was responsible for killing or
causing serious bodily or mental harm to members of the Tutsi racial or ethnic group,
including acts of sexual violence, with intent to destroy, in whole or in part, a racial
or ethnic group, as such, as outlined in paragraphs 6 through 48.

Alternatively,

COUNT II : COMPLICITY IN GENOCIDE

The Prosecutor of the International Criminal Tribunal for Rwanda charges Tharcisse
Renzaho with Complicity in Genocide, a crime stipulated in Article 2 (3) (e) of the
Statute, in that on or between the dates of 7 April 1994 and 17 July 1994 throughout
Rwanda, particularly in Kigali-ville Préfecture, Tharcisse Renzaho was responsible for
killing or causing serious bodily or mental harm to members of the Tutsi racial or
ethnic group, including acts of sexual violence, with intent to destroy, in whole or in
part, a racial or ethnic group, as such, or with knowledge that other people intended
to destroy, in whole or in part, the Tutsi racial or ethnic group, as such, and that his
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majorité de la population rwandaise était constituée d’un groupe racial ou ethnique
connu sous le nom de «groupe hutu», lui aussi officiellement identifié comme tel par
les pouvoirs publics rwandais.

4. Entre le 6 avril et le 17 juillet 1994, sur l’ensemble du territoire rwandais et à
Kigali en particulier, des miliciens Interahamwe, des militaires des FAR et des civils
armés ont pris pour cible et attaqué la population civile identifiée comme appartenant
au groupe ethnique ou racial tutsi ou considérée comme des personnes sympathisant
avec les Tutsis. Au cours des attaques, certains citoyens rwandais ont tué des per-
sonnes soupçonnées d’appartenir au groupe ethnique tutsi ou porté gravement atteinte
à leur intégrité physique ou mentale. Ces attaques ont entraîné la mort d’un grand
nombre de personnes identifiées comme membres du groupe ethnique ou racial tutsi.

5. Durant la période allant du 7 avril au 17 juillet 1994, un conflit armé ne pré-
sentant pas un caractère international se déroulait sur l’ensemble du territoire rwan-
dais, en particulier dans la préfecture de Kigali-Ville. Il opposait les FAR au Front
patriotique rwandais («FPR»). Au cours de la période allant du 7 avril au 4 juillet
1994 qui rentre dans l’intervalle susmentionné, les FAR ont occupé des parties de
Kigali-Ville, entraîné et armé les Interahamwe et mené la guerre avec l’appui des
Interahamwe, de la gendarmerie et de la police communale de la préfecture. A cette
époque, le FPR occupait les parties orientales de la commune de Kacyiru et certaines
localités de la commune de Kicukiro.

PREMIER CHEF D’ACCUSATION : GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho de génocide, crime prévu à l’article 2 (3) (a) du Statut, en ce que les 7 avril
et 17 juillet 1994 ou entre ces dates, sur l’ensemble du territoire rwandais, en parti-
culier dans la préfecture de Kigali-Ville, Tharcisse Renzaho a été responsable du
meurtre de membres du groupe racial ou ethnique tutsi ou d’atteintes graves à leur
intégrité physique ou mentale, y compris d’actes de violence sexuelle, commis dans
l’intention de détruire en tout ou en partie un groupe racial ou ethnique comme tel,
ainsi qu’il est exposé aux paragraphes 6 à 48.

À titre subsidiaire,

DEUXIÈME CHEF D’ACCUSATION :
COMPLICITÉ DANS LE GÉNOCIDE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho de complicité dans le génocide, crime prévu à l’article 2 (3) (e) du Statut, en
ce que les 7 avril et 17 juillet 1994 ou entre ces dates, sur l’ensemble du territoire
rwandais, en particulier dans la préfecture de Kigali-Ville, Tharcisse Renzaho a été
responsable du meurtre de membres du groupe racial ou ethnique tutsi ou d’atteintes
graves à leur intégrité physique ou mentale, y compris d’actes de violence sexuelle,
commis dans l’intention de détruire en tout ou en partie un groupe racial ou ethnique
comme tel ou en sachant que d’autres personnes avaient l’intention de détruire en tout
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assistance would contribute to the crime of genocide, as outlined in paragraphs 6
through 48.

Concise Statement of Facts for Counts I and II

Individual Criminal Responsibility

6. Pursuant to Section 6 (1) of the Statute, the accused, Tharcisse Renzaho, is indi-
vidually responsible for the crimes of genocide or complicity in genocide because he
planned, instigated, ordered, committed or otherwise aided and abetted in the plan-
ning, preparation or execution of these crimes. With respect to the commission of
those crimes, Tharcisse Renzaho ordered those over whom he had command respon-
sibility and control as a result of his position and authority described in paragraph 2
and he instigated and aided and abetted those over whom he did not have command
responsibility and control. In addition, the accused wilfully and knowingly participated
in a joint criminal enterprise whose object, purpose, and foreseeable outcome was the
commission of genocide against the Tutsi racial or ethnic group and persons identified
as Tutsi or presumed to support the Tutsi in Kigali Préfecture as well as throughout
Rwanda. To fulfil this criminal purpose, the accused acted with leaders and members
of the FAR, including Colonel Théoneste Bagosora and Colonel Ephrem Setako and
Major Nyirahakizimana; the Presidential Guard; the Interahamwe, including Odette
Nyirabagenzi, Angeline Mukandutiye and Ngerageza; the “Civil Defense Forces”;
communal police; civilian militias; local administrative officials; other soldiers and
militiamen; other known participants, such as Father Wenceslas Munyeshyaka and
Bishop Samuel Musabyimana; and other unknown participants, all such actions being
taken either directly or through subordinates, for at least the period of mid-1993
through 17 July 1994. The particulars that give rise to his individual criminal respon-
sibility are set forth in paragraphs 7 through 26.

Roadblocks

7. From and after 7 April 1994, Tharcisse Renzaho ordered and instigated soldiers,
gendarmes, militia, local citizens and demobilized soldiers to construct and man road-
blocks at Gitega and near the Ontracom facility in Kigali-ville. These roadblocks were
used to identify and to kill Tutsis.

8. On or about 7 April 1994, and regularly thereafter, in broadcasts over Radio
Rwanda, Tharcisse Renzaho ordered and instigated soldiers, gendarmes, militia, local
citizens and demobilized soldiers to construct and to man roadblocks to intercept,
identify and kill Tutsis, while allowing movement of commercial goods and the
majority Hutu population.

2090719_Rwanda 2005.book  Page 2844  Wednesday, May 25, 2011  1:15 PM



ICTR-97-31 2845

ou en partie le groupe racial ou ethnique tutsi comme tel et que son aide contribuerait
à la perpétration du crime de génocide, ainsi qu’il est exposé aux paragraphes 6 à 48.

Relation concise des faits relatifs aux premier
et deuxième chefs d’accusation

Responsabilité pénale individuelle

6. En application de l’article 6 (1) du Statut, l’accusé Tharcisse Renzaho est indi-
viduellement responsable du crime de génocide ou de celui de complicité dans le
génocide pour avoir planifié, incité à commettre, ordonné, commis ou de toute autre
manière aidé et encouragé à planifier, préparer ou exécuter ces crimes. S’agissant de
la commission desdits crimes, Tharcisse Renzaho a non seulement usé de ses fonc-
tions et de ses pouvoirs décrits au paragraphe 2 pour ordonner aux personnes placées
sous son commandement et son contrôle de les commettre, mais encore incité et aidé
et encouragé des personnes qui ne relevaient pas de son commandement et de son
contrôle à le faire. En outre, l’accusé a participé volontairement et en toute connais-
sance de cause à une entreprise criminelle commune dont l’objet, le but et le résultat
prévisible étaient de commettre le génocide du groupe racial ou ethnique tutsi et des
personnes identifiées comme appartenant à ce groupe ou présumées soutenir les Tutsis
tant dans la préfecture Kigali que sur le reste du territoire rwandais. Pour atteindre
ce but criminel, l’accusé a agi de concert avec des dirigeants et des membres des
FAR, dont le colonel Théoneste Bagosora, le colonel Ephrem Setako et le major Nyi-
rahakizimana, les membres de la Garde présidentielle, les Interahamwe, notamment
Odette Nyirabagenzi, Angeline Mukandutiye et Ngerageza, les «Forces de défense
civile», la police communale, des milices civiles, les autorités administratives locales,
d’autres militaires et miliciens, d’autres personnes connues, comme le père Wenceslas
Munyeshyaka et l’évêque Samuel Musabyimana, et des personnes inconnues, tous les
actes considérés étant accomplis directement ou par l’intermédiaire de subordonnés,
pendant au moins la période allant du milieu de l’année 1993 au 17 juillet 1994. Les
faits détaillés par lesquels il a engagé sa responsabilité pénale individuelle sont expo-
sés aux paragraphes 7 à 26.

Barrages routiers

7. A partir du 7 avril 1994, Tharcisse Renzaho a ordonné aux militaires, aux gen-
darmes, aux miliciens, aux populations locales et aux soldats démobilisés de mettre
en place et de tenir des barrages routiers à Gitega et près des installations de l’Ontra-
com à Kigali-Ville et les a incités à agir de la sorte. Ces barrages routiers ont servi
à identifier et tuer les Tutsis.

8. Le 7 avril 1994 ou vers cette date, sur les ondes de Radio Rwanda et de façon
régulière par la suite, Tharcisse Renzaho a ordonné aux militaires, aux gendarmes, aux
miliciens, à la population locale et aux soldats démobilisés de mettre en place et de
tenir des barrages routiers, et les a incités à agir de la sorte, pour intercepter, identifier
et tuer les Tutsis tout en laissant passer les marchandises et les membres de la popu-
lation majoritaire hutue.
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9. On or about 10 April 1994, at a meeting at the Préfecture office of Kigali-ville,
Tharcisse Renzaho ordered conseillers and responsables de cellule to set up road-
blocks. These roadblocks were used to identify and to kill Tutsis.

10. On a date in May 1994 Tharcisse Renzaho convened a meeting at which he
instigated and ordered nyumbakumi, responsables de cellule, conseillers and
bourgmestres to remain vigilant at roadblocks and to make sure that Inynezi do not
succeed in hiding among the population. At this meeting Renzaho also committed the
act of distributing weapons to Interahamwe militiamen.

The Killing Campaign in Kigali-ville

11. At diverse unknown dates beginning in mid-1993 and continuing through the
first three months of 1994, Tharcisse Renzaho met regularly in his home with Inte-
rahamwe and Impuzamugambi groups, and he aided and abetted in the military
training of and distribution of ammunition to members of the Interahamwe and
Impuzamugambi.

12. Between 6 April and 17 July 1994, Tharcisse Renzaho provided and facilitated
the provision of bonds, permits, laissez-passers, and food to enable the movement and
equipping of the Interahamwe, militia, soldiers and gendarmes who were participating
in the killing of Tutsis, and by doing so aided and abetted this killing.

13. On 8 April 1994, Tharcisse Renzaho communicated with Colonel Bagosora by
radio confirming that he had committed, ordered, instigated or aided and abetted the
killing of the manager of Banque Rwandaise de Développement .

14. On or about 8 April 1994, near Hotel Baobab, Tharcisse Renzaho acted as the
senior official during an operation that involved the use of a military tank. Renzaho
ordered, instigated or aided and abetted those who operated the tank to use its guns
to shoot at Tutsi houses, resulting in the deaths of at least forty Tutsis.

15. On or about 9 April 1994, Tharcisse Renzaho distributed two UZI guns to an
associate whose name was Ngerageza and who was the Interahamwe leader at a road-
block in Gitega secteur, for the purpose of killing Tutsis, and by doing so aided and
abetted the killing.

16. On or about 9 April 1994, Tharcisse Renzaho, while dressed in the military
uniform of a senior military official, accompanied armed Interahamwe at Kajari in
Kanombe. The Interahamwe entered houses of Tutsis and killed the Tutsis who resided
there. By escorting these Interahamwe Renzaho aided and abetted the killing of the
Tutsis.

17. On or about 16 April 1994 at a meeting at the Kigali-ville préfectoral head-
quarters, Tharcisse Renzaho ordered or instigated conseillers to obtain firearms from
the Ministry of Defence to be distributed at the secteur level. These weapons were
used to kill Tutsis, and by causing the distribution of firearms Renzaho aided and
abetted the killing.
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9. Le 10 avril 1994 ou vers cette date, à une réunion tenue au bureau préfectoral
de Kigali-Ville, Tharcisse Renzaho a donné aux conseillers et aux responsables de cel-
lule l’ordre de mettre en place des barrages routiers qui ont servi à identifier et à
tuer les Tutsis.

10. En mai 1994, Tharcisse Renzaho a convoqué une réunion au cours de laquelle
il a incité les nyumbakumi, les responsables de cellule, les conseillers et les bourg-
mestres à rester vigilants aux barrages routiers et à veiller à ce que les Inyenzi ne
réussissent pas à se cacher dans la population et leur a ordonné d’agir de la sorte.
À cette réunion, il a également distribué des armes à des miliciens Interahamwe.

Campagne de massacre menée dans la préfecture de Kigali-Ville

11. À différentes dates indéterminées au cours de la période allant du milieu de
l’année 1993 à la fin du premier trimestre de 1994, Tharcisse Renzaho s’est réguliè-
rement réuni chez lui avec des groupes d’Interahamwe et d’Impuzamugambi. En
outre, il a participé par aide et encouragement à la formation militaire de membres
des mouvements Interahamwe et Impuzamugambi et à la distribution de munitions aux
intéressés.

12. Entre le 6 avril et le 17 juillet 1994, Tharcisse Renzaho a assuré et facilité la
délivrance de bons, de permis et de laissez-passer, ainsi que la fourniture de vivres,
pour permettre aux Interahamwe, aux miliciens, aux soldats et aux gendarmes qui par-
ticipaient aux massacres des Tutsis de se déplacer et de s’équiper, se rendant ainsi
complice de ces massacres par aide et encouragement.

13. Le 8 avril 1994, Tharcisse Renzaho a confirmé par radiotéléphone au colonel
Bagosora qu’il avait commis, ordonné, incité à commettre ou aidé et encouragé à
commettre le meurtre du directeur de la Banque rwandaise de développement.

14. Le 8 avril 1994 ou vers cette date, près de l’hôtel Baobab, Tharcisse Renzaho
a agi en haut responsable lors d’une opération réalisée à l’aide d’un char militaire,
en ce qu’il a ordonné aux personnes conduisant le char de se servir des pièces d’artil-
lerie dont ce char était équipé pour tirer sur les maisons de Tutsis, les a incités à le
faire ou les a aidés et encouragés à agir de la sorte, entraînant de ce fait la mort
d’au moins 40 Tutsis.

15. Le 9 avril 1994 ou vers cette date, Tharcisse Renzaho a remis à un acolyte du
nom de Ngerageza, chef des Interahamwe postés à un barrage routier dans le secteur
de Gitega, deux armes à feu de marque UZI pour tuer les Tutsis, participant ainsi
par aide et encouragement au massacre de ceux-ci.

16. Le 9 avril 1994 ou vers cette date, Tharcisse Renzaho, vêtu de l’uniforme d’un
haut responsable militaire, a tenu compagnie à des Interahamwe armés à Kajari dans
la commune de Kanombe. Ces Interahamwe sont entrés chez les Tutsis et les ont tués.
Pour avoir escorté les Interahamwe en question, Renzaho les a aidés et encouragés
à tuer les Tutsis.

17. Le 16 avril 1994 ou vers cette date, lors d’une réunion tenue au bureau pré-
fectoral de Kigali-Ville, Tharcisse Renzaho a ordonné aux conseillers de se procurer
des armes à feu au Ministère de la défense pour les distribuer dans les secteurs ou
les a incités à agir de la sorte. Ces armes ont servi à tuer des Tutsis. Pour avoir pro-
voqué la distribution d’armes à feu, Renzaho a aidé et encouragé les meurtriers à tuer
ces Tutsis.
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18. On or about 30 April 1994, Tharcisse Renzaho dismissed, among other people,
secteur conseillers Jean-Baptiste Rudasingwa and Celestin Sezibera, because he
believed they were opposed to the killing of Tutsis. By replacing the aforementioned
persons with conseillers who supported the killing of Tutsis Renzaho aided and abet-
ted this killing.

19. On an unknown date within the period between on or about 7 and 30 May
1994, while at a meeting at Bishop Samuel Musabyimana’s residence, Tharcisse
Renzaho agreed to supply guns to Musabyimana. Renzaho thereafter during the same
period tendered several Kalachnikov rifles, which were delivered by Major
Nyirahakizimana. Said rifles were distributed among the militias and were used to kill
Tutsis, and by providing these rifles Renzaho aided and abetted the killing.

20. In the month of June 1994 Tharcisse Renzaho, together with Colonel Ephrem
Setako and Colonel Bagosora, attended an impromptu meeting at Hotel Kiyovu in
Kigali where they planned the continued killings of members of the Tutsi popula-
tion.

Specific Sites

21. Between 7 April and 17 July 1994 thousands of Tutsis took refuge in Centre
d’Education de Langues Africaines (“CELA”), St. Paul’s Pastoral Centre (“St. Paul’s”)
and St. Famille Parish Church (“St. Famille”). Father Wenceslas Munyeshyaka was
in charge of St. Famille; Odette Nyirabagenzi was the conseiller de secteur directly
under the command and authority of Tharcisse Renzaho; and Angeline Mukandutiye
was the school inspector as well as a leader of the Interahamwe and in de facto con-
trol of Bwahirimba secteur. Mukandutiye was directly under the command of and
accountable to Renzaho.

22. On or about 20 April 1994, while in the company of Father Munyeshyaka,
Tharcisse Renzaho ordered and instigated soldiers and Interahamwe to remove forci-
bly approximately forty persons, mostly Tutsi, from CELA. Many of these persons
were subsequently killed, and Renzaho aided and abetted their killing.

23. On or about 22 April 1994 at St. Famille, Father Munyeshyaka handed over -
ten Tutsi men to Tharcisse Renzaho and the men were never seen again. They were
killed and Renzaho aided and abetted their killing.

24. On or about 22 April 1994, while in the company of Odette Nyirabagenzi and
Angeline Mukandutiye, Tharcisse Renzaho ordered and instigated the removal and
murder of sixty Tutsi men at CELA. During other dates unknown, he ordered and
instigated the murder of many other Tutsis at CELA.

25. On or about 14 June 1994, while in the company of Odette Nyirabagenzi and
Angeline Mukandutiye, Tharcisse Renzaho ordered and instigated Interahamwe to
remove sixty Tutsi boys from St. Paul’s, and to kill these Tutsi boys.

26. On or about 17 June 1994, while in the company of Odette Nyirabagenzi and
Angeline Mukandutiye, Tharcisse Renzaho ordered and instigated soldiers, militia and
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18. Le 30 avril 1994 ou vers cette date, Tharcisse Renzaho a démis de leurs fonc-
tions plusieurs personnes, dont les conseillers de secteur Jean-Baptiste Rudasingwa et
Célestin Sezibera, parce qu’il les croyait hostiles au massacre des Tutsis. Pour avoir
remplacé ces personnes par des conseillers favorables au massacre des Tutsis, Ren-
zaho a aidé et encouragé les auteurs à commettre ce massacre.

19. A une date indéterminée, entre le 7 et le 30 mai 1994 ou vers cette période,
Tharcisse Renzaho, qui participait à une réunion à la résidence de l’évêque Samuel
Musabyimana, a accepté de fournir des armes à feu à celui-ci. Par la suite, Renzaho
a fourni au cours de la même période plusieurs kalachnikovs qui ont été livrées par
le major Nyirahakizimana. Distribués aux miliciens, ces fusils ont servi à tuer des Tut-
sis. Pour les avoir fournis, Renzaho a aidé et encouragé les auteurs à tuer lesdits Tutsis.

20. En juin 1994, Tharcisse Renzaho, en compagnie des colonels Ephrem Setako
et Bagosora, a pris part à une réunion impromptue à l’hôtel Kiyovu à Kigali. Au
cours de cette réunion, ils ont planifié la poursuite du massacre des membres de la
population tutsie.

Lieux précis

21. Entre le 7 avril et le 17 juillet 1994, des milliers de Tutsis se sont réfugiés au
Centre d’éducation de langues africaines («CELA»), au Centre pastoral Saint Paul
(«Centre Saint Paul») et à l’église de la paroisse Sainte Famille. Le père Wenceslas
Munyeshyaka était responsable de la paroisse Sainte Famille, Odette Nyirabagenzi
était conseiller de secteur et relevait directement du commandement et de l’autorité
de Tharcisse Renzaho, tandis qu’Angeline Mukandutiye, qui était non seulement ins-
pecteur d’enseignement, mais aussi un des chefs des Interahamwe, exerçait de fait un
contrôle sur le secteur de Bwahirimba. Mukandutiye relevait directement du comman-
dement de Renzaho et lui rendait compte.

22. Le 20 avril 1994 ou vers cette date, alors qu’il était en compagnie du père
Munyeshyaka, Tharcisse Renzaho a donné à des militaires et à des Interahamwe
l’ordre d’extraire de force du CELA une quarantaine de personnes, pour la plupart
des Tutsis, et les a incités à agir de la sorte. Beaucoup d’entre elles ont été tuées
par la suite, et Renzaho a aidé et encouragé les meurtriers à les tuer.

23. Le 22 avril 1994 ou vers cette date, à la paroisse Sainte Famille, le père
Munyeshyaka a livré à Tharcisse Renzaho dix hommes tutsis qui n’ont jamais été
revus. Ils ont été tués et Renzaho a aidé et encouragé les meurtriers à les tuer.

24. Le 22 avril 1994 ou vers cette date, alors qu’il était en compagnie d’Odette
Nyirabagenzi et d’Angeline Mukandutiye, Tharcisse Renzaho a ordonné et incité à
commettre l’enlèvement et le meurtre de 60 hommes tutsis au CELA. À d’autres dates
indéterminées, il a ordonné et incité à commettre le meurtre de nombreux autres Tut-
sis au CELA.

25. Le 14 juin 1994 ou vers cette date, alors qu’il était en compagnie d’Odette Nyi-
rabagenzi et d’Angeline Mukandutiye, Tharcisse Renzaho a ordonné à des Interaham-
we d’extraire du Centre Saint Paul 60 garçons tutsis pour les tuer et les a incités à
agir de la sorte.

26. Le 17 juin 1994 ou vers cette date, alors qu’il était en compagnie d’Odette Nyi-
rabagenzi et d’Angeline Mukandutiye, Tharcisse Renzaho a ordonné à des militaires,
à des miliciens et à des agents de la police communale d’attaquer des Tutsis réfugiés
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communal police to attack Tutsis who had sought refuge St Famille and many Tutsis
were killed.

Command Criminal Responsibility

27. Pursuant to Section 6 (3) of the Statute, the accused, Tharcisse Renzaho, is
responsible for the crimes of genocide or complicity in genocide because specific
criminal acts were committed by subordinates of the accused and the accused knew
or had reason to know that such subordinates were about to commit such acts before
they were committed or that such subordinates had committed such acts and the
accused failed to take the necessary and reasonable measures to prevent such acts or
to punish the perpetrators thereof. These subordinates included the leaders and mem-
bers of the FAR, including Major Nyirahakizimana; the Presidential Guard; the Inte-
rahamwe, including Odette Nyirabagenzi, Angeline Mukandutiye and Ngerageza; the
“Civil Defense Forces”; communal police; civilian militias ; local administrative
officials; other soldiers and militiamen; other known participants, such as Father
Wenceslas Munyeshyaka and Bishop Samuel Musabyimana; and other unknown par-
ticipants. In addition, these subordinates of the accused participated and contributed
significantly in a joint criminal enterprise, whose object, purpose, or foreseeable out-
come was the commission of genocide against the Tutsi racial or ethnic group and
persons identified as Tutsi or presumed to support the Tutsi in Kigali Préfecture as
well as throughout Rwanda, for at least the period from mid-1993 through 17 July
1994. The accused knew or had reason to know of the participation of his subordi-
nates and the object, purpose, or foreseeable outcome of the joint criminal enterprise
and the accused failed to take the necessary and reasonable measures to prevent his
subordinates from participating in the joint criminal enterprise or to punish his
subordinates for their participation in the joint criminal enterprise. The particulars of
the participation of the accused and his subordinates in this joint criminal enterprise
are set forth in paragraphs 28 through 48.

Roadblocks

28. From and after 7 April 1994, roadblocks at Gitega and near the Ontracom facility
in Kigali-ville were constructed and manned by soldiers, gendarmes, militia and
demobilized soldiers under the command and control of Tharcisse Renzaho. These
roadblocks were used to identify and to kill Tutsis.

29. On or about 10 April 1994, at a meeting at the Préfecture office of Kigali-
ville, conseillers and responsables de cellule who were under the command and con-
trol of Tharcisse Renzaho set up roadblocks. These roadblocks were used to identify
and to kill Tutsis.

30. At a meeting that took place on a date in May 1994 nyumbakumi, responsables
de cellule, conseillers and bourgmestres who were under the command and control
of Tharcisse Renzaho were ordered by Renzaho to remain vigilant at roadblocks and
to make sure that Inyenzi did not succeed in hiding among the population. At this
meeting Interahamwe militiamen under the command and control of Renzaho received
weapons distributed by him.
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à l’église de la paroisse Sainte Famille et les a incités à agir de la sorte. Les intéressés
ont tué de nombreux Tutsis.

Responsabilité pénale du supérieur hiérarchique

27. En application de l’article 6 (3) du Statut, l’accusé Tharcisse Renzaho est res-
ponsable du crime de génocide ou de celui de complicité dans le génocide en ce que
ses subordonnés ont commis des actes criminels précis et il n’a pas pris les mesures
nécessaires et raisonnables pour prévenir ceux-ci ou pour en punir les auteurs, alors
qu’il savait ou avait des raisons de savoir que les subordonnés en questions étaient
sur le point de commettre ou avaient commis ces actes. Au nombre de ces subordon-
nés figuraient des responsables et des membres des FAR, notamment le major Nyi-
rahakizimana, les éléments de la Garde présidentielle, des Interahamwe, dont Odette
Nyirabagenzi, Angeline Mukandutiye et Ngerageza, les «Forces de défense civile»,
les agents de la police communale, des miliciens civils, les autorités administratives
locales, d’autres militaires et miliciens, d’autres personnes connues, comme le père
Wenceslas Munyeshyaka et l’évêque Samuel Musabyimana, ainsi que des personnes
inconnues. En outre, ces subordonnés de l’accusé ont participé et contribué sensible-
ment à une entreprise criminelle commune dont l’objet, le but ou le résultat prévisible
était de commettre le génocide du groupe racial ou ethnique tutsi et des personnes
identifiées comme appartenant à ce groupe ou présumées soutenir les Tutsis tant dans
la préfecture de Kigali que sur le reste du territoire rwandais, pendant au moins la
période allant du milieu de l’année 1993 au 17 juillet 1994. L’accusé était au courant
ou avait des raisons d’être au courant de la participation de ses subordonnés à l’entre-
prise criminelle commune et de l’objet, du but ou du résultat prévisible de cette entre-
prise et il n’a pas pris les mesures nécessaires et raisonnables pour les empêcher d’y
participer ou pour les punir de leur participation. Les détails de la participation de
l’accusé et de ses subordonnés à l’entreprise criminelle commune sont exposés aux
paragraphes 28 à 48.

Barrages routiers

28. À partir du 7 avril 1994, des militaires, des gendarmes, des miliciens et des
soldats démobilisés relevant du commandement et du contrôle de Tharcisse Renzaho
ont monté et tenu des barrages routiers à Gitega et près des installations de l’ontracom
à Kigali-Ville. Ces barrages routiers ont servi à identifier et tuer les Tutsis.

29. Le 10 avril 1994 ou vers cette date, à une réunion tenue au bureau préfectoral
de Kigali-Ville, des conseillers et des responsables de cellule relevant du commande-
ment et du contrôle de Tharcisse Renzaho ont monté des barrages routiers. Ces bar-
rages routiers ont servi à identifier et tuer les Tutsis.

30. Au cours d’une réunion tenue en mai 1994, Tharcisse Renzaho a ordonné aux
nyumbakumi, aux responsables de cellule, aux conseillers et aux bourgmestres relevant
de son commandement et de son contrôle de rester vigilants aux barrages routiers et
de veiller à ce que les Inyenzi ne réussissent pas à se cacher dans la population. À
cette réunion, des miliciens Interahamwe relevant du commandement et du contrôle
de Renzaho ont reçu des armes distribuées par celui-ci.
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The Killing Campaign in Kigali-ville

31. At diverse unknown dates beginning in mid-1993 and continuing through the
first three months of 1994, Interahamwe and Impuzamugambi groups met regularly
at the home of Tharcisse Renzaho. Renzaho assisted in the military training of and
distribution of ammunition to his subordinates in the Interahamwe and to the Impu-
zamugambi, and had effective control over them in the sense of having the power to
prevent or punish their acts.

32. Between 6 April and 17 July 1994, Tharcisse Renzaho provided and facilitated
the provision of bonds, permits, laissez-passez, and food to enable the movement and
equipping of the Interahamwe, militia, soldiers and gendarmes who were participating
in the killing of Tutsis, and had effective control over them in the sense of having
the power to prevent or punish their acts.

33. On 8 April 1994, Tharcisse Renzaho communicated with Colonel Bagosora by
radio confirming that those under his command and control had committed, ordered,
instigated or aided and abetted the killing of the manager of Banque Rwandaise de
Développement.

34. On or about 8 April 1994, near Hotel Baobab, Tharcisse Renzaho was the
senior official during an operation that involved the use of a military tank. While in
Renzaho’s presence and without his objection, the tank was used by Renzaho’s
subordinates to shoot at Tutsi houses, resulting in the deaths of at least forty Tutsis.

35. On or about 9 April 1994, Tharcisse Renzaho, while dressed in the military
uniform of a senior military official, accompanied armed Interahamwe at Kajari in
Kanombe. Renzaho’s subordinates in the Interahamwe entered houses of Tutsis and
killed the Tutsis who resided there in Renzaho’s presence without his objection.

36. On or about 16 April 1994 at a meeting at the Kigali-ville préfectoral head-
quarters, conseillers under the command and control of Tharcisse Renzaho obtained
firearms from the Ministry of Defense to be distributed at the secteur level. These
weapons were used to kill Tutsis.

37. On multiple unknown dates between April and July 1994, Tharcisse Renzaho
refused or failed to punish Interahamwe members directly under his control, com-
mand and supervision whom he knew from personal experience to have participated
in the killing of Tutsis and moderate Hutus in Kigali ; while at the same time acting
to prevent or punish those committing attacks that were not part of the killing cam-
paign.

38. On or about 30 April 1994, Tharcisse Renzaho dismissed, among other people,
secteur conseillers Jean-Baptiste Rudasingwa and Celestin Sezibera, because he
believed they were opposed to the killing of Tutsis. Renzaho replaced the aforemen-
tioned persons with conseillers who supported the killing of Tutsis, thus showing his
command and control over local administrative officials in Kigali-ville.
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Campagne de massacre menée dans la préfecture de Kigali-Ville

31. À différentes dates indéterminées au cours de la période allant du milieu de
l’année 1993 à la fin du premier trimestre de 1994, des groupes d’Interahamwe et
d’Impuzamugambi se sont réunis régulièrement chez Tharcisse Renzaho. Renzaho a
concouru à la formation militaire de ses subordonnés membres du mouvement Inte-
rahamwe et des Impuzamugambi, ainsi qu’à la distribution de munitions aux intéressés
et il exerçait un contrôle effectif sur eux en ce sens qu’il avait le pouvoir d’empêcher
ou de sanctionner leurs actes.

32. Entre le 6 avril et le 17 juillet 1994, Tharcisse Renzaho a assuré et facilité la
délivrance de bons, de permis et de laissez-passer, ainsi que la fourniture de vivres,
pour permettre aux Interahamwe, aux miliciens, aux soldats et aux gendarmes qui par-
ticipaient aux massacres des Tutsis de se déplacer et de s’équiper, et il exerçait un
contrôle effectif sur eux en ce sens qu’il avait le pouvoir d’empêcher ou de sanction-
ner leurs actes.

33. Le 8 avril 1994, Tharcisse Renzaho a confirmé par radiotéléphone au colonel
Bagosora que des personnes relevant de son commandement et de son contrôle
avaient commis, ordonné, incité à commettre ou aidé et encouragé à commettre le
meurtre du directeur de la Banque rwandaise de développement.

34. Le 8 avril 1994 ou vers cette date, près de l’hôtel Baobab, Tharcisse Renzaho
était le haut responsable présent lors d’une opération réalisée à l’aide d’un char mili-
taire. En présence de Renzaho et sans aucune objection de sa part, ses subordonnés
ont utilisé ce char pour tirer sur les maisons de Tutsis, entraînant la mort d’au moins
40 Tutsis.

35. Le 9 avril 1994 ou vers cette date, Tharcisse Renzaho, vêtu de l’uniforme d’un
haut responsable militaire, a tenu compagnie à des Interahamwe armés à Kajari dans
la commune de Kanombe. Ses subordonnés membres du mouvement Interahamwe
sont entrés chez les Tutsis et les ont tués en sa présence et sans aucune objection de
sa part.

36. Le 16 avril 1994 ou vers cette date, lors d’une réunion tenue au bureau pré-
fectoral de Kigali-Ville, des conseillers relevant du commandement et du contrôle de
Tharcisse Renzaho ont obtenu du Ministère de la défense des armes à feu à distribuer
dans les secteurs. Ces armes ont servi à tuer des Tutsis.

37. À plusieurs dates indéterminées entre avril et juillet 1994, Tharcisse Renzaho
a refusé ou s’est abstenu de punir des Interahamwe placés directement sous son
contrôle, son commandement et sa supervision dont il savait, pour l’avoir constaté en
personne, qu’ils avaient participé au massacre de Tutsis et de Hutus modérés à Kigali,
tout en prenant des mesures pour prévenir ou punir les attaques qui ne s’inscrivaient
pas dans le cadre de la campagne de massacre.

38. Le 30 avril 1994 ou vers cette date, Tharcisse Renzaho a démis de leurs fonctions
plusieurs personnes, dont les conseillers de secteur Jean-Baptiste Rudasingwa et Célestin
Sezibera, parce qu’il les croyait hostiles au massacre des Tutsis. Il a remplacé ces per-
sonnes par des conseillers favorables au massacre des Tutsis, prouvant ainsi qu’il exer-
çait une autorité et un contrôle sur les autorités administratives locales de Kigali-Ville.
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Specific Sites

39. Between 7 April and 17 July 1994 thousands of Tutsis took refuge in CELA,
St. Paul’s and St. Famille. Father Wenceslas Munyeshyaka was in charge of St.
Famille; Odette Nyirabagenzi was the conseiller de secteur directly under the com-
mand and authority of Tharcisse Renzaho; and Angeline Mukandutiye was the school
inspector as well as a leader of the Interahamwe and in de facto control of Bwahirimba
secteur. Mukandutiye was directly under the command of and accountable to
Renzaho.

40. Between 7 April and 17 July 1994, Tharcisse Renzaho’s subordinates, including
but not limited to Father Munyeshyaka, Odette Nyirabagenzi and Angeline
Mukandutiye, and other Interahamwe leaders, planned, prepared, ordered and
instigated attacks on members of the racial or ethnic Tutsi group in Kigali. These
attacks took place at St. Famille, St. Paul’s, Kadaffi Mosque and CELA, among
other places in the Nyarugenge secteur and were carried out with intent to kill or
cause mental and bodily harm to members of the racial or ethnic Tutsi group in
whole or in part.

41. On or about 20 April 1994, while in the Company of Father Munyeshyaka, sol-
dier and Interahamwe, who were Tharcisse Renzaho’s subordinates, removed forcibly
approximately forty persons, mostly Tutsi, from CELA. Many of these persons were
subsequently killed.

42. On or about 22 April 1994 at St. Famille, Tharcisse Renzaho’s subordinate,
Father Munyeshyaka, handed over ten Tutsi men to be killed by others of Renzaho’s
subordinates and the men were never seen again.

43. On or about 22 April 1994, Tharcisse Renzaho’s subordinates, Odette Nyira-
bagenzi and Angeline Mukandutiye, removed and caused the murder of sixty Tutsi
men at CELA. During other dates unknown in April, May and June 1994 they
removed and caused the murder of many other Tutsis at CELA.

44. On or about 14 June 1994, Tharcisse Renzaho’s subordinates, Odette Nyira-
bagenzi and Angeline Mukandutiye, removed and caused the murder of sixty Tutsi
boys at St. Paul’s.

45. On or about 17 June 1994, Tharcisse Renzaho’s subordinates, including but
limited to Odette Nyirabagenzi and Angeline Mukandutiye, soldiers, militia and
communal police attacked and killed Tutsis who had sought refuge St. Famille.

Sexual Violence

46. Tutsi women were raped by Interahamwe militia, soldiers and other individuals
under the command and authority of Tharcisse Renzaho on April 16 and diverse
unknown dates during the months of April, May and June 1994. Conseillers under
the direct command and authority of Tharcisse Renzaho reported on a regular basis
about the rape of Tutsi women by Interahamwe militia, soldiers and other individuals
under the command and authority of Renzaho. Tharcisse Renzaho failed or refused
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Lieux précis

39. Entre le 7 avril et le 17 juillet 1994, des milliers de Tutsis se sont réfugiés au
CELA, au Centre Saint Paul et à l’église de la paroisse Sainte Famille. Le père Wen-
ceslas Munyeshyaka était responsable de la paroisse Sainte Famille, Odette Nyiraba-
genzi était conseiller de secteur et relevait directement du commandement et de
l’autorité de Tharcisse Renzaho, tandis qu’Angeline Mukandutiye, qui était non seu-
lement inspecteur d’enseignement, mais aussi un des chefs des Interahamwe, exerçait
de fait un contrôle sur le secteur de Bwahirimba. Mukandutiye relevait directement
du commandement de Renzaho et lui rendait compte.

40. Entre le 7 avril et le 17 juillet 1994, des subordonnés de Tharcisse Renzaho,
dont le père Munyeshyaka, Odette Nyirabagenzi et Angeline Mukandutiye, pour ne
citer que ceux-là, et d’autres responsables du mouvement Interahamwe ont planifié,
préparé, ordonné et incité à commettre des attaques contre des membres du groupe
racial ou ethnique tutsi à Kigali. Ces attaques ont été perpétrées à la paroisse Sainte
Famille, au centre Saint Paul, à la mosquée Kadaffi et au CELA, entre autres lieux,
dans le secteur de Nyarugenge, dans l’intention de tuer les membres de l’ensemble
ou d’une partie du groupe racial ou ethnique tutsi ou de porter atteinte à leur intégrité
physique ou mentale.

41. Le 20 avril 1994 ou vers cette date, alors que Tharcisse Renzaho se trouvait
en compagnie du père Munyeshyaka, des militaires et des Interahamwe, qui étaient
ses subordonnés, ont extrait de force du CELA une quarantaine de personnes, pour
la plupart des Tutsis. Beaucoup d’entre elles ont été tuées par la suite.

42. Le 22 avril 1994 ou vers cette date, à la paroisse Sainte Famille, l’un des
subordonnés de Tharcisse Renzaho, en l’occurrence le père Munyeshyaka, a livré dix
hommes tutsis pour qu’ils soient tués par d’autres subordonnés de l’intéressé et ces
hommes n’ont jamais été revus.

43. Le 22 avril 1994 ou vers cette date, les subordonnés de Tharcisse Renzaho, en
l’occurrence Odette Nyirabagenzi et Angeline Mukandutiye, ont enlevé et fait tuer
60 hommes tutsis au CELA. À d’autres dates indéterminées en avril, mai et juin 1994,
ils ont enlevé et fait tuer de nombreux autres Tutsis au CELA.

44. Le 14 juin 1994 ou vers cette date, les subordonnés de Tharcisse Renzaho, en
l’occurrence Odette Nyirabagenzi et Angeline Mukandutiye, ont enlevé et fait tuer
60 garçons tutsis au Centre Saint Paul.

45. Le 17 juin 1994 ou vers cette date, des subordonnés de Tharcisse Renzaho,
notamment Odette Nyirabagenzi et Angeline Mukandutiye, pour ne citer que ceux-là,
des militaires, des miliciens et des agents de la police communale ont attaqué et tué
des Tutsis qui s’étaient réfugiés à l’église de la paroisse Sainte Famille.

Violence sexuelle

46. Des femmes tutsies ont été violées par des miliciens Interahamwe, des mili-
taires et d’autres personnes relevant du commandement et de l’autorité de Tharcisse
Renzaho le 16 avril et à différentes dates indéterminées en avril, mai et juin 1994.
Des conseillers placés directement sous le commandement et l’autorité de Tharcisse
Renzaho faisaient régulièrement état de viols commis sur des femmes tutsies par des
miliciens Interahamwe, des militaires et d’autres personnes relevant aussi de son com-
mandement et de son autorité. Tharcisse Renzaho n’est abstenu ou a refusé de prendre
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to take the necessary or reasonable measures to prevent such rapes or to punish the
perpetrators thereof.

47. Father Munyeshyaka and other Interahamwe under the command and control
of Tharcisse Renzaho compelled Tutsi women to provide them with sexual pleasures
in exchange for the woman’s safety at St. Famille during the period in which Tutsis
sought refuge at St. Famille in the months of Apnl, May and June 1994. Tharcisse
Renzaho knew or had reason to know that these acts were being perpetrated against
Tutsi women and he failed or refused to punish the perpetrators of these forced sexual
acts at St. Famille.

48. Interahamwe, soldiers, and armed civilians under the command and control of
Tharcisse Renzaho maintained Tutsi women at houses in central Kigali, where they
compelled the women provide them with sexual pleasures in exchange for the
women’s safety on diverse unknown dates during the months of April, May and June
1994. Tharcisse Renzaho knew or had reason to know that these acts were being
perpetrated against Tutsi women and he failed or refused to punish the perpetrators
of these forced sexual acts.

COUNT III : MURDER AS A CRIME AGAINST HUMANITY

The Prosecutor of the International Criminal Tribunal for Rwanda charges Tharcisse
Renzaho with Murder as a crime against humanity, a crime stipulated in Article 3
(a) of the Statute, in that on and between 6 April and 17 July 1994 throughout Rwan-
da, particularly in Kigali-ville Préfecture, Tharcisse Renzaho, with intent to kill mem-
bers of the Tutsi racial or ethnic group or persons identified as Tutsi or presumed to
support the Tutsi, was responsible for the killing of such persons as part of a
_widespread or systematic attack against that civilian population on racial, ethnic and
political grounds, as set forth in paragraphs 49 through 58.

Concise Statement of Facts for Count III

Individual Criminal Responsibility

49. Pursuant to Section 6 (1) of the Statute, the accused, Tharcisse Renzaho, is
individually responsible for murder as a crime against humanity because he planned,
instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of this crime. With respect to the commission of this crime,
Tharcisse Renzaho ordered those over whom he had command responsibility and con-
trol as a result of his position and authority described in paragraph 2 and he instigated
and aided and abetted those over whom he did not have command responsibility and
control. In addition, the accused wilfully and knowingly participated in a joint
criminal enterprise whose object, purpose and foreseeable outcome was the commis-
sion of crimes against humanity against the Tutsi racial or ethnic group and persons
identified as Tutsi or presumed to support the Tutsi or to be politically opposed to
“Hutu Power” in Kigali Préfecture as well as throughout Rwanda on racial, ethnic
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les mesures nécessaires ou raisonnables pour empêcher ces viols ou pour en punir les
auteurs.

47. Le père Munyeshyaka et d’autres Interahamwe relevant du commandement et
du contrôle de Tharcisse Renzaho ont contraint des femmes tutsies à leur procurer
des plaisirs sexuels en échange de la sécurité de celles-ci à la paroisse Sainte Famille
pendant la période où les Tutsis y ont trouvé refuge en avril, mai et juin 1994. Thar-
cisse Renzaho savait ou avait des raisons de savoir que ces actes sexuels forcés
étaient en train d’être commis sur des femmes tutsies à la paroisse Sainte Famille, et
il s’est abstenu ou a refusé d’en punir les auteurs.

48. Des Interahamwe, des militaires et des civils armés relevant du commandement
et du contrôle de Tharcisse Renzaho ont séquestré des femmes tutsies dans certaines
maisons situées au centre de Kigali, où ils les ont contraintes à leur procurer des plai-
sirs sexuels en échange de la sécurité de ces femmes à diverses dates indéterminées
en avril, mai et juin 1994. Tharcisse Renzaho savait ou avait des raisons de savoir
que ces actes sexuels forcés étaient en train d’être commis sur des femmes tutsies,
et il s’est abstenu ou a refusé d’en punir les auteurs.

TROISIÈME CHEF D’ACCUSATION :
ASSASSINAT CONSTITUTIF DE CRIME CONTRE L’HUMANITE

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho d’assassinat constitutif de crime contre l’humanité, crime prévu à l’article 3 (a)
du Statut, en ce que les 6 avril et 17 juillet 1994 ou entre ces dates, sur l’ensemble
du territoire rwandais, en particulier dans la préfecture de Kigali-Ville, Tharcisse Ren-
zaho, animé de l’intention de tuer des membres du groupe racial ou ethnique tutsi
ou des personnes identifiées comme appartenant à ce groupe ou présumées soutenir
les Tutsis, a été responsable du meurtre de ces personnes commis dans le cadre d’une
attaque généralisée et systématique dirigée contre cette population civile en raison de
son appartenance raciale, ethnique et politique, ainsi qu’il est exposé aux paragraphes
49 à 58.

Relation concise des faits relatifs au troisième chef d’accusation

Responsabilité pénale individuelle

49. En application de l’article 6 (1) du Statut, l’accusé Tharcisse Renzaho est indi-
viduellement responsable d’assassinat constitutif de crime contre l’humanité pour
avoir planifié, incité à commettre, ordonné, commis ou de toute autre manière aidé
et encouragé à planifier, préparer ou exécuter ce crime. S’agissant de la commission
dudit crime, Tharcisse Renzaho a non seulement usé de ses fonctions et de ses pou-
voirs décrits au paragraphe 2 pour ordonner aux personnes placées sous son comman-
dement et son contrôle de le commettre, mais encore incité et aidé et encouragé des
personnes qui ne relevaient pas de son commandement et de son contrôle à le faire.
En outre, l’accusé a participé volontairement et en toute connaissance de cause à une
entreprise criminelle commune dont l’objet, le but et le résultat prévisible étaient de
commettre des crimes contre l’humanité contre le groupe racial ou ethnique tutsi et
les personnes soit identifiées comme appartenant à ce groupe, soit présumées soutenir
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or political grounds. To fulfil this criminal purpose, the accused acted with leaders
and members of the FAR; the Presidential Guard; the Interahamwe, such as Odette
Nyirabagenzi; the “Civil Defense Forces”; communal police; civilian militias; local
administrative officials; other soldiers and militiamen; other known participants, such
as Father Wenceslas Munyeshyaka; and other unknown participants, all such actions
being taken either directly or through their subordinates for at least the period of
12 April through 15 June 1994. The particulars that gave rise to his individual
criminal responsibility are set forth in paragraphs 50 through 53.

50. On or about 13 or 14 April 1994, in the presence of others, Tharcisse Renzaho
selected and ordered and instigated the killing of specific people at CELA; thereafter,
people were selected and killed, including James, Charles, Wilson and Déglote Rwan-
ga and Charles Gahima and his son.

51. On or about 22 April 1994, Tharcisse Renzaho aided and abetted Father
Munyeshyaka in directing young men to be taken to CELA; the young men, including
one with the name Christophe, were taken to CELA and subsequently killed.

52. On or about 28 April 1994, Tharcisse Renzaho ordered members of the Inte-
rahamwe to Nyarugenge commune to find and kill nine Tutsis, including Francois
Nsengiyumva; a man whose name was Kagorora, as well as his two sons, Emile and
Aimable; and a man whose name was Rutiyomba. These persons were subsequently
killed by the Interahamwe pursuant to Renzaho’s orders.

53. On or about 15 June 1994, Tharcisee Renzaho issued written orders to Odette
Nyirabagenzi to kill André Kameya, a journalist who was critical of the Interim
Government. On or about 15 June 1994, while in the Company of Interahamwe,
Odette Nyirabagenzi found and had André Kameya killed pursuant to Renzaho’s
orders.

Command Criminal Responsibility

54. Pursuant to Section 6 (3) of the Statute, the accused, Tharcisse Renzaho, is
responsible for the murder as a crime against humanity because specific criminal acts
were committed by subordinates of the accused and the accused knew or had reason
to know that such subordinates were about to commit such acts before they were
committed or that such subordinates had committed such acts and the accused failed
to take the necessary and reasonable measures to prevent such acts or to punish the
perpetrators thereof. These subordinates included leaders and members of the FAR;
the Presidential Guard; the Interahamwe, such as Odette Nyirabagenzi; the “Civil
Defense Forces”; communal police; civilian militias; local administrative officials;
other soldiers and militiamen; other known participants, such as Father Wencelas
Munyeshyaka; and other unknown participants. In addition, these subordinates of the
accused participated and contributed significantly in a joint criminal enterprise whose
object, purpose, or foreseeable outcome was the commission of crimes against humanity
against the Tutsi racial or ethnic group and persons identified as Tutsi or presumed
to support the Tutsi or to be politically opposed to “Hutu Power” in Kigali Préfecture
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les Tutsis ou politiquement opposées au «Hutu Power», tant dans la préfecture de
Kigali que sur le reste du territoire rwandais, en raison de l’appartenance raciale, eth-
nique ou politique des victimes. Pour atteindre ce but criminel, l’accusé a agi de
concert avec des dirigeants et des membres des FAR, les membres de la Garde pré-
sidentielle, des Interahamwe, comme Odette Nyirabagenzi, les «Forces de défense
civile», la police communale, des milices civiles, les autorités administratives locales,
d’autres militaires et miliciens, d’autres personnes connues, comme le père Wenceslas
Munyeshyaka, et des personnes inconnues, tous les actes considérés étant accomplis
directement ou par l’intermédiaire de subordonnés pendant au moins la période allant
du 12 avril au 15 juin 1994. Les faits détaillés par lesquels il a engagé sa responsa-
bilité pénale individuelle sont exposés aux paragraphes 50 à 53.

50. Le 13 ou le 14 avril 1994 ou vers ces dates, en présence de tiers, Tharcisse
Renzaho a choisi, ordonné de tuer et incité à tuer certaines personnes déterminées se
trouvant au CELA. Par la suite, d’autres personnes ont été choisies et tuées, notam-
ment James, Charles, Wilson et Déglote Rwanga, ainsi que Charles Gahima et son
fils.

51. Le 22 avril 1994 ou vers cette date, Tharcisse Renzaho a aidé et encouragé le
père Munyeshyaka en ce qu’il a ordonné que de jeunes gens soient conduits au
CELA. Ces jeunes gens, dont un dénommé Christophe, ont été conduits au CELA et
tués par la suite.

52. Le 28 avril 1994 ou vers cette date, Tharcisse Renzaho a ordonné à des Inte-
rahamwe de se rendre dans la commune de Nyarugenge pour y rechercher et tuer neuf
Tutsis, dont François Nsengiyumva, un homme du nom de Kagorora, de même que
ses deux fils Émile et Aimable, et un homme du nom de Rutiyomba. Ces personnes
ont ensuite été tuées par les Interahamwe en exécution des ordres de Renzaho.

53. Le 15 juin 1994 ou vers cette date, Tharcisse Renzaho a donné par écrit à
Odette Nyirabagenzi l’ordre de tuer André Kameya, journaliste qui critiquait le Gou-
vernement intérimaire. Le 15 juin 1994 ou vers cette date, en compagnie d’Intera-
hamwe, Odette Nyirabagenzi a trouvé André Kameya et l’a fait tuer en exécution des
ordres de Renzaho.

Responsabilité pénale du supérieur hiérarchique

54. En application de l’article 6 (3) du Statut, l’accusé Tharcisse Renzaho est res-
ponsable d’assassinat constitutif de crime contre l’humanité en ce que ses subordonnés
ont commis des actes criminels précis et il n’a pas pris les mesures nécessaires et
raisonnables pour prévenir ceux-ci ou pour en punir les auteurs, alors qu’il savait ou
avait des raisons de savoir que les subordonnés en question étaient sur le point de
commettre ou avaient commis ces actes. Au nombre de ces subordonnés figuraient
des responsables et des membres des FAR, les éléments de la Garde présidentielle,
des Interahamwe, dont Odette Nyirabagenzi, les «Forces de défense civile», les agents
de la police communale, des miliciens civils, les autorités administratives locales,
d’autres militaires et miliciens, d’autres personnes connues, comme le père Wenceslas
Munyeshyaka, et des personnes inconnues. En outre, ces subordonnés de l’accusé ont
participé et contribué sensiblement à une entreprise criminelle commune dont l’objet,
le but ou le résultat prévisible était de commettre des crimes contre l’humanité contre
le groupe racial ou ethnique tutsi et les personnes soit identifiées comme appartenant
à ce groupe, soit présumées soutenir les Tutsis ou politiquement opposées au «Hutu
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as well as throughout Rwanda, on racial, ethnic or political grounds for at least the
period 12 April through 15 June 1994. The accused knew or had reason to know of
the participation of his subordinates and the object, purpose, or foreseeable outcome
of the joint criminal enterprise and the accused failed to take the necessary and rea-
sonable measures to prevent his subordinates from participating in the joint criminal
enterprise or to punish his subordinates for their participation in the joint criminal
enterprise. The particulars of the participation of the accused and his subordinates in
this joint criminal enterprise are set forth in paragraphs 55 through 58.

55. On or about 13 or 14 April 1994, persons under the command and control
of Tharcisse Renzaho killed certain persons in refuge at CELA, including but not
limited to James, Charles, Wilson and Déglote Rwanga and Charles Gahima and
his son.

56. On or about 22 April 1994, in the presence of Tharcisse Renzaho, his subor-
dinate Father Munyeshyaka, directed young men to go to CELA; the young men,
including one with the name Christophe, were taken to CELA and subsequently
killed.

57. On or about 28 April 1994, members of the Interahamwe under the command
and authority of Tharcisse Renzaho went to Nyarugenge commune and found and
killed nine Tutsis, including Francois Nsengiyumva; a man whose name was Kagoro-
ra, as well as his two sons, Emile and Aimable; and a man whose name was Ruti-
yomba.

58. On or about 15 June 1994, Tharcisee Renzaho’s subordinates, Odette Nyira-
bagenzi and a Company of Interahamwe, found and killed André Kameya, a journalist
who was critical of the Interim Government.

COUNT IV : RAPE AS A CRIME AGAINST HUMANITY

The Prosecutor of the International Criminal Tribunal for Rwanda charges Tharcisse
Renzaho with Rape as a Crime Against Humanity, a crime stipulated in Article 3 (g)
of the Statute, in that on an between 7 April and 17 July 1994 throughout Rwanda,
particularly in Kigali-ville Préfecture, Tharcisse Renzaho, with the intention that rape
of members of the Tutsi racial or ethnic group or persons identified as Tutsi occur,
was responsible for the rape of Tutsis as part of a widespread or systemic attack
against that civilian population on racial and ethnic grounds, as set forth in paragraphs
59 through 6 (1).

Concise Statement of Facts for Count IV

Command Criminal Responsibility

59. Pursuant to Section 6 (3) of the Statute, the accused, Tharcisse Renzaho, is
responsible for the rape as a crime against humanity because specific criminal acts
were committed by subordinates of the accused and the accused knew or had reason
to know that such subordinates were about to commit such acts before they were
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Power», tant dans la préfecture de Kigali que sur le reste du territoire rwandais, pen-
dant au moins la période allant du 12 avril au 15 juin 1994, en raison de leur appar-
tenance raciale, ethnique ou politique. L’accusé était au courant ou avait des raisons
d’être au courant de la participation de ses subordonnés à l’entreprise criminelle com-
mune et de l’objet, du but ou du résultat prévisible de cette entreprise et il n’a pas
pris les mesures nécessaires et raisonnables pour les empêcher d’y participer ou pour
les punir de leur participation. Les détails de la participation de l’accusé et de ses
subordonnés à l’entreprise criminelle commune sont exposés aux paragraphes 55 à 58.

55. Le 13 ou le 14 avril 1994 ou vers ces dates, des personnes relevant du com-
mandement et du contrôle de Tharcisse Renzaho ont tué certaines personnes réfugiées
au CELA, notamment James, Charles, Wilson et Déglote Rwanga, ainsi que Charles
Gahima et son fils, pour ne citer que celles-là.

56. Le 22 avril 1994 ou vers cette date, en présence de Tharcisse Renzaho, le père
Munyeshyaka, son subordonné, a ordonné à de jeunes gens de se rendre au CELA.
Ces jeunes gens, dont un dénommé Christophe, ont été conduits au CELA et tués par
la suite.

57. Le 28 avril 1994 ou vers cette date, des Interahamwe relevant du commande-
ment et de l’autorité de Tharcisse Renzaho se sont rendus dans la commune de
Nyamgenge où ils ont trouvé et tué neuf Tutsis, dont François Nsengiyumva, un
homme du nom de Kagorora, de même que ses deux fils Émile et Aimable, et un
homme du nom de Rutiyomba.

58. Le 15 juin 1994 ou vers cette date, des subordonnés de Tharcisse Renzaho, en
l’occurrence Odette Nyirabagenzi et un groupe d’Interahamwe, ont trouvé et tué
André Kameya, journaliste qui critiquait le Gouvernement intérimaire.

QUATRIÈME CHEF D’ACCUSATION :
VIOL CONSTITUTIF DE CRIME CONTRE L’HUMANITÉ

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho de viol constitutif de crime contre l’’humanité crime prévu à l’article 3 (g) du
Statut, en ce que les 7 avril et 17 juillet 1994 ou entre ces dates, sur l’ensemble du
territoire rwandais, en particulier dans la préfecture de Kigali-Ville, Tharcisse Renza-
ho, qui voulait que des membres du groupe racial ou ethnique tutsi ou des personnes
identifiées comme appartenant à ce groupe soient violés, a été responsable de viols
de Tutsies commis dans le cadre d’une attaque généralisée et systématique dirigée
contre cette population civile en raison de son appartenance raciale et ethnique, ainsi
qu’il est exposé aux paragraphes 59 à 61.

Relation concise des faits relatifs au quatrième chef d’accusation

Responsabilité pénale du supérieur hiérarchique

59. En application de l’article 6 (3) du Statut, l’accusé Tharcisse Renzaho est res-
ponsable de viol constitutif de crime contre l’humanité en ce que ses subordonnés ont
commis des actes criminels précis, et il n’a pas pris les mesures nécessaires et rai-
sonnables pour prévenir ceux-ci ou pour en punir les auteurs, alors qu’il savait ou

2090719_Rwanda 2005.book  Page 2861  Wednesday, May 25, 2011  1:15 PM



2862 RENZAHO

committed or that such subordinates had committed such acts and the accused failed
to take the necessary and reasonable measures to prevent such acts or to punish the
perpetrators thereof. These subordinates included leaders and members of the FAR;
the Presidential Guard; the Interahamwe ; the “Civil Defense Forces” communal
police; civilian militias; local administrative officials; other soldiers and militiamen;
other known participants, such as Father Wencelas Munyeshyaka; and other unknown
participants. In addition, these subordinates of the accused participated and contributed
significantly in a joint criminal enterprise whose object, purpose, or foreseeable out-
come was the commission of crimes against humanity against the Tutsi racial or eth-
nic group in Kigali Préfecture as well as throughout Rwanda for at least the period
of April, May and June 1994. The accused knew or had reason to know of the par-
ticipation of his subordinates and the object, purpose, or foreseeable outcome of the
joint criminal enterprise and the accused failed to take the necessary and reasonable
measures to prevent his subordinates from participating in the joint criminal enterprise
or to punish his subordinates for their participation in the joint criminal enterprise.
The particulars of the participation of the accused and his subordinates in this joint
criminal enterprise are set forth in paragraphs 60 through 62.

60. Tutsi women were raped by Interahamwe militia, soldiers and other individuals
under the command and authority of Tharcisse Renzaho on April 16 and diverse
unknown dates during the months of April, May and June 1994. Conseillers under
the direct command and authority of Tharcisse Renzaho reported on a regular basis
about the rape of Tutsi women by Interahamwe militia, soldiers and other individuals
under the command and authority of Renzaho. Tharcisse Renzaho failed or refused
to take the necessary or reasonable measures to prevent such rapes or to punish the
perpetrators thereof.

61. Father Munyeshyaka and other Interahamwe under the command and control
of Tharcisse Renzaho compelled Tutsi women to provide them with sexual pleasures
in exchange for the woman’s safety at St. Famille in the period in which Tutsis sought
refuge at St. Famille during the months of April, May and June 1994. Tharcisse Ren-
zaho knew or had reason to know that these acts were being perpetrated against Tutsi
women and he failed or refused to punish the perpetrators of these forced sexual acts
at St. Famille.

62. Interahamwe soldiers and armed civilians under the command and control of
Tharcisse Renzaho maintained Tutsi women at houses in central Kigali, where they
compelled the women provide them with sexual pleasures in exchange for the
women’s safety on diverse unknown dates during the months of April, May and June
1994. Tharcisse Renzaho knew or had reason to know that these acts were being
perpetrated against Tutsi women and he failed or refused to punish the perpetrators
of these forced sexual acts.

COUNT V : MURDER AS A VIOLATION OF ARTICLE 3
COMMON TO THE GENEVA CONVENTIONS OF 1949

The Prosecutor of the International Criminal Tribunal for Rwanda charges Tharcisse
Renzaho with Murder as a Violation of Article 3 Common to the Geneva Conventions
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avait des raisons de savoir que les subordonnés en question étaient sur le point de
commettre ou avaient commis ces actes. Au nombre de ces subordonnés figuraient
des responsables et des membres des FAR, les éléments de la Garde présidentielle,
des Interahamwe, les «Forces de défense civile», les agents de la police communale,
des miliciens civils, les autorités administratives locales, d’autres militaires et mili-
ciens, d’autres personnes connues, comme le père Wenceslas Munyeshyaka, et des
personnes inconnues. En outre, ces subordonnés de l’accusé ont participé et contribué
sensiblement à une entreprise criminelle commune dont l’objet, le but ou le résultat
prévisible était de commettre des crimes contre l’humanité contre le groupe racial ou
ethnique tutsi dans la préfecture de Kigali et sur le reste du territoire rwandais, pen-
dant au moins les mois d’avril, mai et juin 1994. L’accusé était au courant ou avait
des raisons d’être au courant de la participation de ses subordonnés à l’entreprise cri-
minelle commune et de l’objet, du but ou du résultat prévisible de cette entreprise et
il n’a pas pris les mesures nécessaires et raisonnables pour les empêcher d’y participer
ou pour les punir de leur participation. Les détails de la participation de l’accusé et
de ses subordonnés à l’entreprise criminelle commune sont exposés aux
paragraphes 60 à 62.

60. Des femmes tutsies ont été violées par des miliciens Interahamwe, des mili-
taires et d’autres personnes relevant du commandement et de l’autorité de Tharcisse
Renzaho le 16 avril et à différentes dates indéterminées en avril, mai et juin 1994.
Des conseillers placés directement sous le commandement et l’autorité de Tharcisse
Renzaho faisaient régulièrement état de viols commis sur des femmes tutsies par des
miliciens Interahamwe, des militaires et d’autres personnes relevant aussi de son com-
mandement et de son autorité. Tharcisse Renzaho s’est abstenu ou a refusé de prendre
les mesures nécessaires ou raisonnables pour empêcher ces viols ou pour en punir les
auteurs.

61. Le père Munyeshyaka et d’autres Interahamwe relevant du commandement et
du contrôle de Tharcisse Renzaho ont contraint des femmes tutsies à leur procurer
des plaisirs sexuels en échange de la sécurité de celles-ci à la paroisse Sainte Famille
pendant la période où les Tutsis y ont trouvé refuge en avril, mai et juin 1994. Thar-
cisse Renzaho savait ou avait des raisons de savoir que ces actes sexuels forcés
étaient en train d’être commis sur des femmes tutsies à la paroisse Sainte Famille et
il s’est abstenu ou a refusé d’en punir les auteurs.

62. Des Interahamwe, des militaires et des civils armés relevant du commandement
et du contrôle de Tharcisse Renzaho ont séquestré des femmes tutsies dans certaines
maisons situées au centre de Kigali, où ils les ont contraintes à leur procurer des plai-
sirs sexuels en échange de la sécurité de ces femmes à diverses dates indéterminées
en avril, mai et juin 1994. Tharcisse Renzaho savait ou avait des raisons de savoir
que ces actes sexuels forcés étaient en train d’être commis sur des femmes tutsies et
il s’est abstenu ou a refusé d’en punir les auteurs.

CINQUIÈME CHEF D’ACCUSATION :
MEURTRE CONSTITUTIF DE VIOLATION DE L’ARTICLE 3

COMMUN AUX CONVENTIONS DE GENÈVE DE 1949

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho de meurtre constitutif de violation de l’article 3 commun aux conventions de
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of 1949 and Additional Protocol II of 1977, a crime stipulated in Article 4 (a) of the
Statute, in that Tharcisse Renzaho was responsible for the killings of non-combatant
Tutsi men and youths during the period 7 April through 17 July 1994 when through-
out Rwanda, particularly in Kigali-ville Préfecture, there was a non-international
armed conflict within the meaning of Articles 1 and 2 of Protocol II Additional to
the Geneva Convention of 1949, and the killing of the victims was closely related to
the hostilities or committed in conjunction with the armed conflict and the victims
were persons taking no part in that conflict ; all as is set forth in paragraphs 63
through 67.

Concise Statement of Facts for Count V

Individual Criminal Responsibilitv

63. Pursuant to Section 6 (1) of the Statute, the accused, Tharcisse Renzaho, is
individually responsible for murder as a violation of Article 3 Common to the Geneva
Conventions of 1949 and Additional Protocol II of 1977 because he planned, insti-
gated, ordered, committed or otherwise aided and abetted in the planning, preparation
or execution of these crimes. With respect to the commission of those crimes, Thar-
cisse Renzaho ordered those over whom he had command responsibility and control
as a result of his position and authority described in paragraph 2 and he instigated
and aided and abetted those over whom he did not have command responsibility and
control. In addition, the accused participated in a joint criminal enterprise whose
object, purpose, and foreseeable outcome was the commission of war crimes against
non-combatant members of the Tutsi racial or ethnic group in Kigali Préfecture as
well as throughout Rwanda. To fulfil this criminal purpose, the accused acted with
leaders and members of the FAR; the Presidential Guard; the Interahamwe ; the “Civil
Defense Forces”; communal police; civilian militias; local administrative officials;
other soldiers and militiamen; and other known and unknown participants, all such
actions being taken either directly or through their subordinates for at least the period
of 6 April 1994 through 4 July 1994. The particulars that gave rise to his individual
criminal responsibility are set forth in paragraphs 64 and 65.

64. Between 16 and 17 June 1994 the RPF fought their way to St. Paul’s in
Nyanigenge in Kigali-ville and rescued a large number of non-combatant Tutsis.

65. Pursuant to the authority vested in Tharcisse Renzaho as described in paragraph
2, and in retaliation for the actions of the RPF described in paragraph 64, Tharcisse
Renzaho on or about 17 June 1994 ordered soldiers of the FAR and Interahamwe to
take and kill of at least seventeen non-combatant Tutsi men from St. Famille who
had not been rescued by the RPF.

Command Criminal Responsibility

66. Pursuant to Section 6 (3) of the Statute, the accused, Tharcisse Renzaho, is
responsible for murder as a violation of Article 3 common to the Geneva Conventions
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Genève de 1949 et du protocole additionnel II de 1977, crime prévu à l’article 4 (a)
du Statut, en ce que Tharcisse Renzaho a été responsable du meurtre d’hommes et
de jeunes tutsis qui ne prenaient pas part aux combats pendant la période allant du
7 avril et 17 juillet 1994, à l’époque où un conflit armé ne présentant pas un caractère
international, au sens des articles 1 et 2 du Protocole additionnel II aux Conventions
de Genève de 1949, se déroulait sur l’ensemble du territoire rwandais, en particulier
dans la préfecture de Kigali-Ville, ce meurtre étant étroitement lié aux hostilités ou
commis dans le cadre du conflit armé et les victimes des personnes qui ne jouaient
aucun rôle dans ledit conflit, ainsi qu’il est exposé aux paragraphes 63 à 67.

Relation concise des faits relatifs au cinquième chef d’accusation

Responsabilité pénale individuelle

63. En application de l’article 6 (1) du Statut, l’accusé Tharcisse Renzaho est indi-
viduellement responsable de meurtre constitutif de violation de l’article 3 commun
aux Conventions de Genève de 1949 et du Protocole additionnel II de 1977 pour avoir
planifié, incité à commettre, ordonné, commis, ou de toute autre manière aidé et
encouragé à planifier préparer ou exécuter ce crime. S’agissant de la commission
dudit crime, Tharcisse Renzaho a non seulement usé de ses fonctions et de ses pou-
voirs décrits au paragraphe 2 pour ordonner aux personnes placées sous son comman-
dement et son contrôle de le commettre, mais encore incité et aidé et encouragé des
personnes qui ne relevaient pas de son commandement et de son contrôle à le faire.
En outre, l’accusé a participé volontairement et en toute connaissance de cause à une
entreprise criminelle commune dont l’objet, le but et le résultat prévisible étaient de
commettre des crimes de guerre dans la préfecture de Kigali et sur le reste du terri-
toire rwandais contre des membres du groupe racial ou ethnique tutsi qui ne prenaient
pas part aux combats. Pour atteindre ce but criminel, l’accusé a agi de concert avec
des dirigeants et des membres des FAR, les membres de la Garde présidentielle, les
Interahamwe, les «Forces de défense civile», la police communale, les milices civiles,
les autorités administratives locales, d’autres militaires et miliciens, d’autres personnes
connues et des personnes inconnues, tous les actes considérés étant accomplis direc-
tement ou par l’intermédiaire de subordonnés, pendant au moins la période allant du
6 avril au 4 juillet 1994. Les faits détaillés par lesquels il a engagé sa responsabilité
pénale individuelle sont exposés aux paragraphes 64 et 65.

64. Entre le 16 et le 17 juin 1994, les combattants du FPR ont réussi à atteindre
le Centre Saint Paul situé à Nyamgenge dans la préfecture de Kigali-Ville où ils ont
sauvé un grand nombre de Tutsis non-combattants.

65. Le 17 juin 1994 ou vers cette date, en vertu de ses pouvoirs décrits au para-
graphe 2 et en représailles aux actions du FPR mentionnées au paragraphe 64, Thar-
cisse Renzaho a ordonné à des militaires des FAR et à des Interahamwe d’extraire
de la paroisse Sainte Famille pour les tuer au moins 17 hommes tutsis non-combat-
tants qui n’avaient pas été sauvés par le FPR.

Responsabilité pénale du supérieur hiérarchique

66. En application de l’article 6 (3) du Statut, l’accusé Tharcisse Renzaho est res-
ponsable de meurtre constitutif de violation de l’article 3 commun aux Conventions
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of 1949 and Additional Protocol II of 1977 because specific criminal acts were com-
mitted by subordinates of the accused and the accused knew or had reason to know
that such subordinates were about to commit such acts before they were committed
or that such subordinates had committed such acts and the accused failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof. These subordinates included leaders and members of the FAR; the Presiden-
tial Guard; the Interahamwe ; the “Civil Defense Forces”; communal police; civilian
militias; local administrative officials; other soldiers and militiamen; and other known
and unknown participants. In addition, these subordinates of the accused participated
and contributed significantly in a joint criminal enterprise whose object, purpose, or
foreseeable outcome was the commission of war crimes against non-combatant mem-
bers of the Tutsi racial or ethnic group in Kigali Préfecture as well as throughout
Rwanda for at least the period of 6 April 1994 through 4 July 1994. The accused
knew or had reason to know of the participation of his subordinates and the object,
purpose, or foreseeable outcomes of the joint criminal enterprise and the accused
failed to take the necessary and reasonable measures to prevent his subordinates from
participating in the joint criminal enterprise or to punish his subordinates for their par-
ticipation in the joint criminal enterprise. The particulars of the participation of the
accused and his subordinates in this joint criminal enterprise are set forth in
paragraph 67.

67. In retaliation for the actions of the RPF described in paragraph 64, on or about
17 June 1994, soldiers of the FAR and Interahamwe, who were subordinates of Thar-
cisse Renzaho, killed at least seventeen non-combatant Tutsi men from St. Famille
who had not been rescued by the RPF.

COUNT VI : RAPE AS A VIOLATION OF ARTICLE 3
COMMON TO THE GENEVA CONVENTIONS OF 1949

The Prosecutor of the International Criminal Tribunal for Rwanda charges Thar-
cisse Renzaho with Rape as a Violation of Article 3 Common to the Geneva Con-
ventions of 1949 and Additional Protocol II of 1977, a crime stipulated in Article
4 (e) of the Statute, in that Tharcisse Renzaho was responsible for the rape of non-
combatant Tutsi women during the period between 7 April and 17 July 1994 when
throughout Rwanda, particularly in Kigali-ville Préfecture, there was a non-interna-
tional armed conflict within the meaning of Articles 1 and 2 of Protocol II Addi-
tional to the Geneva Convention of 1949, and the raping of the victims was closely
related to the hostilities or committed in conjunction with the armed conflict and
the victims were persons taking no part in that conflict ; all as set forth in para-
graphs 68 through 72.

Concise Statement of Facts for Count VI

68. During the relevant periods of 7 April 1994 through 4 July 1994, the FAR
occupied central areas of Kigali, including Nyarugenge commune and the area around
the St. Famille Church. The FAR trained and armed the Interahamwe, and were sup-
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de Genève de 1949 et du Protocole additionnel II de 1977 en ce que ses subordonnés
ont commis des actes criminels précis et il n’a pas pris les mesures nécessaires et
raisonnables pour prévenir ceux-ci ou pour en punir les auteurs, alors qu’il savait ou
avait des raisons de savoir que les subordonnés en question étaient sur le point de
commettre ou avaient commis ces actes. Au nombre de ces subordonnés figuraient
des responsables et des membres des FAR, les éléments de la Garde présidentielle,
des Interahamwe, les «Forces de défense civile», les agents de la police communale,
des miliciens civils, les autorités administratives locales, d’autres militaires et mili-
ciens, d’autres personnes connues et des personnes inconnues. En outre, ces subor-
donnés de l’accusé ont participé et contribué sensiblement à une entreprise criminelle
commune dont l’objet, le but ou le résultat prévisible était de commettre des crimes
de guerre dans la préfecture de Kigali et sur le reste du territoire rwandais contre des
membres du groupe racial ou ethnique tutsi qui ne prenaient pas part aux combats,
pendant au moins la période allant du 6 avril au 4 juillet 1994. L’accusé était au cou-
rant ou avait des raisons d’être au courant de la participation de ses subordonnés à
l’entreprise criminelle commune et de l’objet, du but ou du résultat prévisible de cette
entreprise et il n’a pas pris les mesures nécessaires et raisonnables pour les empêcher
d’y participer ou pour les punir de leur participation. Les détails de la participation
de l’accusé et de ses subordonnés à l’entreprise criminelle commune sont exposés au
paragraphe 67.

67. Le 17 juin 1994 ou vers cette date, en représailles aux actions du FPR indi-
quées au paragraphe 64, des militaires des FAR et des Interahamwe, qui étaient des
subordonnés de Tharcisse Renzaho, ont tué au moins 17 hommes tutsis non-combat-
tants réfugiés à la paroisse Sainte Famille qui n’avaient pas été sauvés par le FPR.

SIXIÈME CHEF D’ACCUSATION :
VIOL CONSTITUTIF DE VIOLATION DE L’ARTICLE 3
COMMUN AUX CONVENTIONS DE GENÈVE DE 1949

ET DU PROTOCOLE ADDITIONNEL II DE 1977

Le Procureur du Tribunal pénal international pour le Rwanda accuse Tharcisse Ren-
zaho de viol constitutif de violation de l’article 3 commun aux conventions de Genève
de 1949 et du Prococole additionnel II de 1977, crime prévu à l’article 4 (e) du Statut,
en ce que Tharcisse Renzaho a été responsable du viol de femmes tutsies qui ne pre-
naient pas part aux combats pendant la période allant du 7 avril et 17 juillet 1994,
à l’époque où un conflit armé ne présentant pas un caractère international, au sens
des articles 1 et 2 du Protocole additionnel II aux Conventions de Genève de 1949,
se déroulait sur l’ensemble du territoire rwandais, en particulier dans la préfecture de
Kigali-Ville, ce viol étant étroitement lié aux hostilités ou commis dans le cadre du
conflit armé et les victimes des personnes qui ne jouaient aucun rôle dans ledit
conflit, ainsi qu’il est exposé aux paragraphes 68 à 72.

Relation concise des faits relatifs au sixième chef d’accusation

68. Au cours de la période allant du 7 avril au 4 juillet 1994 qui rentre dans l’inter-
valle susmentionné, les FAR ont occupé les zones centrales de Kigali, notamment la
commune de Nyarugenge et la région environnant l’église de la paroisse Sainte
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ported in the conflict by the Interahamwe, the gendarmerie, préfectoral communal
police, and armed civilians.

Command Criminal Responsibility

69. Pursuant to Section 6 (3) of the Statute, the accused, Tharcisse Renzaho, is
responsible for rape as a violation of Article 3 common to the Geneva Conventions
of 1949 and Additional Protocol II of 1977 because specific criminal acts were com-
mitted by subordinates of the accused and the accused knew or had reason to know
that such subordinates were about to commit such acts before they were committed
or that such subordinates had committed such acts and the accused failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof. These subordinates included leaders and members of the FAR; the Presiden-
tial Guard; the Interahamwe, such as Odette Nyirabagenzi ; the “Civil Defense
Forces”; communal police; civilian militias; local administrative officials; other sol-
diers and militiamen ; other known participants, such as Father Wenceslas
Munyeshyaka; and other unknown participants. In addition, these subordinates of the
accused participated and contributed significantly in a joint criminal enterprise whose
object, purpose, or foreseeable outcome was the commission of war crimes against
non-combatant Tutsi women in Kigali Préfecture as well as throughout Rwanda for
at least the period of April, May and June 1994. The accused knew or had reason
to know of the participation of his subordinates and the object, purpose, or foreseeable
outcome of the joint criminal enterprise and the accused failed to take the necessary
and reasonable measures to prevent his subordinates from participating in the joint
criminal enterprise or to punish his subordinates for their participation in the joint
criminal enterprise. The particulars of the participation of the accused and his subor-
dinates in this joint criminal enterprise are set forth in paragraphs 70 through 72.

70. Tutsi women were raped by Interahamwe militia, soldiers and other individuals
under the command and authority of Tharcisse Renzaho on April 16 and diverse
unknown dates during the months of April, May and June 1994. Conseillers under
the direct command and authority of Tharcisse Renzaho reported on a regular basis
about the rape of Tutsi women by Interahamwe militia, soldiers and other individuals
under the command and authority of Renzaho. Tharcisse Renzaho failed or refused
to take the necessary or reasonable measures to prevent such rapes or to punish the
perpetrators thereof.

71. Father Munyeshyaka and other Interahamwe under the command and control
of Tharcisse Renzaho compelled Tutsi women to provide them with sexual pleasures
in exchange for the woman’s safety at St. Famille in the period in which Tutsis sought
refuge at St. Famille during the months of April, May and June 1994. Tharcisse Ren-
zaho knew or had reason to know that these acts were being perpetrated against Tutsi
women and he failed or refused to punish the perpetrators of these forced sexual acts
at St. Famille.

72. Interahamwe soldiers and armed civilians under the command and control of
Tharcisse Renzaho maintained Tutsi women at houses in central Kigali, where they
compelled the women provide them with sexual pleasures in exchange for the
women’s safety on diverse unknown dates during the months of April, May and June
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Famille. Ils ont entraîné et armé les Interahamwe et menaient la guerre avec l’appui
des Interahamwe, de la gendarmerie, de la police communale de la préfecture et de
civils armés.

Responsabilité pénale du supérieur hiérarchique

69. En application de l’article 6 (3) du Statut, l’accusé Tharcisse Renzaho est res-
ponsable de viol constitutif de violation de l’article 3 commun aux Conventions de
Genève de 1949 et du Protocole additionnel II de 1977 en ce que ses subordonnés
ont commis des actes criminels précis et il n’a pas pris les mesures nécessaires et
raisonnables pour prévenir ceux-ci ou pour en punir les auteurs, alors qu’il savait ou
avait des raisons de savoir que les subordonnés en question étaient sur le point de
commettre ou avaient commis ces actes. Au nombre de ces subordonnés figuraient
des responsables et des membres des FAR, les éléments de la Garde présidentielle,
des Interahamwe, dont Odette Nyirabagenzi, les «Forces de défense civile», les agents
de la police communale, des miliciens civils, les autorités administratives locales,
d’autres militaires et miliciens, d’autres personnes connues, comme le père Wenceslas
Munyeshyaka, et des personnes inconnues. En outre, ces subordonnés de l’accusé ont
participé et contribué sensiblement à une entreprise criminelle commune dont l’objet,
le but ou le résultat prévisible était de commettre des crimes de guerre dans la pré-
fecture de Kigali et sur le reste du territoire rwandais, contre des femmes tutsies qui
ne prenaient pas part aux combats, pendant au moins les mois d’avril, de mai et de
juin 1994. L’accusé était au courant ou avait des raisons d’être au courant de la par-
ticipation de ses subordonnés à l’entreprise criminelle commune et de l’objet, du but
ou du résultat prévisible de cette entreprise et il n’a pas pris les mesures nécessaires
et raisonnables pour les empêcher d’y participer ou pour les punir de leur participa-
tion. Les détails de la participation de l’accusé et de ses subordonnés à l’entreprise
criminelle commune sont exposés aux paragraphes 70 à 72.

70. Le 16 avril et à différentes dates indéterminées en avril, mai et juin 1994, des
femmes tutsies ont été violées par des miliciens Interahamwe, des militaires et
d’autres personnes relevant du commandement et de l’autorité de Tharcisse Renzaho.
Des conseillers placés directement sous le commandement et l’autorité de Tharcisse
Renzaho faisaient régulièrement état de viols commis sur des femmes tutsies par des
miliciens Interahamwe, des militaires et d’autres personnes relevant aussi de son com-
mandement et de son autorité. Tharcisse Renzaho s’est abstenu ou a refusé de prendre
les mesures nécessaires ou raisonnables pour empêcher ces viols ou pour en punir les
auteurs.

71. Le père Munyeshyaka et d’autres Interahamwe relevant du commandement et
du contrôle de Tharcisse Renzaho ont contraint des femmes tutsies à leur procurer
des plaisirs sexuels en échange de la sécurité de celles-ci à la paroisse Sainte Famille
pendant la période où les Tutsis y ont trouvé refuge en avril, mai et juin 1994. Thar-
cisse Renzaho savait ou avait des raisons de savoir que ces actes sexuels forcés
étaient en train d’être commis sur des femmes tutsies à la paroisse Sainte Famille et
il s’est abstenu ou a refusé d’en punir les auteurs.

72. Des Interahamwe, des militaires et des civils armés relevant du commandement
et du contrôle de Tharcisse Renzaho ont séquestré des femmes tutsies dans certaines
maisons situées au centre de Kigali, où ils les ont contraintes à leur procurer des plai-
sirs sexuels en échange de la sécurité de ces femmes à diverses dates indéterminées
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1994. Tharcisse Renzaho knew or had reason to know that these acts were being per-
petrated against Tutsi women and he failed or refused to punish the perpetrators of
these forced sexual acts.

The acts and omissions of Tharcisse Renzaho detailed herein are punishable in pur-
suant to Articles 22 and 23 of the Statute.

Signed at Arusha, Tanzania, this 1st day of April 2005.

[Signed] : Hassan Bubacar Jallow

***
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en avril, mai et juin 1994. Tharcisse Renzaho savait ou avait des raisons de savoir
que ces actes sexuels forcés étaient en train d’être commis sur des femmes tutsies et
il s’est abstenu ou a refusé d’en punir les auteurs.

Les actes et les omissions de Tharcisse Renzaho exposés dans le présent acte
d’accusation sont punissables conformément aux dispositions des articles 22 et 23 du
Statut.

Arusha (Tanzanie), le 1er avril 2005.

[Signé] : Hassan Bubacar Jallow

***
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Décision sur la requête en exception préjudicielle
pour vices de forme de l’acte d’accusation

8 avril 2005 (ICTR-97-31-I)

(Original : Français)

Chambre de première instance II

Juges : Arlette Ramaroson, Présidente; William H. Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Vices de forme de l’acte d’accusation initial, Acte d’accusation
modifié – Requête sans objet

Instrument international cité :

Règlement de Procédure et de preuve, art. 72 et 73 (A)

LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÈGEANT en la Chambre de première instance II composée de la Juge Arlette

Ramaroson, présidente, du Juge William H. Sekule et de la Juge Solomy Balungi
Bossa;

ÉTANT SAISI :
(i) La «Requête en exception préjudicielle pour vices de forme de l’acte

d’accusation» déposée le 18 novembre 2004 (la «requête»);
(ii) de la «Prosecutor’s Response to ‘requête en exception préjudicielle pour vices de

forme de l’acte d’accusation’» déposée le 24 novembre 2004 (la «réponse du
Procureur»);

NOTANT :
(i) l’acte d’accusation établi à l’encontre de l’accusé Tharcisse Renzaho en date du

11 novembre 2002, et confirmé le 15 novembre 2002 (l’«acte d’accusation initial
du 11 novembre 2002);

(ii) la «Décision sur la requête de la Défense aux fins de communication de
documents» rendue le 19 octobre 2004, (la «décision du 19 octobre 2004»);

(iii) le «Corrigendum de la décision sur la requête de la défense aux fins de commu-
nication de documents en date du 19 octobre 2004, rendue le 22 octobre 2004 (le
«corrigendum du 22 octobre 2004»);

(iv) la «Décision sur la requête du Procureur demandant l’autorisation de déposer un
acte d’accusation modifié» rendue le 18 mars 2005, (la «décision du 18 mars
2005»);

VU le Statut du Tribunal (le «Statut») et le Règlement de procédure et de preuve
(le «Règlement»), notamment l’article 72 du Règlement;

STATUANT sur la base des mémoires déposés par les parties conformément à
l’article 73 (A) du Règlement;

ATTENDU QUE la défense entend soulever des exceptions préjudicielles contre
l’acte d’accusation initial en date du 11 novembre 2002;
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ATTENDU QUE la décision du 18 mars 2005 rendue par la Chambre, autorisant
le Procureur à déposer un acte d’accusation modifié, rend ledit acte d’accusation ini-
tial caduc;

ATTENDU QUE les exceptions préjudicielles visées par l’article 72 du Règlement
doivent porter sur un acte d’accusation en vigueur;

ATTENDU QUE dans sa décision du 18 mars 2005 autorisant le Procureur à dépo-
ser un acte d’accusation modifié la Chambre a décidé que

«conformément à l’article 50 (C), un délai supplémentaire de trente jours est
accordé à l’accusé pour lui permettre de soulever les exceptions prévues à
l’article 72 relativement aux nouveaux chefs qui lui sont imputés».

ATTENDU QUE de ce qui précède, la Chambre conclut que la requête présente-
ment déposée par la défense est devenue sans objet;

PAR CES MOTIFS
LE TRIBUNAL,
DÉCLARE la requête de la défense sans objet.

Arusha le 8 avril 2005.

[Signé] : Arlette Ramaroson; William H. Sekule; Solomy Balungi Bossa

***

Decision on the Prosecutor’s Motion for Protective Measures
for Victims and Witnesses to crimes alleged in the Indictment

17 August 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Protection of victims and witnesses, Conduct of in camera pro-
ceedings, Protection of personal identity, Criteria for granting protective measures to
witnesses, Relevance of the testimony, Real Fear Underscored by an Objective Basis,
Measures strictly necessary in light of the dangers to victims and witnesses, General
security situation in Rwanda – Motion granted

International Instruments cited :

Rules of Procedure and Evidence, rules 54, 69, 69 (C), 73, 75 and 79 (A) (ii); Statute,
art. 21

International Cases cited :
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I.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora, Decision on the
Extremely Urgent Request Made by the Defence for Protection Measures for M. Ber-
nard Ntuyahaga, 13 September 1999 (ICTR-96-7); Trial Chamber, The Prosecutor v.
Casimir Bizimungu, Decision on the Prosecutor’s Motion for Protective Measures for
Witnesses, 22 September 2000 (ICTR-99-50) ; Trial Chamber, The Prosecutor v.
Juvénal Kajelijeli, Decision on Juvénal Kajelijeli’s Motion for Protective Measures for
Defense Witnesses, 3 April 2001 (ICTR-98-44A); Trial Chamber, The Prosecutor v.
Augustin Ndindiliyimana et al., Order for Protective Measures for Witnesses, 12 July
2001 (ICTR-2000-56); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on the Prosecution Motion for Harmonisation and Modification of Protective
Measures for Witnesses, 29 November 2001 (ICTR-98-41) ; Trial Chamber, The
Prosecutor v. Jean Mpambara, Decision (Prosecutor’s Motion for Protective Measures for
Prosecution Witnesses), 29 May 2002 (ICTR-2001-65); Trial Chamber, The Prosecutor
v. Théoneste Bagosora et al., Decision on Defence Motion for Reconsideration of the
Trial Chamber’s Decision and Scheduling Order of 5 December 2001 (TC), 18 July
2003 (ICTR-98-41)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Slobodan Milosević, Second Decision on
Prosecution Motion for Protective Measures for Sensitive Source Witnesses, 18 June
2002 (IT-02-54)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Arlette Ramaroson, Presiding,

Judge William Sekule, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of the Prosecutor’s Motion for Protective Measures for Victims

and Witnesses to Crimes Alleged in the Indictment, filed on 6 June 2005 (the
“Motion”);

NOTING that the Defence has not filed a Response to this Motion;
CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-

cedure and Evidence (the “Rules”);
NOW DECIDES the Motion pursuant to Rule 73 on the basis of the written sub-

missions of the Prosecution alone.

Submissions of the Prosecution

1. The Motion is brought pursuant to Article 21 of the Statute and Rules 54, 69,
73, and 75 of the Rules.

2. The Prosecution seeks protective measures for three categories of victims and
potential Prosecution witnesses : those who live in Rwanda; those living outside
Rwanda, but in Africa; and those who reside outside Africa. In all cases, the Prose-
cution seeks protective measures for those who have not waived their right to such
protection1. The measures requested are as follows :

1 The Prosecutor v. Renzaho, Case N° ICTR-97-31-I, Prosecutor’s Motion for Protective Measures
for Victims and Witnesses to Crimes Alleged in the Indictment (TC), 6 June 2005, para. 12.
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(a) that the Chamber allow the Prosecution to designate a pseudonym for each victim
or potential Prosecution witness covered by this order (“Protected Person”), and
that the pseudonym be used whenever referring to such Protected Person in Tri-
bunal proceedings, communications, and discussions, both between the parties and
with the public;

(b) that the names, addresses, whereabouts and other information which might iden-
tify or assist in identifying any Protected Person be sealed by the Registry and
not be included in any records of the Tribunal other than confidential material
provided to the Chamber in support of the Motion. The Prosecution further
requests that identifying information be communicated to the Witnesses and Vic-
tims Support Unit (WVSS) only in accordance with established procedure and
only in order to implement protective measures for such Protected Persons;

(c) that where names, addresses, and other potential identifying information of victims
and actual or potential Prosecution witnesses are contained in existing records of
the Tribunal, such identifying information be expunged from those documents;

(d) that disclosure of any identifying information concerning Protected Persons to the
public or the media, prior to, during, and after the termination of this trial and
any appeal be prohibited;

(e) that the Accused or any member of the Defence team be prohibited from attempt-
ing to make any independent determination of the identity of any Protected Person
or encouraging or otherwise aiding any person to attempt to identify any such
Protected Person;

(f) that the Defence be required to provide the Chamber and the Prosecution with
the designation of all persons working on the immediate Defence team who will
have access to any identifying information; further that the Defence be required
to notify the Chamber and the Prosecution in writing of any person leaving the
Defence team and to confirm in writing to the Chamber and to the Prosecution
that such person has remitted all material containing identifying information;

(g) that the Accused and/or Defence Counsel be required to make a written request
to the Chamber, with reasonable notice to the Prosecution, prior to contacting any
Protected Person or any relative or associate of such person; further that the
Prosecution at the Direction of the Chamber, be required to facilitate such contact,
provided that such person (or the parents or guardian of such person if he/she is
under the age of eighteen years) consents to an interview by the Defence;

(h) that photography and audio and/or video recording or sketching of any Protected
Person at any time or place be prohibited unless the Chamber and the parties
grant leave to do so;

(i) that all trial proceedings be closed to the public where any Protected Person is
to give testimony that might reveal or assist in revealing his/her identity or where-
abouts, or that might reveal or assist in revealing the identity or whereabouts of
a member of his/her family or of any other Protected Person;

(j) that the Defence and the Accused be prohibited from directly or indirectly sharing,
discussing or revealing any identifying information to any person or entity other
than the Accused, assigned Defence Counsel, or other persons the Registry
designates as working on the Defence team;
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(k) that the Accused, both individually or through any person working for the
Defence, be prohibited from personally possessing any material that contains any
identifying information, including but not limited to, any copy of a witness state-
ment even if the statement is in redacted form, unless the Accused is in the
presence of Counsel at the time that he possesses such information; further, that
the Chamber instruct United Nations Detention Centre authorities to ensure com-
pliance with this prohibition;

(l) that disclosure to the Defence of any identifying information and any information
in the supporting material on file with the Registry be prohibited; further, that the
Prosecution be required to disclose any materials provided to the Defence in a
redacted form, until such time as the Chamber is assured that the witnesses have
been afforded adequate protection, but in any event, not earlier than 21 days
before the witness is due to testify at trial;

(m) that the Chamber implement any other order or orders it may deem appropriate
in the interests of justice.

3. In support of the Motion, the Prosecution has filed a Solemn Declaration by
Maxwell Nkole, Commander in the Investigations Division of the Office of the
Prosecutor in Kigali, Rwanda, dated 26 May 2005; a Memorandum from the WVSS
dated 4 September 2004; and sixteen other news reports and other documents relating
to the security situation in Rwanda.

4. In his Declaration, Mr. Nkole characterizes the general security situation in
Rwanda as “highly precarious and unpredictable”2, and gives an account of the dan-
gers that genocide victims and potential witnesses face in that country. He attests to
several incidents of attacks on, and killing of potential Gacaca witnesses, and states
that at least one case, the murder in October 2004 of a witness who had recently tes-
tified before the Tribunal, might have been linked to the witness’ testimony.

5. In support of its prayer for disclosure to the Defence of only redacted material
and for rolling disclosure of unredacted material no earlier than 21 days before the
date of the witness’s testimony, the Prosecution cites several ICTR decisions that have
adopted this specific “rolling disclosure” policy, and argues that this policy “has crys-
tallized as the Tribunal’s practice”3. The Prosecution further relies upon the memo-
randum from WVSS which indicates among other things that

“[f]ull disclosure of unredacted witness statements and witness identifying infor-
mation several months in advance is not in the interests of witness protection.”
WVSS cautions that “the best protection available to any witness is anonymity”,

and that “even a small incident or a perceived threat may discourage a witness from
coming to testify”4.

2 Solemn Declaration of Maxwell Nkole, 26 May 2005, para. 10, annexed to Prosecutor v. Ren-
zaho, Case N° ICTR-97-31-I, Prosecutor’s Motion for Protective Measures for Victims and Wit-
nesses to Crimes Alleged in the Indictment (TC), 6 June 2005, annex A.

3 The Prosecutor v. Renzaho, Case N° ICTR-97-31-I, Prosecutor’s Motion for Protective Measures
for Victims and Witnesses to Crimes Alleged in the Indictment (TC), 6 June 2005, para. 31.

4 Interoffice Memorandum from the Witnesses and Victims Support Section – Prosecution
(WVSS-P) to the Chief of Prosecutions, 4 September 2002, paras. 9, 3, and 8, respectively, annexed
to Prosecutor v. Renzaho, Case N° ICTR-97-31-I, Prosecutor’s Motion for Protective Measures for
Victims and Witnesses to Crimes Alleged in the Indictment (TC), 6 June 2005, annex R.
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Deliberations

6. The Chamber recalls that Article 21 empowers the Tribunal to make rules for
the protection of victims and witnesses and provides that protective measures may
include the conduct of in camera proceedings and the protection of personal identity.
Rule 54 gives the Chamber a general power to make orders necessary for the conduct
of a trial; Rule 69 provides that either party may apply to the Chamber to order non-
disclosure of the identity of witnesses who may be in danger or at risk; Rule 75
stipulates the power of the Chamber to order measures appropriate for the privacy or
security of witnesses, and states that such measures must be consistent with the rights
of the Accused. Rule 73 enables either party to bring motions before the Chamber
after the initial appearance of the Accused.

7. The Chamber notes that in the Bagosora case the following criteria were laid
down for granting protective measures to witnesses under Rule 75 :

Firstly, the testimony of the witness must be relevant and important to the par-
ty’s case. Secondly, there must be a real fear for the safety of the witness and
an objective basis underscoring the fear. Thirdly, any measure taken should be
strictly necessary. If a less restrictive measure can secure the required protection,
that measure should be applied5.

8. The Chamber further recalls the Bagosora decision on the issue of disclosure of
the identities of protected witnesses which states that

“measuring the dangers to prospective witnesses is a difficult task, and the
consequences of miscalculation are profound, both for the rights of the Accused
and the availability of witnesses… The Chamber is anxious to ensure the highest
level of protection for witnesses, and is mindful of the need to inspire confidence
that those who come before the Tribunal will not be subject to intimidation”6.

9. Since the Motion requests blanket protection for all victims and potential wit-
nesses to crimes alleged in the Indictment, the Chamber is not in a position to
evaluate the relevance of the testimony of individual witnesses. The Chamber will,
however, evaluate the fear for the safety of witnesses in light of the general security
situation both within and outside Rwanda and decide which measures are necessary
to secure the desired level of protection. The Chamber will first analyse whether
specific witness protection measures are needed, that is, whether the Prosecution has
demonstrated a real fear for the safety of witnesses and an objective basis for that
fear for witnesses in and outside Rwanda. If this is shown, the Chamber will then
analyse the specific measures sought to determine if they are strictly necessary.

5 The Prosecutor v. Bagosora, Case n° ICTR-96-7-I, Decision on the Extremely Urgent Request
Made by the Defence for Protection Measures for Mr. Bernard Ntuyahaga (TC), 13 September
1999, para. 28.

6 The Prosecutor v. Bagosora et al., Case n° ICTR-98-41-T, Decision on Defence Motion for
Reconsideration of the Trial Chamber’s Decision and Scheduling Order of 5 December 2001
(TC), 18 July 2003.
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Real Fear Underscored by an Objective Basis

10. As mentioned in the above-cited Bagosora decision, to fulfil the second crite-
rion for protective measures, the witness’s subjective fear is insufficient and must be
underscored by objective considerations. In the Milosević decision, the ICTY further
ruled :

[F]ears expressed by potential witnesses are not in themselves sufficient to
establish a real likelihood that they may be in danger or at risk7.

11. The Chamber has carefully considered the Prosecution submissions and
reviewed the supporting documents. The Chamber is satisfied that there have been fre-
quent violent incidents perpetrated against genocide victims and potential witnesses
in Rwanda and that the security situation in that country still remains dangerous for
potential genocide witnesses. The migration of large numbers of potential Gacaca
accused persons to countries neighbouring Rwanda, and the fact that supporters and
family members of persons currently indicted or accused before the Tribunal might
be living in these countries, adds to the risks that potential victims and witnesses may
face if their identities are revealed. The Chamber is therefore satisfied that the fear
of potential witnesses and victims in and outside Rwanda is objectively founded.

Strictly Necessary Protective Measures

12. The Chamber recalls the measures requested by the Prosecution as outlined in
paragraph 2 above.

13. As regards the measures requested in paragraphs 2 (a), (b), (c), (d), (e), (f),
(g), (h), (i) and (j) above, the Chamber notes that they are either generally accepted
by the ICTR in order to safeguard the privacy and security of victims and witnesses
or specifically envisioned in the ICTR Rules of Procedure and Evidence, and are con-
sistent with the rights of the Accused8. The Chamber thus grants these measures as
strictly necessary in light of the dangers to victims and witnesses currently living in
and outside Rwanda.

14. The measure requested in paragraph 2 (k) above seeks to prohibit the Accused
from personally possessing any material that contains any identifying information,
except when he is in the presence of Counsel. It further requests the Chamber to
instruct the United Nations Detention Centre authorities to ensure compliance with
this prohibition. The Chamber considers this measure not strictly necessary and

7 The Prosecutor v. Milosević , Case n° IT-02-54, Second Decision on Prosecution Motion for
Protective Measures for Sensitive Source Witnesses (TC), 18 June 2002, para. 7.

8 See e.g. The Prosecutor v. Bizimungu, Case n° ICTR-99-50-T, Decision on the Prosecutor’s
Motion for Protective Measures for Witnesses (TC), 22 September 2000, paras. 8-13; The
Prosecutor v. Kajelijeli, Case n° ICTR-98-44A-T, Decision on Juvénal Kajelijeli’s Motion for
Protective Measures for Defence Witnesses (TC), 3 April 2001, paras. 17-19; The Prosecutor v.
Bagasora et al., Case n° ICTR-98-41-I, Decision on the Prosecution Motion for Harmonisation
and Modification of Protective Measures for Witnesses (TC), 29 November 2001, paras. 38-40;
The Prosecutor v. Ndindiliyimana et al., Case n° ICTR-2000-56-I, Order for Protective Measures
for Witnesses (TC), 12 July 2001, para. 9; Rule 79 (A) (ii), which provides for the exclusion
of the press or public for all or part of the proceedings for reasons of “[s]afety, security or non-
disclosure of the identity of a victim or witness ….”.
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believes that it intrudes upon the rights of the Accused. As held in the Mpambara
case, such a measure is redundant and therefore not strictly necessary because it is
covered by the protective measure granted under paragraph 2 (j) above, which
requires the Accused and his Defence team not to share identifying information with
third parties9. Moreover, the Chamber notes that in granting protective measures to
witnesses, it must do so in a manner that is consistent with the rights of the Accused
according to Rule 75. Since this measure may interfere with the Accused’s ability to
aid Defence Counsel in preparing his defence, it is not consistent with this require-
ment.

15. With respect to the rolling disclosure sought under paragraph 2 (l) above, the
Chamber notes that in considering this measure, the Chamber must determine if it is
strictly necessary and, if so, that it is consistent with the right of the Accused to ade-
quate time for the preparation of his defence as stipulated in Rule 69 (C)10. The
Chamber considers that in determining an appropriate rolling disclosure time-line, it
must take into account the general security situation in Rwanda as described in the
Motion and supporting documentation, as well as the specific risks faced by victims
and potential witnesses. Based on these considerations, it is the Chamber’s view that
permitting the Prosecution to refrain from disclosing identifying information up to
21 days before the date a witness is scheduled to testify and no later is strictly nec-
essary and will give sufficient time to the Defence to prepare its case.

16. While the Chamber notes that the fixing of rolling disclosure deadlines should
be based on a consideration of the security situation and the objective fears expressed
for witnesses in each individual case, its conclusion is fortified by numerous Tribunal
decisions that suggest the disclosure of identifying information 21 days before witness
testimony strikes an acceptable balance between witness protection concerns and the
rights of the Accused11. The Chamber therefore modifies the prayer contained in
paragraph 2 (l), requiring the Prosecutor to disclose any materials provided to the
Defence in unredacted form no later than 21 days prior to the witness’s testimony.

FOR THE ABOVE REASONS,
THE TRIBUNAL
GRANTS the measures requested in paragraphs 2 (a), (b), (c), (d), (e), (f), (g), (h)

(i) and (j) above as generally accepted by the ICTR and strictly necessary to protect
witnesses and victims in and outside Rwanda;

MODIFIES the measure requested in paragraph 2 (l), thereby requiring the Prose-
cution to disclose witness statements and other identifying materials to the Defence
in unredacted form no later than 21 days prior to the witness’ testimony;

9 The Prosecutor v. Mpambara, Case n° ICTR-01-65-I, Decision on the Prosecutor’s Motion
for Protective Measures for Prosecution Witnesses (TC), 29 May 2002, para. 24.

10 Rule 69 (C) reads as follows : “Subject to Rule 75, the identity of the victim or witness
shall be disclosed within such time as determined by Trial Chamber to allow adequate time for
preparation of the Prosecution and the Defence”.

11 See e.g. The Prosecutor v. Kajelijeli, Case N° ICTR-98-44A-T, Decision on Juvénal Kajelijeli’s
Motion for Protective Measures for Defence Witnesses (TC), 3 April 2001, para. 20; The Pros-
ecutor v. Mpambara, Case N° ICTR-01-65-I, Decision on the Prosecutor’s Motion for Protective
Measures for Prosecution Witnesses (TC), 29 May 2002, para. 18.
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DENIES the measure requested in paragraph 2 (k) above because it is not consistent
with the rights of the Accused;

DENIES the Motion in all other respects.

Arusha, 17 August 2005.

[Signed] : Arlette Ramaroson; William Sekule; Solomy Balungi Bossa

***

Decision on Renzaho’s Motion to Reconsider the Decision
on Protective Measures for Victims and Witnesses

to Crimes Alleged in the Indictment
1st November 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Protective Measures for Victims and Witnesses, Temporal scope
of the protective measures for witnesses, Inherent jurisdiction of a judicial body to
reconsider its decision in particular circumstances – Responsibility of overseeing the
translation of documents on the Registry – Right of the Accused to be heard – Inter-
ests of judicial economy – Motion partially granted

International Instruments cited :

Directive for the Registry, art. 3 (E) and 13 (6); Rules of Procedure and Evidence,
rules 33 (A), 73 (A), 73 (E), 75 (A) and 75 (I); Statute, art. 16 (1) and 20

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Decision
(Prosecutor’s Request for Review or Reconsideration), 31 March 2000 (ICTR-97-19);
Trial Chamber, The Prosecutor v. Mika Muhimana, Decision on the Defence Motion
for the Translation of Prosecution and Procedural Documents into Kinyarwanda, the
language of the Accused, and into French, the language of His Counsel (Articles 20
and 31 of the Statute and Rules 3, 19, 31, 33 (B), 54, 66 (A) and 73 of the Rules),
6 November 2001 (ICTR-95-1B); Trial Chamber, The Prosecutor v. Paul Bisengimana,
Decision on Bisengimana’s Motion for Complete and Accurate Translation into Work-
ing Languages of the Tribunal and Respect for the Rights of the Accused, 7 March
2003 (ICTR-2000-60); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Defence Motion for Reconsideration of the Trial Chamber’s Decision and
Scheduling Order of 5 December 2001 (TC), 18 July 2003 (ICTR-98-41); Trial Cham-
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ber, The Prosecutor v. Théoneste Bagosora et al., Decision on Reconsideration of
Order to reduce Witness List and on Motion for Contempt for Violation of that order,
1 March 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Théoneste Bagosora
et al., Decision on Prosecutor’s Motion for Reconsideration of the Trial Chamber’s
“Decision on Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule
73 bis (E)”, 15 June 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Pauline
Nyiramasuhuko et al., Decision on Pauline Nyiramasuhuko’s Ex-Parte – Extremely
Urgent Motion for Reconsideration of Trial Chamber II’s Decision on Nyiramasuhu-
ko’s Strictly Confidential Ex-Parte – Under Seal – Motion for Additional Protective
Measures for Defence Witness WBNM dated 17 June 2005 or, Subsidiarily, on Nyira-
masuhuko’s Strictly Confidential Ex-Parte – Under Seal – Motion for Additional Pro-
tective Measures for Defence Witness WBNM, 4 July 2005 (ICTR-98-42)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Arlette Ramaroson, Presiding,

Judge William H. Sekule, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of Renzaho’s “Requête de la Défense en demande de rabat de la

Décision du 17 août 2005 et de réouverture des débats”, filed on 26 August 2005
(the “Motion”);

NOTING the Prosecutor’s “Response to ‘Requête de la Défense en demande
d’autorisation de faire appel en vertu de l’article 73 (C) du Règlement de Preuve et
de Procédure’”, filed on 6 September 2005 (the “Prosecutor’s Response”);

CONSIDERING the Defence’s “Réplique de la Défense à la Réponse du Procureur
à la Requête de la Défense en demande d’autorisation de faire appel en vertu de
l’article 73 C du Règlement de Preuve et de Procédure”1, filed on 13 October 2005
(the “Defence’s Reply”);

RECALLING the Prosecutor’s “Motion for Protective Measures for Victims and
Witnesses to Crimes alleged in the Indictment”, filed on 6 June 2005 (the “Prosecu-
tor’s Motion”);

NOTING the “Decision on the Prosecutor’s Motion for Protective Measures for
Victims and Witnesses to Crimes alleged in the Indictment”, issued on 17 August
2005 (the “impugned Decision”);

NOTING FURTHER the Registry’s directions to the Parties regarding filing of
responses and replies to the Prosecutor’s Motion, dated 4 July 2005 (the “Registry’s
Directions”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), particularly Rule 73 (E);

NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written
submissions of the Parties.

1 This Reply concerned both the Motion for Certification to Appeal and the instant Motion,
see the Defence’s e-mail to the Registry of 13 October 2005.
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Introduction

1. On 6 June 2005, the Prosecutor moved the Chamber to award protective
measures for several witnesses. Of the 18 Annexes supporting the motion, 17 were
in English.

2. On 4 July 2005, the Registry informed the Parties of the time limits with respect
to the filing of responses and replies. The Defence for Renzaho was directed to file
its response within five days after the receipt of the French translation and the
Prosecution within five days of receipt of the Defence response.

3. On 14 July 2005, the Registry informed the Defence that it was awaiting its
response to the Prosecutor’s Motion and asked the Defence to indicate its position so
the Chamber could be informed of the current status.

4. On 17 August 2005, the Chamber issued a Decision granting in part, the
Prosecutor’s Motion for witness protective measures.

Submissions of the Parties

The Motion

5. The Defence submits that it received the Prosecutor’s Motion, in English, on
8 June 2005. Attached to this motion were several Annexes, comprising over
70 pages.

6. The Defence submits that it understands Rule 73 (E) to provide a Party with five
days within which to reply to a motion from the date on which it is received in the
working language of the Party, in this case, French.

7. In the Annexes adjoining the Motion, the Defence attaches an email it sent to
the Registry on 8 July 2005, informing the Registry that it was still awaiting the
Prosecutor’s Motion and Annexes. The Defence noted that it had received a commu-
nication from the Registry via electronic mail but had been unable to open and print
the attachments. The Defence requested that the Registry transmit the translated
Motion and adjoining Annexes by facsimile. The Defence also sought confirmation
from the Registry that the time limits imposed by the Chamber for filing its response
had not begun to run, considering the translated documents had not been received.

8. The Defence submits that on 11 July 2005, it received the French translation of
the Prosecutor’s Motion, but not of the Annexes. The Defence subsequently wrote to
the Registry, noting the sheer number of the Annexes, as well as the Prosecutor’s reli-
ance upon them in justifying its Motion. The Defence informed the Registry that since
it had not received a translation of these Annexes, it was of the view that the period
within which it had to reply to the Motion would not begin to run until receipt of
the translated Annexes.

9. The Defence reiterated its request for translation of the Annexes on 20 July 2005,
noting that it was unable to respond without a translation of the Annexes. In view
of the lack of response from the Registry on the issue of time limits, the Defence
submits it was justified in believing the Registry would not object to the delay in the
submission of its response.
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10. On 17 August 2005, the Defence received the impugned Decision. The Defence
maintains that it was not given an opportunity to reply to the Prosecutor’s Motion,
the core of which concerned the fundamental rights of the Defence. As a result, the
Defence submits that it has been prevented from knowing the identity of the Prose-
cution witnesses for whom protective measures are sought until the last moment.

11. The Defence informs the Chamber that it has filed a separate Motion seeking
certification to appeal the impugned Decision. However, it maintains that since the
Chamber was unaware that the lack of a Defence Response was due to the non-receipt
of the relevant documents in its working language, the only language the Accused
understands, the Chamber has the discretionary power to reconsider the impugned
Decision.

The Prosecutor’s Response

12. The Prosecutor submits that the Chamber has no jurisdiction to withdraw its
decision, and neither is there a provision within the Rules for either party to request
a withdrawal of a Trial Chamber decision. Accordingly, the Prosecutor moves the
Chamber to deny the Motion in all respects2. The Prosecutor maintains that the
impugned decision is consistent with this Tribunal’s and the International Criminal
Tribunal for the Former Yugoslavia’s jurisprudence, and does not prejudice the rights
of the Accused3.

13. The Prosecutor notes that the Defence has failed to raise any substantial objec-
tion to the terms of the Chamber’s orders4

The Defence’s Reply

14. The Defence’s Reply reiterates the arguments contained in the Motion and
stresses the importance of the equality of arms for a fair trial, which it submits has
been violated because the Defence’s arguments were not heard5.

15. The Defence further submits that the Prosecution’s prayer to be authorised
to disclose the witnesses’ identities 21 days before the start of their testimony can
only be ordered pursuant to Rule 69 (A). This Rule, however, is only applicable in
exceptional circumstances and therefore cannot be sought as a blanket protection

2 Prosecutor’s Response, para. 15.
3 Ibid., paras. 10-14 and 16, relying on Bagosora et al., Certification of Appeal Concerning

Prosecution Investigation of Protected Defence Witnesses (TC), 21 July 2005, para. 6; Zigi-
ranyirazo, Décision relative à la requête en extrême urgence de la Défense aux fins de traduction
des éléments essentiels du mémoire préalable au procès du Procureur (TC), 30 August 2005,
para. 3; Muhimana, Décision relative à la requête de la Défense aux fins de traduction des doc-
uments de l’accusation et des actes de procédure en Kinyarwanda, langue de l’accusé et en
français, langue de son Conseil – Articles 10 et 31 du Statut et 3, 19, 31, 33 (B), 54, 66 (A) et
73 du Règlement (TC), 6 November 2001, para. 33; Belalic et al., Décision relative à la requête
de la Défense aux fins de transmission des documents dans la langue de l’accusé (TC),
25 September 1996.

4 Prosecutor’s Response, para. 17.
5 Defence’s Reply, paras. 10-15, relying on Art. 10 of the Universal Declaration of Human

Rights; ECHR Neumeister v. Austria, 27 June 1968, para. 22; ECHR, Dumbo Beheer BV v. The
Netherlands, 27 October 1993, para. 33.

2090719_Rwanda 2005.book  Page 2883  Wednesday, May 25, 2011  1:15 PM



2884 RENZAHO

for all witnesses. Besides, this measure violates the rights of the Accused to have
the time and facilities to adequately prepare his defence, pursuant to Art. 20 of the
statute6.

16. The Defence observes that the disclosure of documents to the Defence within
reasonable time would expedite the proceedings. It points out that if it was clear that
the Annexes would not be communicated in French, it would have been good manners
to inform it, rather than take a decision without informing the Defence that its argu-
ments would not be heard7.

17. The Defence accepts that the Accused does not have the right to receive each
and every document translated into a language s/he understands. It submits, however,
that the Annexes were of fundamental importance for the Prosecution’s Motion and
thus had to be translated in the interests of a fair trial8.

Deliberations

18. The Chamber has carefully considered all the submissions of the Parties.
19. The Chamber recalls the facsimile sent to the Defence on 4 July 2005, directing

the Defence to file its response within five days of the receipt of the translation and
notes the correspondence between the Defence and the Registry as contained in the
Defence Annexes A and B.

20. The Chamber further recalls its jurisprudence on reconsideration, namely that.
[t]he fact that the Rules are silent as to reconsideration, however, is not,

in itself, determinative of the issue whether or not reconsideration is available
in “particular circumstances” and a judicial body has inherent jurisdiction to
reconsider its decision in “particular circumstances”. Therefore, although the
Rules do not explicitly provide for it, the Chamber has an inherent power
to reconsider its own decisions. However, it is clear that reconsideration is
an exceptional measure that is available only in particular circumstances9.

21. The Chamber notes that it has the inherent jurisdiction, to be exercised at its
discretion, to reconsider an impugned decision, including but not limited to the fol-
lowing circumstances :
i) Where the impugned decision was erroneous in law or an abuse of discretion when

decided and for this reason a procedural irregularity has caused a failure of natural
justice; or,

6  Ibid., paras. 16-20.
7  Ibid., paras. 22-29.
8  Ibid., paras. 32-35.
9  Nyiramasuhuko et al., Decision on Pauline Nyiramasuhuko’s Ex-Parte – Extremely Urgent

Motion for Reconsideration of Trial Chamber II’s Decision on Nyiramasuhuko’s Strictly Confi-
dential Ex-Parte – Under Seal – Motion for Additional Protective Measures for Defence Witness
WBNM dated 17 June 2005 or, Subsidiarily, on Nyiramasuhuko’s Strictly Confidential Ex-Parte
– Under Seal – Motion for Additional Protective Measures for Defence Witness WBNM (TC),
4 July 2005, para. 3, quoting Bagosora et al., ICTR-98-41-T, Decision on Prosecutor’s Motion
for Reconsideration of the Trial Chamber’s “Decision on Prosecutor’s Motion for Leave to Vary
the Witness List Pursuant to Rule 73 bis (E)” (TC), 15 June 2004, para. 7.
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ii) Where new material circumstances have arisen since the decision was issued10.
22. Pursuant to Article 16 (1) of the Statute and Rule 33 (A) of the Rules, the

Chamber notes that the Registry is responsible for the administration and servicing
of the Tribunal, whilst Rule 3 (E) of the Rules and Article 13 (6) of the Directive
for the Registry place the responsibility of overseeing the translation of documents
on the Registry11.

23. The Chamber recalls Tribunal jurisprudence which States that
“parties can only refer a matter to the Chamber if the Party or parties con-

cerned and the Registrar have been unable to settle by themselves a dispute con-
cerning a problem of translation or interpretation”,

as is the case here12.
24. The Chamber notes that the Registry did not respond to the Defence’s concerns

communicated on 20 July 2005 in relation to the questions of the translation of the
Annexes and the interpretation of the Chamber’s stipulated time limits. The Defence
submits that this absence of a response led it to believe that the specific time frames
directed by the Chamber had not begun to run. Furthermore, these concerns were not
communicated to the Chamber by the Registry.

25. In these particular circumstances, the Chamber notes that the impugned Deci-
sion was made in the absence of any knowledge of the Defence’s concerns. Therefore,
the Chamber finds that the Defence has demonstrated a new material circumstance
that has arisen since the Decision was issued. The Chamber acknowledges and
recognises the right of the Accused to be heard, pursuant to Article 20 of the Statute,
and that any measures awarded should be consistent with the rights of the Accused
as provided by Rule 75 (A). The Chamber hence finds that the Accused could have
suffered prejudice arising from the fact that he was not heard.

26. The Chamber is mindful of the fact that witness protection measures for both
Prosecution and Defence witnesses relate to the security and safety of witnesses, and
are serious matters and of special concern to the Chamber.

27. Furthermore, protective measures, once granted, are neither definitive nor per-
manent, for they may be rescinded, varied or augmented, should good cause be
demonstrated, pursuant to Rule 75 (I). In ordinary circumstances, the possibility of
prejudice in this particular case would have warranted a vacation of the impugned
Decision as a remedy to the Defence. However, after careful consideration of the
above issues and the provisions of Rule 75 (I), the Chamber is of the view that this

10  Barayagwiza, Decision (Prosecutor’s Request for Review or Reconsideration) (AC), 31
March 2000, Separate Opinion of Judge Shahabuddeen, paras. 4-5; Bagosora et al., Decision on
Reconsideration of Order to Reduce Witness List and on Motion for Contempt for Violation of
that Order (TC), 1 March 2004, para. 11; Bagosora et al., Decision on Defence Motion for
Reconsideration of the Trial Chamber’s Decision and Scheduling Order of 5 December 2001
(TC), 18 July 2003, para. 25

11  Bisengimana, Decision on Bisengimana’s Motion for Complete and Accurate Translation
into Working Languages of the Tribunal and Respect for the Rights of the Accused (TC), 7
March 2003, para. 6.

12  Muhimana, Decision on the Defence Motion for the Translation of Prosecution and Proce-
dural Documents into Kinyarwanda, the Language of the Accused, and into French, the Language
of his Counsel (TC), 6 November 2001, para. 10.
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is not necessary. The Parties, if they so wish, may file an appropriate Motion under
these provisions. The Chamber therefore invites the Defence, if it so wishes, to
address any prejudice suffered by utilising Rule 75 (I), with a view to having the
measures awarded in the impugned Decision either rescinded, varied, or augmented.

28. The Chamber wishes to underscore that parties should exercise all diligence to
ensure an effective working practice in the management of their case : Should parties
wish to rely upon supporting material that exists in the public domain and which can
also be found in the other official language of the Tribunal, it would be good practice
for the moving party to serve the material in both languages to prevent a recurrence
of this very situation. In addition, the Chamber would like to underscore that in the
interests of judicial economy, should the Defence wish to have Annexes translated in
the future, it should act diligently and seize the Chamber with a request for translation
in a timely fashion.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Motion in part and DIRECTS that :

I. The Defence for Renzaho, should it wish to do so, file a Motion under Rule 75 (I)
to rescind, vary or augment the protective measures granted in the impugned Deci-
sion of 17 August 2005;

II. The protective measures granted in the Decision of 17 August 2005 remain in
place until the Chamber renders a Decision following any Motion under Rule 75
(I) that may be made by the Parties; and,
DENIES the Motion in all other respects.

Arusha, 1 November 2005.

[Signed] : Arlette Ramaroson; William Sekule; Solomy Balungi Bossa

***

Decision on Renzaho’s Motion on Certification
to Appeal the Decision on Protective Measures for Victims

and Witnesses to Crimes Alleged in the Indictment
1 November 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Certification to appeal, Motion moot – Motion denied

International Instrument cited :
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Rules of Procedure and Evidence, rules 73 (A), 73 (C) and 73 (E)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Arlette Ramaroson, Presiding,

Judge William H. Sekule, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of Renzaho’s “Requête de la Défense en demande d’autorisation

de faire appel en vertu de l’article 73 (C) du 17 août 2005 Règlement de Preuve et
de Procédure”, filed on 24 August 2005 (the “Motion”);

NOTING the Prosecutor’s “Response to the ‘Requête de la Défense en demande
d’autorisation de faire appel en vertu de 1’article 73 (C) du Règlement de Preuve et
de Procédure’”, filed on 6 September 2005 (the “Prosecutor’s Response”);

CONSIDERING the Defence’s “Réplique de la Défense à la Réponse du Procureur
à la Requête de la Défense en demande d’autorisation de faire appel en vertu de
1’article 73 (C) du Règlement de Preuve et de Procédure”, filed on 13 October 2005
(the “Defence’s Reply”);

RECALLING the Prosecutor’s “Motion for Protective Measures for Victims and
Witnesses to Crimes alleged in the Indictment”, filed on 6 June 2005 (the “Prosecu-
tor’s Motion”);

NOTING the “Decision on the Prosecutor’s Motion for Protective Measures for
Victims and Witnesses to Crimes alleged in the Indictment”, issued on 17 August
2005 (the “impugned Decision”);

NOTING FURTHER the Registry’s directions to the Parties regarding filing of
responses and replies to the Prosecutor’s Motion, dated 4 July 2005 (the “Registry’s
Directions”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), particularly Rules 73 (C) and (E);

NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written
submissions of the Parties.

Introduction

1. On 6 June 2005, the Prosecutor moved the Chamber to award protective
measures for several witnesses. Of the 18 Annexes supporting the motion, 17 were
in English.

2. On 4 July 2005, the Registry informed the Parties of the time limits with respect
to the filing of responses and replies. The Defence for Renzaho was directed to file
its response within five days after the receipt of the French translation and the
Prosecution within five days of receipt of the Defence response.

3. On 14 July 2005, the Registry informed the Defence that it was awaiting its
response to the Prosecutor’s Motion and asked the Defence to indicate its position so
the Chamber could be informed of the current status.
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4. On 17 August 2005, the Chamber issued a Decision granting in part the
Prosecutor’s Motion for witness protective measures.

Submissions of the Parties

The Defence Motion

5. The Defence submits that it received the Prosecutor’s Motion, in English, on 8 June
2005. Attached to this motion were several Annexes, comprising over 70 pages.

6. The Defence submits that it understands Rule 73 (E) to provide a Party with five
days within which to reply to a motion from the date on which it is received in the
working language of the Party, in this case, French.

7. In the Annexes adjoining the Motion, the Defence attaches an email it sent to
the Registry on 8 July 2005, informing the Registry that it was still awaiting the
Prosecutor’s Motion and Annexes. The Defence noted that it had received a commu-
nication from the Registry via electronic mail but had been unable to open and print
the attachments. The Defence requested that the Registry transmit the translated
Motion and adjoining Annexes by facsimile. The Defence also sought confirmation
from the Registry that the time limits imposed by the Chamber for filing its response
had not begun to run, considering the translated documents had not been received.

8. The Defence submits that on 11 July 2005, it received the French translation of
the Prosecutor’s Motion, but not of the Annexes. The Defence subsequently wrote to
the Registry, noting the sheer number of the Annexes, as well as the Prosecutor’s reli-
ance upon them in justifying its Motion. The Defence informed the Registry that since
it had not received a translation of these Annexes, it was of the view that the period
within which it had to reply to the Motion would not begin to run until receipt of
the translated Annexes.

9. The Defence reiterated its request for translation of the Annexes on 20 July 2005,
noting that it was unable to respond without a translation of the Annexes. In view
of the lack of response from the Registry on the issue of time limits, the Defence
submits it was justified in believing the Registry would not object to the delay in the
submission of its response.

10. On 17 August 2005, the Defence received the impugned Decision. The Defence
maintains that it was not given an opportunity to reply to the Prosecutor’s Motion,
the core of which concerned the fundamental rights of the Defence. As a result, the
Defence submits that it has been prevented from knowing the identity of the Prose-
cution witnesses for whom protective measures are sought until the last moment.

11. In conclusion, the Defence seeks certification to appeal the impugned Decision
pursuant to Rule 73 (B), in order to present its arguments, which would assure the
rights of the Defence as well as the equality of parties in these proceedings.

The Prosecution’s Response

12. The Prosecutor submits that the Defence has failed to satisfy the requirements of
Rule 73 (B) and accordingly moves the Chamber to deny the Motion in its entirety1.

1 Prosecution’s Response, para. 9.
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13. The Prosecution argues that the impugned Decision is consistent with this Tri-
bunal’s and the International Criminal Tribunal for the Former Yugoslavia’s jurispru-
dence, according to which the Accused has the right to receive translations into a lan-
guage he understands of certain well-determined documents. The Prosecution
maintains that this does not mean that each and every act or document produced dur-
ing trial has to be translated into both working languages of the Tribunal2. The
Prosecution submits that the documents in question, namely the annexes to the
Prosecution’s Motion, are subsidiary and thus are not required to be translated in order
to enable the Defence to respond3.

14. The Prosecution further submits that the impugned Decision does not prejudice
the rights of the Accused and the Defence has failed to raise any substantial objec-
tions to the terms of the Chamber’s orders4.

The Defence’s Reply

15. The Defence’s Reply reiterates the arguments contained in the Motion and
stresses the importance of the equality of arms for a fair trial, which it submits has
been violated because the Defence’s arguments were not heard5.

16. The Defence further submits that the Prosecution’s prayer to be authorised to
disclose the witnesses’ identities 21 days before the start of their testimony can only
be ordered pursuant to Rule 69 (A). This Rule, however, is only applicable in excep-
tional circumstances and therefore cannot be sought as a blanket protection for all wit-
nesses. Besides, this measure violates the rights of the Accused to have the time and
facilities to adequately prepare his defence, pursuant to Art. 20 of the statute6.

17. The Defence observes that the disclosure of documents to the Defence within
reasonable time would expedite the proceedings. It points out that if it was clear that
the Annexes would not be communicated in French, it would have been good manners
to inform it, rather than take a decision without informing the Defence that its argu-
ments would not be heard7.

18. The Defence accepts that the Accused does not have the right to receive each
and every document translated into a language slhe understands. It submits, however,

2 Ibid., paras. 10-14, relying on Bagosora et al., Certification of Appeal concerning Prosecution
Investigation of Protected Defence Witnesses (TC), 21 July 2005, para. 6; Zigiranyirazo, Décision
relative à la requête en extrême urgence de la Défense aux fins de traduction des éléments essen-
tiels du mémoire préalable au procès du Procureur (TC), 30 August 2005, para. 3; Muhimana,
Décision relative à la requête de la Défense aux fins de traduction des documents de l’accusation
et des actes de procédure en Kinyarwanda, langue de l’accusé et en français, langue de son Con-
seil – Articles 10 et 31 du Statut et 3, 19, 31, 33 (B), 54, 66 (A) et 73 du Règlement (TC),
6 November 2001, para. 33; Delalic et al., Décision relative à la requête de la Défense aux fins
de transmission des documents dans la langue de l’accusé (TC), 25 September 1996.

3 Prosecution’s Response, paras. 11-13.
4 Prosecutor’s Response, para. 16-17.
5 Defence’s Reply, paras. 10-15, relying on Art. 10 of the Universal Declaration of Human

Rights; ECHR Neumeister v. Austria, 27 June 1968, para. 22; ECHR, Dumbo Beheer BV v. The
Netherlands, 27 October 1993, para. 33.

6 Ibid., paras. 16-20.
7 Ibid., paras. 22-29.
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that the Annexes were of fundamental importance for the Prosecution’s Motion and
thus had to be translated in the interests of a fair trial8.

DELIBERATIONS
19. The Chamber has carefully considered all the submissions of the Parties.
20. In light of the Chamber’s Decision of 01 November 2005, the Chamber finds

that this Motion has been rendered moot.
FOR THE ABOVE REASONS,
THE TRIBUNAL denies the Motion in its entirety.

Arusha, 1 November 2005.

[Signed] : Arlette Ramaroson; William Sekule; Solomy Balungi Bossa

***

Decision on Renzaho’s Motion on Certification
to Appeal the Decision on Protective Measures for Victims

and Witnesses to Crimes Alleged in the Indictment
9 November 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Certification to appeal, Motion moot – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 73 (A), 73 (C) and 73 (E)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Arlette Ramaroson, Presiding,

Judge William H. Sekule, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of Renzaho’s “Requête de la défense en demande d’autorisation

de faire appel en vertu de l’article 73 (C) du 17 août 2005 Règlement de Preuve et
de Procédure”, filed on 24 August 2005 (the “Motion”);

NOTING the Prosecutor’s “Response to the ‘Requête de la défense en demande
d’autorisation de faire appel en vertu de l’article 73 (C) du Règlement de Preuve et
de Procédure’”, filed on 6 September 2005 (the “Prosecutor’s Response”);

8 Ibid., paras. 32-35.
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CONSIDERING the Defence’s “Réplique de la défense à la Réponse du Procureur
à la Requête de la défense en demande d’autorisation de faire appel en vertu de
l’article 73 (C) du Règlement de Preuve et de Procédure”, filed on 13 October 2005
(the “Defence’s Reply”);

RECALLING the Prosecutor’s “Motion for Protective Measures for Victims and
Witnesses to Crimes alleged in the Indictment”, filed on 6 June 2005 (the “Prosecu-
tor’s Motion”);

NOTING the “Decision on the Prosecutor’s Motion for Protective Measures for
Victims and Witnesses to Crimes alleged in the Indictment”, issued on 17 August
2005 (the “impugned Decision”);

NOTING FURTHER the Registry’s directions to the Parties regarding filing of
responses and replies to the Prosecutor’s Motion, dated 4 July 2005 (the “Registry’s
Directions”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), particularly Rules 73 (C) and (E);

NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written
submissions of the Parties.

Introduction

2. On 6 June 2005, the Prosecutor moved the Chamber to award protective
measures for several witnesses. Of the 18 Annexes supporting the motion, 17 were
in English.

3. On 4 July 2005, the Registry informed the Parties of the time limits with respect
to the filing of responses and replies. The Defence for Renzaho was directed to file
its response within five days after the receipt of the French translation and the
Prosecution within five days of receipt of the Defence response.

4. On 14 July 2005, the Registry informed the Defence that it was awaiting its
response to the Prosecutor’s Motion and asked the Defence to indicate its position so
the Chamber could be informed of the current status.

5. On 17 August 2005, the Chamber issued a Decision granting in part the
Prosecutor’s Motion for witness protective measures.

Submissions of the Parties

The Defence Motion

1. The Defence submits that it received the Prosecutor’s Motion, in English, on 8
June 2005. Attached to this motion were several Annexes, comprising over 70 pages.

2. The Defence submits that it understands Rule 73 (E) to provide a Party with five
days within which to reply to a motion from the date on which it is received in the
working language of the Party, in this case, French.

3. In the Annexes adjoining the Motion, the Defence attaches an email it sent to
the Registry on 8 July 2005, informing the Registry that it was still awaiting the
Prosecutor’s Motion and Annexes. The Defence noted that it had received a commu-
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nication from the Registry via electronic mail but had been unable to open and print
the attachments. The Defence requested that the Registry transmit the translated
Motion and adjoining Annexes by facsimile. The Defence also sought confirmation
from the Registry that the time limits imposed by the Chamber for filing its response
had not begun to run, considering the translated documents had not been received.

4. The Defence submits that on 11 July 2005, it received the French translation of
the Prosecutor’s Motion, but not of the Annexes. The Defence subsequently wrote to
the Registry, noting the sheer number of the Annexes, as well as the Prosecutor’s reli-
ance upon them in justifying its Motion. The Defence informed the Registry that since
it had not received a translation of these Annexes, it was of the view that the period
within which it had to reply to the Motion would not begin to run until receipt of
the translated Annexes.

5. The Defence reiterated its request for translation of the Annexes on 20 July 2005,
noting that it was unable to respond without a translation of the Annexes. In view
of the lack of response from the Registry on the issue of time limits, the Defence
submits it was justified in believing the Registry would not object to the delay in the
submission of its response.

6. On 17 August 2005, the Defence received the impugned Decision. The Defence
maintains that it was not given an opportunity to reply to the Prosecutor’s Motion,
the core of which concerned the fundamental rights of the Defence. As a result, the
Defence submits that it has been prevented from knowing the identity of the Prose-
cution witnesses for whom protective measures are sought until the last moment.

7. In conclusion, the Defence seeks certification to appeal the impugned Decision
pursuant to Rule 73 (B), in order to present its arguments, which would assure the
rights of the Defence as well as the equality of parties in these proceedings.

The Prosecution’s Response

8. The Prosecutor submits that the Defence has failed to satisfy the requirements of
Rule 73 (B) and accordingly moves the Chamber to deny the Motion in its entirety1.

9. The Prosecution argues that the impugned Decision is consistent with this Tri-
bunal’s and the International Criminal Tribunal for the Former Yugoslavia’s jurispru-
dence, according to which the Accused has the right to receive translations into a lan-
guage he understands of certain well-determined documents. The Prosecution
maintains that this does not mean that each and every act or document produced
during trial has to be translated into both working languages of the Tribunal2. The

1 Prosecution’s Response, para. 9.
2 Ibid., paras. 10-14, relying on Bagosora et al., Certification of Appeal concerning Prosecution

Investigation of Protected Defence Witnesses (TC), 21 July 2005, para. 6; Zigiranyirazo, Décision
relative à la requête en extrême urgence de la Défense aux fins de traduction des élements essentiels
du mémoire préalable au procès du Procureur (TC), 30 August 2005, para. 3; Muhimana, Décision
relative à la requête de la Défense aux fins de traduction des documents de l’Accusation et des
actes de procédure en Kinyarwanda, langue de l’Accusé et en français, langue de son Conseil –
Articles 10 et 31 du Statut et 3, 19, 31, 33 (B), 54, 66 (A) et 73 du Règlement (TC), 6 November
2001, para. 33; Delalic et al., Décision relative à la requête de la Défense aux fins de transmission
des documents dans la langue de l’Accusé (TC), 25 September 1996.
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Prosecution submits that the documents in question, namely the annexes to the Pros-
ecution’s Motion, are subsidiary and thus are not required to be translated in order
to enable the Defence to respond3.

10. The Prosecution further submits that the impugned Decision does not prejudice
the rights of the Accused and the Defence has failed to raise any substantial objec-
tions to the terms of the Chamber’s orders4.

The Defence’s Reply

11. The Defence’s Reply reiterates the arguments contained in the Motion and
stresses the importance of the equality of arms for a fair trial, which it submits has
been violated because the Defence’s arguments were not heard5.

12. The Defence further submits that the Prosecution’s prayer to be authorised
to disclose the witnesses’ identities 21 days before the start of their testimony can
only be ordered pursuant to Rule 69 (A). This Rule, however, is only applicable
in exceptional circumstances and therefore cannot be sought as a blanket protection
for all witnesses. Besides, this measure violates the rights of the Accused to have
the time and facilities to adequately prepare his defence, pursuant to Art. 20 of the
Statute6.

13. The Defence observes that the disclosure of documents to the Defence within
reasonable time would expedite the proceedings. It points out that if it was clear that
the Annexes would not be communicated in French, it would have been good manners
to inform it, rather than take a decision without informing the Defence that its argu-
ments would not be heard7.

14. The Defence accepts that the Accused does not have the right to receive each
and every document translated into a language s/he understands. It submits, however,
that the Annexes were of fundamental importance for the Prosecution’s Motion and
thus had to be translated in the interests of a fair trial8.

Deliberations

15. The Chamber has carefully considered all the submissions of the Parties.
16. In light of the Chamber’s Decision of 09 November 2005, the Chamber finds

that this Motion has been rendered moot.
FOR THE ABOVE REASONS,
THE TRIBUNAL denies the Motion in its entirety.

3 Prosecution’s Response, paras. 11-13.
4 Prosecutor’s Response, para. 16-17.
5 Defence’s Reply, paras. 10-15, relying on Art. 10 of the Universal Declaration of Human

Rights; ECHR Neumeister v. Austria, 27 June 1968, para. 22; ECHR, Dumbo Beheer BV v. The
Netherlands, 27 October 1993, para. 33.

6 Ibid., paras. 16-20.
7 Ibid., paras. 22-29.
8 Ibid., paras. 32-35.
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Arusha, 9 November 2005.

[Signed] : Arlette Ramaroson; William H. Sekule; Solomy Balungi Bossa

***

Decision on Renzaho’s Motion
to Reconsider the Decision on Protective Measures for Victims

and Witnesses to Crimes alLeged in the Indictment
9 November 2005 (ICTR-97-31-I)

(Original : English)

Trial Chamber II

Judges : Arlette Ramaroson, Presiding Judge; William Sekule; Solomy Balungi Bossa

Tharcisse Renzaho – Protective Measures for Victims and Witnesses, Temporal scope
of the protective measures for witnesses, Inherent jurisdiction of a judicial body to
reconsider its decision in particular circumstances – Responsibility of overseeing the
translation of documents on the Registry – Right of the Accused to be heard –
Interests of judicial economy – Motion partially granted

International Instruments cited :

Directive for the Registry, art. 3 (E) and 13 (6); Rules of Procedure and Evidence,
rules 33 (A), 73 (A), 73 (E), 75 (A) and 75 (I); Statute, art. 16 (1) and 20

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Decision
(Prosecutor’s Request for Review or Reconsideration), 31 March 2000 (ICTR-97-19);
Trial Chamber, The Prosecutor v. Mika Muhimana, Decision on the Defence Motion
for the Translation of Prosecution and Procedural Documents into Kinyarwanda, the
language of the Accused, and into French, the language of His Counsel (Articles 20
and 31 of the Statute and Rules 3, 19, 31, 33 (B), 54, 66 (A) and 73 of the Rules),
6 November 2001 (ICTR-95-1B); Trial Chamber, The Prosecutor v. Paul Bisengimana,
Decision on Bisengimana’s Motion for Complete and Accurate Translation into Working
Languages of the Tribunal and Respect for the Rights of the Accused, 7 March 2003
(ICTR-2000-60); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Deci-
sion on Defence Motion for Reconsideration of the Trial Chamber’s Decision and
Scheduling Order of 5 December 2001, 18 July 2003 (ICTR-98-41); Trial Chamber,
The Prosecutor v. Théoneste Bagosora et al., Decision on Reconsideration of Order
to reduce Witness List and on Motion for Contempt for Violation of that order,
1 March 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Théoneste Bagosora
et al., Decision on Prosecutor’s Motion for Reconsideration of the Trial Chamber’s
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“Decision on Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule
73 bis (E)”, 15 June 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Pauline
Nyiramasuhuko et al., Decision on Pauline Nyiramasuhuko’s Ex-Parte – Extremely
Urgent Motion for Reconsideration of Trial Chamber II’s Decision on Nyiramasuhu-
ko’s Strictly Confidential Ex-Parte – Under Seal – Motion for Additional Protective
Measures for Defence Witness WBNM dated 17 June 2005 or, Subsidiarily, on Nyira-
masuhuko’s Strictly Confidential Ex-Parte – Under Seal – Motion for Additional Pro-
tective Measures for Defence Witness WBNM, 4 July 2005 (ICTR-98-42)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Arlette Ramaroson, Presiding,

Judge William H. Sekule, and Judge Solomy Balungi Bossa (the “Chamber”);
BEING SEISED of Renzaho’s “Requête de la défense en demande de rabat de la

décision du 17 août 2005 et de réouverture des débats”, filed on 26 August 2005 (the
“Motion”);

NOTING the Prosecutor’s “Response to ‘Requête de la défense en demande
d’autorisation de faire appel en vertu de l’article 73 (C) du Règlement de Preuve et
de Procédure’’”, filed on 6 September 2005 (the “Prosecutor’s Response”);

CONSIDERING the Defence’s “Réplique de la défense à la réponse du Procureur
à la Requête de la défense en demande d’autorisation de faire appel en vertu de
l’article 73 (C) du Règlement de Preuve et de Procédure”1, filed on 13 October 2005
(the “Defence’s Reply”);

RECALLING the Prosecutor’s “Motion for Protective Measures for Victims and
Witnesses to Crimes alleged in the Indictment”, filed on 6 June 2005 (the “Prosecu-
tor’s Motion”);

NOTING the “Decision on the Prosecutor’s Motion for Protective Measures for
Victims and Witnesses to Crimes alleged in the Indictment”, issued on 17 August
2005 (the “impugned Decision”);

NOTING FURTHER the Registry’s directions to the Parties regarding filing of
responses and replies to the Prosecutor’s Motion, dated 4 July 2005 (the “Registry’s
Directions;”);

CONSIDERING the Statute of the Tribunal (the “Statute”) and the Rules of Pro-
cedure and Evidence (the “Rules”), particularly Rule 73 (E);

NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written
submissions of the Parties.

Introduction

1. On 6 June 2005, the Prosecutor moved the Chamber to award protective
measures for several witnesses. Of the 18 Annexes supporting the motion, 17 were
in English.

1  This Reply concerned both the Motion for Certification to Appeal and the instant Motion,
see the Defence’s e-mail to the Registry of 13 October 2005.
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2. On 4 July 2005, the Registry informed the Parties of the time limits with respect
to the filing of responses and replies. The Defence for Renzaho was directed to file
its response within five days after the receipt of the French translation and the
Prosecution within five days of receipt of the Defence response.

3. On 14 July 2005, the Registry informed the Defence that it was awaiting its
response to the Prosecutor’s Motion and asked the Defence to indicate its position so
the Chamber could be informed of the current status.

4. On 17 August 2005, the Chamber issued a Decision granting in part, the
Prosecutor’s Motion for witness protective measures.

Submissions of the Parties

The Motion

5. The Defence submits that it received the Prosecutor’s Motion, in English, on 8 June
2005. Attached to this motion were several Annexes, comprising over 70 pages.

6. The Defence submits that it understands Rule 73 (E) to provide a Party with five
days within which to reply to a motion from the date on which it is received in the
working language of the Party, in this case, French.

7. In the Annexes adjoining the Motion, the Defence attaches an email it sent to
the Registry on 8 July 2005, informing the Registry that it was still awaiting the
Prosecutor’s Motion and Annexes. The Defence noted that it had received a commu-
nication from the Registry via electronic mail but had been unable to open and print
the attachments. The Defence requested that the Registry transmit the translated
Motion and adjoining Annexes by facsimile. The Defence also sought confirmation
from the Registry that the time limits imposed by the Chamber for filing its response
had not begun to run, considering the translated documents had not been received.

8. The Defence submits that on 11 July 2005, it received the French translation of
the Prosecutor’s Motion, but not of the Annexes. The Defence subsequently wrote to
the Registry, noting the sheer number of the Annexes, as well as the Prosecutor’s reli-
ance upon them in justifying its Motion. The Defence informed the Registry that since
it had not received a translation of these Annexes, it was of the view that the period
within which it had to reply to the Motion would not begin to run until receipt of
the translated Annexes.

9. The Defence reiterated its request for translation of the Annexes on 20 July
2005, noting that it was unable to respond without a translation of the Annexes. In
view of the lack of response from the Registry on the issue of time limits, the
Defence submits it was justified in believing the Registry would not object to the
delay in the submission of its response.

10. On 17 August 2005, the Defence received the impugned Decision. The Defence
maintains that it was not given an opportunity to reply to the Prosecutor’s Motion,
the core of which concerned the fundamental rights of the Defence. As a result, the
Defence submits that it has been prevented from knowing the identity of the Prose-
cution witnesses for whom protective measures are sought until the last moment.

11. The Defence informs the Chamber that it has filed a separate Motion seeking
certification to appeal the impugned Decision. However, it maintains that since the
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Chamber was unaware that the lack of a Defence Response was due to the non-receipt
of the relevant documents in its working language, the only language the Accused
understands, the Chamber has the discretionary power to reconsider the impugned
Decision.

The Prosecutor’s Response

12. The Prosecutor submits that the Chamber has no jurisdiction to withdraw its
decision, and neither is there a provision within the Rules for either party to request
a withdrawal of a Trial Chamber decision. Accordingly, the Prosecutor moves the
Chamber to deny the Motion in all respects2. The Prosecutor maintains that the
impugned decision is consistent with this Tribunal’s and the International Criminal
Tribunal for the Former Yugoslavia’s jurisprudence, and does not prejudice the rights
of the Accused3.

13. The Prosecutor notes that the Defence has failed to raise any substantial objec-
tion to the terms of the Chamber’s orders4.

The Defence’s Reply

14. The Defence’s Reply reiterates the arguments contained in the Motion and
stresses the importance of the equality of arms for a fair trial, which it submits has
been violated because the Defence’s arguments were not heard5.

15. The Defence further submits that the Prosecution’s prayer to be authorised to
disclose the witnesses’ identities 21 days before the start of their testimony can only
be ordered pursuant to Rule 69 (A). This Rule, however, is only applicable in excep-
tional circumstances and therefore cannot be sought as a blanket protection for all wit-
nesses. Besides, this measure violates the rights of the Accused to have the time and
facilities to adequately prepare his defence, pursuant to Art. 20 of the Statute6.

16. The Defence observes that the disclosure of documents to the Defence within
reasonable time would expedite the proceedings. It points out that if it was clear that
the Annexes would not be communicated in French, it would have been good manners

2 Prosecutor’s Response, para. 15.
3 Ibid., para. 10-14 and 16, relying on Bagosora et al., Certification of Appeal Concerning

Prosecution Investigation of Protected Defence Witnesses (TC), 21 July 2005, para. 6; Zigi-
ranyirazo, Décision relative à la requête en extrême urgence de la Défense aux fins de traduction
des éléments essentiels du mémoire préalable au procès du Procureur (TC), 30 August 2005,
para. 3; Muhimana, Décision relative à la requête de la Défense aux fins de traduction des
documents de l’accusation et des actes de procédure en Kinyarwanda, langue de l’Accusé et en
français, langue de son Conseil – Articles 10 et 31 du Statut et 3, 19, 31, 33 (B), 54, 66 (A)
et 73 du Règlement (TC), 6 November 2001, para. 33; Delalic et al., Décision relative à la
requête de la Défense aux fins de transmission des documents dans la langue de l’Accusé (TC),
25 September 1996.

4 Prosecutor’s Response, para. 17.
5 Defence’s Reply, paras. 10-15, relying on Art. 10 of the Universal Declaration of Human

Rights; ECHR Neumeister v. Austria, 27 June 1968, para. 22; ECHR, Dumbo Beheer BV v. The
Netherlands, 27 October 1993, para. 33.

6 Ibid., paras. 16-20.
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to inform it, rather than take a decision without informing the Defence that its argu-
ments would not be heard7.

17. The Defence accepts that the Accused does not have the right to receive each
and every document translated into a language s/he understands. It submits, however,
that the Annexes were of fundamental importance for the Prosecution’s Motion and
thus had to be translated in the interests of a fair trial8.

Deliberations

18. The Chamber has carefully considered all the submissions of the Parties.
19. The Chamber recalls the facsimile sent to the Defence on 4 July 2005, directing

the Defence to file its response within five days of the receipt of the translation and
notes the correspondence between the Defence and the Registry as contained in the
Defence Annexes A and B.

20. The Chamber further recalls its jurisprudence on reconsideration, namely that,
[t]he fact that the Rules are silent as to reconsideration, however, is not, in

itself, determinative of the issue whether or not reconsideration is available in
“particular circumstances” and a judicial body has inherent jurisdiction to recon-
sider its decision in “particular circumstances.” Therefore, although the Rules do
not explicitly provide for it, the Chamber has an inherent power to reconsider
its own decisions. However, it is clear that reconsideration is an exceptional
measure that is available only in particular circumstances9.

The Chamber notes that it has the inherent jurisdiction, to be exercised at its dis-
cretion, to reconsider an impugned decision, including but not limited to the following
circumstances :
i) Where the impugned decision was erroneous in law or an abuse of discretion when

decided and for this reason a procedural irregularity has caused a failure of natural
justice; or,

ii) Where new material circumstances have arisen since the decision was issued10.

7 Ibid., paras. 22-29.
8 Ibid., paras. 32-35.
9 Nyiramasuhuko et al., Decision on Pauline Nyiramasuhuko’s Ex-Parte – Extremely Urgent

Motion for Reconsideration of Trial Chamber II’s Decision on Nyiramasuhuko’s Strictly Confi-
dential Ex-Parte - Under Seal - Motion for Additional Protective Measures for Defence Witness
WBNM dated 17 June 2005 or, Subsidiarily, on Nyiramasuhuko’s Strictly Confidential Ex-Parte
- Under Seal - Motion for Additional Protective Measures for Defence Witness WBNM (TC),
4 July 2005, para. 3, quoting Bagosora et al., ICTR-98-41-T, Decision on Prosecutor’s Motion
for Reconsideration of the Trial Chamber’s “Decision on Prosecutor’s Motion for Leave to Vary
the Witness List Pursuant to Rule 73 bis (E)” (TC), 15 June 2004, para. 7.

10 Barayagwiza, Decision (Prosecutor’s Request for Review or Reconsideration) (AC),
31 March 2000, Separate Opinion of Judge Shahabuddeen, paras. 4-5; Bagosora et al., Decision
on Reconsideration of Order to Reduce Witness List and on Motion for Contempt for Violation
of that Order (TC), 1 March 2004, para. 11; Bagosora et al., Decision on Defence Motion for
Reconsideration of the Trial Chamber’s Decision and Scheduling Order of 5 December 2001
(TC), 18 July 2003, para. 25.
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22. Pursuant to Article 16 (1) of the Statute and Rule 33 (A) of the Rules, the
Chamber notes that the Registry is responsible for the administration and servicing
of the Tribunal, whilst Rule 3 (E) of the Rules and Article 13 (6) of the Directive for
the Registry place the responsibility of overseeing the translation of documents on the
Registry11.

23. The Chamber recalls Tribunal jurisprudence which states that
“parties can only refer a matter to the Chamber if the Party or parties con-

cerned and the Registrar have been unable to settle by themselves a dispute con-
cerning a problem of translation or interpretation”,

as is the case here12.
24. The Chamber notes that the Registry did not respond to the Defence’s concerns

communicated on 20 July 2005 in relation to the questions of the translation of the
Annexes and the interpretation of the Chamber’s stipulated time limits. The Defence
submits that this absence of a response led it to believe that the specific time frames
directed by the Chamber had not begun to run. Furthermore, these concerns were not
communicated to the Chamber by the Registry.

25. In these particular circumstances, the Chamber notes that the impugned Deci-
sion was made in the absence of any knowledge of the Defence’s concerns. Therefore,
the Chamber finds that the Defence has demonstrated a new material circumstance
that has arisen since the Decision was issued. The Chamber acknowledges and
recognises the right of the Accused to be heard, pursuant to Article 20 of the Statute,
and that any measures awarded should be consistent with the rights of the Accused
as provided by Rule 75 (A). The Chamber hence finds that the Accused could have
suffered prejudice arising from the fact that he was not heard.

26. The Chamber is mindful of the fact that witness protection measures for both
Prosecution and Defence witnesses relate to the security and safety of witnesses, and
are serious matters and of special concern to the Chamber.

27. Furthermore, protective measures, once granted, are neither definitive nor per-
manent, for they may be rescinded, varied or augmented, should good cause be
demonstrated, pursuant to Rule 75 (I). In ordinary circumstances, the possibility of
prejudice in this particular case would have warranted a vacation of the impugned
Decision as a remedy to the Defence. However, after careful consideration of the
above issues and the provisions of Rule 75 (I), the Chamber is of the view that
this is not necessary. The Parties, if they so wish, may file an appropriate Motion
under these provisions. The Chamber therefore invites the Defence, if it so wishes,
to address any prejudice suffered by utilising Rule 75 (I), with a view to having
the measures awarded in the impugned Decision either rescinded, varied, or aug-
mented.

11 Bisengimana, Decision on Bisengimana’s Motion for Complete and Accurate Translation into
Working Languages of the Tribunal and Respect for the Rights of the Accused (TC), 7 March
2003, para. 6.

12 Muhimana, Decision on the Defence Motion for the Translation of Prosecution and Proce-
dural Documents into Kinyarwanda, the Language of the Accused, and into French, the Language
of his Counsel (TC), 6 November 2001, para. 10.
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28. The Chamber wishes to underscore that parties should exercise all diligence to
ensure an effective working practice in the management of their case. Should parties
wish to rely upon supporting material that exists in the public domain and which can
also be found in the other official language of the Tribunal, it would be good practice
for the moving party to serve the material in both languages to prevent a recurrence
of this very situation. In addition, the Chamber would like to underscore that in the
interests of judicial economy, should the Defence wish to have Annexes translated in
the future, it should act diligently and seize the Chamber with a request for translation
in a timely fashion.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Motion in part and DIRECTS that :

I. The Defence for Renzaho, should it wish to do so, file a Motion under Rule 75 (I)
to rescind, vary or augment the protective measures granted in the impugned Deci-
sion of 17 August 2005;

II. The protective measures granted in the Decision of 17 August 2005 remain in place
until the Chamber renders a Decision following any Motion under Rule 75 (I) that
may be made by the Parties; and,
DENIES the Motion in all other respects.

Arusha, 9 November 2005.

[Signed] : Arlette Ramaroson; William H. Sekule; Solomy Balungi Bossa
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The Prosecutor v. Juvénal RUGAMBARA

Case N° ICTR-2000-59

Case History

• Name : RUGAMBARA
• First Name : Juvénal
• Date of Birth : 1959
• Sex : male
• Nationality : Rwandan
• Former Official Function : Bourgmestre of Bicumbi, préfecture of Kigali-

Rural
• Date of Indictment’s Confirmation : 13 July 2000
• Amendement of the Indictment : 2 July 2007 (Reduction of the counts from

9 charges to the unique charge of Extermination as a crime against humanity)

• Count : Extermination as a crime against humanity
• Date and Place of Arrest : 11 August 2003, Uganda
• Date of Transfer : 13 August 2003
• Date of Initial Appearance : 15 August 2003
• Date Trial Began : 13 July 2007
• Pleading : guilty
• Date and content of the Sentence : 16 November 2007, Sentenced to 11 years

imprisonment
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Le Procureur c. Juvénal RUGAMBARA

Affaire N° ICTR-2000-59

Fiche technique

• Nom : RUGAMBARA
• Prénom : Juvénal
• Date de naissance : 1959
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Bourgmestre de Bicumbi,

Préfecture de Kigali-Rural
• Date de confirmation de l’acte d’accusation : 13 juillet 2000
• Modification de l’acte d’accusation : 2 juillet 2007 (Réduction des charges de

9 chefs d’accusation au seul chef d’extermination en tant que crime contre
l’humanité)

• Chefs d’accusation : Extermination en tant que crime contre l’humanité
• Date et lieu de l’arrestation : 11 août 2003, en Ouganda
• Date du transfert : 13 août 2003
• Date de la comparution initiale : 15 août 2003
• Date du début du procès : 13 juillet 2007
• Précision sur le plaidoyer : coupable
• Date et contenu du prononcé de la peine : 16 novembre 2007, condamné à

11 ans de prison
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Decision on the Prosecutor’s Motion
for Protective Measures for Witnesses

28 October 2005 (ICTR-2001-59-I)

(Original : English)

Trial Chamber II

Judges : Asoka De Silva, Presiding Judge; Taghrid Hikmet; Seon Ki Park

Juvénal Rugambara – Protective Measures for Witnesses, Real fear for the safety of
the witness underscored by an objective basis, Obligation of the Prosecutor to provide
the Chamber with all the material necessary for it to make a reasoned decision –
Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 69, 73 (A) and 75; Statute, art. 21

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora, Decision on the
Extremely Urgent Request Made by the Defence for Protection Measures for M. Ber-
nard Ntuyahaga, 13 September 1999 (ICTR-96-7)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Slobodan Milosević, Second Decision on
Prosecution Motion for Protective Measures for Sensitive Source Witnesses, 18 June
2002 (IT-02-54)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber II composed of Judge Asoka De Silva, Presiding, Judge

Taghrid Hikmet, and Judge Seon Ki Park (the “Chamber”);
BEING SEISED of the “Prosecutor’s Motion for Protective Measures for Witnesses”

filed on 16 September 2005 (the “Motion”);
CONSIDERING the “Mémoire en réplique à la requête en date du 16/09/2005 du

Procureur en prescription de mesures de protection de témoin”, filed on 26 September
2005 (the “Defence Response”);

CONSIDERING the Statute of the Tribunal (the “Statute”), in particular Articles
14, 19 and 21, and the Rules of Procedure and Evidence (the “Rules”), specifically
Rules 69 and 75;

NOW DECIDES the Motion pursuant to Rule 73 (A) on the basis of the written
submissions of the Parties.
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Submissions of the Parties

The Prosecution

1. The Motion is brought pursuant to Articles 14, 19 and 21 of the Statute and
Rules 69 and 75 of the Rules.

2. The Prosecution seeks protective measures for potential Prosecution witnesses
who live in Rwanda and who have not affirmatively waived their right to such pro-
tection.

3. The Prosecution submits that most of the potential witnesses have expressed con-
cern over their fate after testifying before the Tribunal, considering the insecurity in
Rwanda and the threats made against certain witnesses, as well as the risks, including
the assassination of witnesses who testified before the Tribunal. Consequently, the
Prosecution seeks appropriate protective measures for its potential witnesses. The
measures requested are as follows :
a) That the names, addresses, whereabouts of and other identifying information con-

cerning all victims and potential Prosecution witnesses falling into the definition
specified in paragraph 7 of the present motion1 be sealed by the Registry and not
included in any records of the Tribunal.

b) That the names, addresses, whereabouts of and other identifying information con-
cerning all victims and potential Prosecution witnesses falling into the definition
specified in paragraph 7 of the present motion be communicated only to the Vic-
tims and Witnesses Support Unit personnel by the Registry in accordance with the
established procedure and only in order to implement protective measures for these
individuals.

c) That the names, addresses, whereabouts of and other identifying information con-
cerning all victims and potential Prosecution witnesses falling into the definition
specified in paragraph 7 of the present motion shall not appear in any document
that is accessible to the public or the media.

d) That the Defence and the Accused shall not share, discuss, or reveal directly or
indirectly, with another party, any document or information concerning the identi-
fication of the witnesses.

e) That the disclosure to the Defence of the names, addresses, whereabouts of, and
any other identifying data which would reveal the identities of Prosecution witnesses
short-listed for trial, should be made 21 days before the date set for commencement
of trial.

f) That the Defence provide a list to the Trial Chamber and the Prosecution of all
persons working on the immediate Defence team who will have access to any infor-
mation referred to in the above paragraphs.

g) That the Defence and the Accused shall notify the Prosecution in writing of any
request to contact Prosecution witnesses, so that the Prosecution may respond
accordingly.

1 This category of witness is defined in paragraph 2 of the Present Decision.
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h) That nowhere and at no time shall the public and the media take photographs, make
video or audio recordings, or sketches of the witnesses without leave of the Cham-
ber.

i) That during each hearing before the Tribunal, or during communications and dis-
cussions between the parties involved in the trial and the public, the Prosecution
shall utilize a pseudonym to designate each Prosecution witness that it intends to
call. The use of pseudonyms shall last until such time when the Trial Chamber
orders otherwise.

The Defence

4. The Defence does not object to the Motion but submits that an order to disclose
all essential information in respect of the identities of Prosecution witnesses only
21 days before the date set for commencement of trial would not be in conformity
with the provisions of Rule 69 (C). According to the Defence, such disclosure should
be done at least three months before the start of trial in order for it to prepare and
conduct the necessary on-field investigations.

Deliberations

5. The Chamber recalls that Article 21 of the Statute empowers the Tribunal to
make rules for the protection of victims and witnesses and provides that protective
measures may include the conduct of in camera proceedings and the protection of
personal identity. Rule 54 of the Rules gives the Chamber a general power to issue
orders necessary for the conduct of a trial; Rule 69 provides that either party may
apply to the Chamber to order non-disclosure of the identity of witnesses who may
be in danger or at risk; Rule 75 stipulates the power of the Chamber to order measures
appropriate for the privacy or security of witnesses, and states that such measures
must be consistent with the rights of the Accused. Finally, Rule 73 enables either
party to bring motions before the Chamber after the initial appearance of the Accused.

6. The Chamber recalls the Bagosora Decision where it was stated that one of the
conditions for the grant of protective measures is that

“there must be a real fear for the safety of the witness and an objective basis
underscoring the fear”2.

7. The Chamber further recalls the ICTY decision in the Milosević case, where the
Trial Chamber stated that

“fears expressed by potential witnesses are not in themselves sufficient to
establish a real likelihood that they may be in danger or at risk”3.

2 The Prosecutor v. Bagosora et al, Case n° ICTR-96-7-I, “Decision on the Extremely Urgent
Request Made by the Defence for Protection Measures for Mr. Bernard Ntuyahaga” (TC), 13 Sep-
tember 1999, para. 28. The other two conditions for the grant of protective measures under Rule
75 are that the testimony of the witness “must be relevant and important to the Party’s case”,
and that “any measure taken should be strictly necessary”.

3 Prosecutor v. Milosević, Case n° IT-02-54, Second Decision on Prosecution Motion for Pro-
tective Measures for Sensitive Source Witnesses (TC), 18 June 2002, para. 7.
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8. The Chamber notes the Prosecution’s submissions that most of the victims and
potential Prosecution witnesses have expressed concern over their fate after testifying
before the Tribunal, considering the insecurity in Rwanda and the threats and dangers
faced by certain witnesses. However, the Chamber observes that the Prosecution does
not provide any information in support of its submission regarding the insecurity in
Rwanda for victims and potential witnesses.

9. The Chamber wishes to remind the Prosecution of its obligation to provide the
Chamber with all the material necessary for it to make a reasoned decision. In a mat-
ter as important as the protection of potential witnesses, the Prosecutor cannot expect
the Chamber to speculate on the security situation in Rwanda. The Chamber con-
cludes that the Prosecution has failed to demonstrate an objective basis for the sub-
jective fears expressed by the proposed witnesses. The Motion is therefore rejected.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Motion as currently formulated without prejudice to the right of the

Prosecution to file a fresh motion with the appropriate supporting material.

Arusha, 28 October 2005.

[Signed] : Asoka De Silva; Taghrid Hikmet; Seon Ki Park
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The Prosecutor v. Emmanuel RUKUNDO

Case N° ICTR-2001-70

Case History

• Name : RUKUNDO
• First Name : Emmanuel
• Date of Birth : 1959
• Sex : male
• Nationality : Rwandan
• Former Official Function : Military chaplain at Ruhengeri préfecture, trans-

ferred afterwards to Kigali
• Counts : Genocide and crimes against humanity for murder and extermina-

tion
• Date of Indictment’s confirmation : 5 July 2001
• Date and Place of Arrest : 12 July 2001, in Geneva, Switzerland
• Date of Transfer : 20 September 2001
• Date of Initial Appearance : 26 September 2001
• Date of Trial began : 15 November 2006
• Date and content of the sentence : 27 February 2009, Sentenced to 25 years

of imprisonment
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Le Procureur c. Emmanuel RUKUNDO

Affaire N° ICTR-2001-70

Fiche technique

• Nom : RUKUNDO
• Prénom : Emmanuel
• Date de naissance : 1959
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : aumônier de l’armée dans

la préfecture de Ruhengeri, affecté ensuite à Kigali
• Chefs d’accusation : génocide et crimes contre l’humanité (assassinat et exter-

mination)
• Date de confirmation de l’acte d’accusation : 5 juillet 2001
• Date et lieu de l’arrestation : 12 juillet 2001, à Genève, en Suisse
• Date du transfert : 20 septembre 2001
• Date de la comparution initiale : 26 septembre 2001
• Date du début du procès : 15 Novembre 2006
• Date et contenu du jugement : 27 février 2009, condamné à 25 ans d’empri-

sonnement
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Décision relative à la requête de la défense
aux fins de fixation de la date d’ouverture du procès ou,

à défaut, du transfert de l’affaire devant une juridiction nationale
Article 20 du Statut, et 11 bis du Règlement

de procédure et de preuve
1er Juin 2005 (ICTR-2001-70-PT)

(Original : Français)

Chambre de première instance III

Juges : Andrésia Vaz, Présidente de chambre; Flavia Lattanzi; Florence Rita Arrey

Emmanuel Rukundo – Fixation de la date d’ouverture du procès, Administration géné-
rale du Tribunal, Impossibilité pour la Chambre de fixer seule la date d’ouverture
du procès – Liberté provisoire, Pas de preuve que l’accusé ne constituera pas un dan-
ger pour les témoins et victimes – Transfert de l’affaire devant une juridiction natio-
nale, Suisse, Pouvoir de la Chambre de décider du transfert Proprio motu, Condition
de disponibilité de la juridiction nationale à recevoir l’affaire, Indisponibilité des juri-
dictions suisses à recevoir l’affaire – Requête rejetée

Instrument international cité :

Règlement de Procédure et de preuve, art. 11 bis, 11 bis (B), 11 bis (I), 65 (B) et
73 (A); Statut, art. 20

LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÉGEANT en la Chambre de première instance III composée des Juges Andrésia

Vaz, Président, Flavia Lattanzi et Florence Rita Arrey (la «Chambre»);
CONSIDÉRANT la «Requête pour la fixation de la date de l’ouverture du procès

ou, à défaut, pour le transfert de l’Affaire devant une juridiction nationale disposée
à garantir un procès équitable dans un délai raisonnable» (la «requête») déposée par
l’accusé le 10 janvier 2005;

CONSIDÉRANT la «Prosecutor’s Response to Rukundo’s Motion for Setting a
Trial Date or Transfer of his Case to a National Jurisdiction for Trial» (la
«réponse») déposée le 1er février 2005; la «Réplique à la réponse du Procureur à la
requête du Père Emmanuel Rukundo en demande de délai de procédure» (la
«demande reconventionnelle en délai») déposée le 4 février 2005; et la «Réplique à
la réponse du Procureur du 1er février 2005 sur requête du Père Emmanuel Rukundo
pour la fixation de la date de l’ouverture du procès ou, à défaut, pour le transfert de
l’affaire devant une juridiction nationale disposée à garantir un procès équitable dans
un délai raisonnable» (la «réplique») déposée le 7 février 2005;

RAPPELLANT d’une part la Décision de la Chambre du 18 mars 20041 rejetant la
requête de la défense aux fins d’obtenir la fixation de la date d’ouverture du procès

1 «Decision on Defence Motion for his Provisional release», Trial Chamber, 18 March 2004.
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du père Emmanuel Rukundo ou, à défaut, sa mise liberté provisoire, et d’autre part,
la Décision de la Chambre du 15 juillet 20042 rejetant la requête de mise en liberté
provisoire de l’accusé;

CONSIDÉRANT le Statut du Tribunal (le «Statut») et le Règlement de procédure
et de preuve (le «Règlement»);

STATUE comme suit sur la seule base des écrits des parties conformément à
l’article 73 (A) du Règlement.

Arguments des Parties

L’Accusé

1. Par sa requête déposée le 10 Janvier 2005, l’accusé a demandé à la Chambre
de fixer la date d’ouverture du procès en vertu notamment des articles 19 et 20 du
Statut du Tribunal ou à défaut d’ordonner son transfert à la juridiction suisse en vertu
de l’article 11 bis du Règlement.

2. Subsidiairement, l’accusé demande à la Chambre de prendre
«toute autre mesure pouvant répondre à l’exigence de la justice et de l’équité,

au cas où le Procureur s’opposerait à l’ouverture du procès pour quelque raison
que ce soit».

3. En rejetant l’argument d’une bonne administration judiciaire qui justifierait du
retard dans l’ouverture de son procès, l’accusé rappelle avoir indiqué à la date du
21 mai 2003 sa disponibilité pour assurer sa défense.

4. L’accusé conteste que la Chambre puisse fixer la date de l’ouverture du procès «au
moment opportun»3, alors que quatre années de détention préventive se sont déjà écoulées.
L’accusé soutient que la large discrétion que la Chambre s’attribue ainsi dans la décision
du 18 août 2004 traduit une situation arbitraire de connivence avec le Procureur.

5. L’accusé est d’avis que la durée de sa détention préventive constitue une viola-
tion du droit à être jugé dans un délai raisonnable et porte atteinte à la présomption
d’innocence.

6. L’accusé relève qu’aucune pièce supplémentaire n’a été portée au dossier par le
Procureur, même lorsque la Chambre lui a donné l’opportunité d’amender l’acte d’accu-
sation le 26 février 2003. Par ailleurs, l’accusé rappelle qu’il n’a pas plaidé coupable
et soutient que le Procureur cherche encore des preuves à charge, en violation des
articles 17 du Statut et 47 du Règlement de Procédure et de Preuve. L’accusé en conclut
que le Procureur devrait demander le retrait de l’acte d’accusation.

7. A l’appui de sa demande de transfert aux juridictions suisses, l’accusé rappelle
qu’il résidait dans ce pays au moment de son arrestation le 12 juillet 2001 et que la
Suisse n’avait procédé à son transfert vers le TPIR qu’en vue d’une procédure
conforme aux standards des droits de l’Homme.

2 «Décision relative à la requête de mise en liberté provisoire du Père Emmanuel Rukundo»,
du 15 juillet 2004.

3 «Décision relative à la requête formée par la défense aux fins d’obtenir la fixation de la date
d’ouverture du Procès du Père Emmanuel Rukundo ou, à défaut, sa mise en liberté provisoire»,
para. 18.
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8. Compte tenu de ce qui précède, l’accusé prie la Chambre de faire droit à sa
requête.

Le Procureur

9. Le Procureur déclare n’avoir reçu communication de la requête datée du 7 Jan-
vier 2005, que le 27 Janvier 2005. Il soutient que la demande de l’accusé constitue
un abus de procédure dans la mesure où la Chambre s’est déjà prononcée sur les
questions de la fixation de la date du Procès et de la liberté provisoire. Afin d’éviter
au Tribunal une mauvaise gestion de ses ressources, le Procureur rappelle ses sou-
missions antérieures relatives aux précédentes requêtes de la défense sur les mêmes
questions4 tranchées ou sans base légale.

10. Le Procureur rappelle les précédentes décisions de la Chambre précisant que
la détermination d’une date d’ouverture du procès relève de la discrétion de la
Chambre en vue de l’administration générale du Tribunal. Se basant sur la Jurispru-
dence de la Cour européenne des droits de l’Homme5 et sur celle du Tribunal6, le
Procureur affirme en l’espèce que la durée de la détention préventive ne peut être
tenue pour excessive, compte tenu de la gravité des infractions et de la complexité
de l’affaire.

11. En ce qui concerne la demande de transfert, le Procureur fait valoir que l’article
11 bis (B) du Règlement lui permettant de faire une telle requête, n’autorise pas pour
autant l’accusé à agir de même. Il rappelle que la Chambre peut également proprio
motu décider du transfert de l’affaire à une juridiction nationale. De plus, le Procureur
constate que l’accusé n’apporte aucun élément susceptible d’indiquer la disponibilité
des juridictions suisses à le juger.

Délibérations

12. La Chambre note le procédé d’introduction de cette requête par l’accusé et non
par son Conseil.

4 Le Procureur cite à cet égard les soumissions suivantes : 
– “Prosecutor’s Response to Motion to fix a date for the commencement of the Trial of Father

Emmanuel Rukundo or in the alternative, to request his provisional release” (27 May 2003); 
– “Prosecutor’s Response to Rukundo’s Motion for leave to appeal the Decision of 18 August

2003” (17 September 2003);
– “Prosecutor’s Response to Rukundo’s Motion for leave to appeal the Decision of 18 August

2003” (17 November 2003); 
– “Prosecutor’s Response to Rukundo’s Motion for leave to appeal the Decision of 18 August

2003” (5 January 2004);
– “Prosecutor’s Response to Rukundo’s Motion for leave to appeal the Decision of 18 August

2003” (8 April 2004).
5 Kitov v. Bulgaria, application number 00037104/97, 3 April 2003; Pélissier and Sassi v.

France, application number 25444/94, 25 March 1999; Ziacik v. Slovakia, application number
00043377/98, (7 January 2003).

6 The Prosecutor v. Kanyabashi, ICTR-96-15-I, Decision on the Defence Motion for the Pro-
visional Release of the Accused, 21 February 2001. The Prosecutor v. Nyiramasuhuko, ICTR-97-
21-T, Decision on defence motion for a stay of proceedings and abuse of process, 20 February
2004.
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Sur la fixation de la date d’ouverture du procès

13. La Chambre constate que la requête de l’accusé reprend des arguments déjà
soumis lors des précédentes requêtes de la défense et tranchés dans sa décision du
18 août 2003. Etant donné que la présente requête de l’accusé ne contient aucun argu-
ment nouveau, la Chambre confirme les termes de sa décision du 18 mars 2004.

14. Concernant la question de la détermination de la date d’ouverture du procès, la
Chambre réaffirme qu’une telle question relève de l’administration générale du Tri-
bunal et de son calendrier judiciaire. Le Tribunal évalue les priorités en tenant compte
notamment de la gravité des faits reprochés, du droit de tous les accusés à bénéficier
d’un procès équitable dans des délais raisonnables et des disponibilités des services
du Tribunal qui conditionnent la fixation du calendrier judiciaire. En l’état, elle ne
peut donc même pas fixer la date d’une conférence préalable au procès.

15. Quant à l’affirmation de l’accusé selon laquelle la durée de sa détention pré-
ventive constituerait une violation du droit à être jugé dans un délai raisonnable et
porterait atteinte à la présomption d’innocence, la Chambre, à la lumière de la juris-
prudence pertinente, est d’avis que ce délai n’est pas excessif compte tenu de la com-
plexité de l’affaire et de la gravité des faits reprochés à l’accusé. En exerçant son
pouvoir discrétionnaire, la Chambre estime qu’au stade actuel de la procédure, il est
inopportun de fixer une date pour l’ouverture du procès.

Sur les autres mesures éventuelles

16. La Chambre considère que la seule mesure qu’elle pourrait envisager concerne
la mise en liberté provisoire selon les termes de l’article 65 (B) du Règlement.

17. La Chambre rappelle que selon les dispositions de cet article, il incombe à
l’accusé de prouver qu’il comparaîtra à la date du procès, et qu’il ne mettra pas en
danger une victime, un témoin ou toute autre personne.

18. La Chambre considère que l’accusé, n’ayant pas explicitement adressé une
demande en mise en liberté provisoire, n’a donc donné aucune indication sur les
conditions à satisfaire et dont il devrait apporter la preuve.

19. En conséquence, la Chambre n’a aucun élément d’appréciation pour se pronon-
cer sur une telle mesure.

Sur le Transfert de l’affaire devant une juridiction nationale (Suisse)

20. La Chambre rappelle que l’article 11 bis (B) du Règlement n’autorise pas
l’accusé à formuler une demande de transfert de l’affaire à une juridiction nationale,
mais qu’il envisage le pouvoir de la Chambre de décider du transfert Proprio motu.

21. La Chambre note que l’article 11 bis (I) du Règlement conditionne le transfert
de l’affaire à une juridiction nationale à la disponibilité de la juridiction en cause à
la recevoir. A ce propos, la Chambre note la réponse du Département fédéral de Jus-
tice et de police suisse du 11 février 2005 qui informe de la non disponibilité des
juridictions suisses à recevoir l’affaire.

PAR CES MOTIFS, LA CHAMBRE
REJETTE la Requête en tous ses moyens.

Fait à Arusha, le 1 juin 2005, en français.

[Signé] : Andrésia Vaz; Flavia Lattanzi; Florence Rita Arrey
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The Prosecutor v. Vincent RUTAGANIRA

Case N° ICTR-95-1C

Case History

• Name : RUTAGANIRA
• First Name : Vincent
• Date of Birth : 1940 (approximately)
• Sex : male
• Nationality : Rwandan
• Former Official Function : Counsellor of Mubuga Sector, Gishyita Com-

mune
• Date of Indictment’s Confirmation : 28 November 1995
• Counts : conspiracy to commit genocide, genocide, crimes against humanity

and serious violations of Article 3 common to the 1949 Geneva Conventions
and of 1977 Additional Protocol II

• Date and Place of Arrest : 4 March 2002, in Tanzania (voluntary surrendered)

• Date of transfer : 4 March 2002
• Date of Initial Appearance : 26 March 2002
• Pleading : guilty
• Date Trial Began : 8 December 2004
• Date and content of the Sentence : 14 March 2005 – 6 years imprisonment

On 22 November 1995, a joint indictment has been filed against Bagilishema
Ignace, Kayishema Clément, Sikubwabo Charles, Ndimbati Aloys, Rutaganira
Vincent, Muhimana Mika, Ryandikayo et Ruzindana Obed (ICTR-95-1).

On 6 November 1996, the Trial Chamber II ordered, at the Prosecution
request, the joinder of the accused Clément Kayishema and Obed Ruzindana
and the setting of a separate trial (see the file The Prosecutor v. Clément
Kayishema and Obed Ruzindana, Case N° ICTR-95-1).
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Le Procureur c. Vincent RUTAGANIRA

Affaire N° ICTR-95-1C

Fiche technique

• Nom : RUTAGANIRA
• Prénom : Vincent
• Date de naissance : 1940 (date approximative)
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : conseiller communal du

secteur de Mubuga, commune de Gishyita
• Date de la confirmation de l’acte d’accusation : 28 novembre 1995
• Chefs d’accusation : entente en vue de commettre le génocide, génocide,

crimes contre l’humanité, violation de l’article 3 commun aux quatre Conven-
tions de Genève de 1949 et violation du protocole additionnel II de 1977

• Date et lieu de l’arrestation : 4 mars 2002, en Tanzanie (reddition volon-
taire)

• Date du transfert : 4 mars 2002
• Date de la comparution initiale : 26 mars 2002
• Précision sur le plaidoyer : non coupable puis coupable
• Date du début du procès : 8 décembre 2004
• Date et contenu du prononcé de la peine : 14 mars 2005 – 6 ans d’emprison-

nement

Le 22 novembre 1995, un acte d’accusation joint a été dressé contre
Bagilishema Ignace, Kayishema Clément, Sikubwabo Charles, Ndimbati Aloys,
Rutaganira Vincent, Muhimana Mika, Ryandikayo et Ruzindana Obed (ICTR-95-1).

Par décision du 6 novembre 1996, la Chambre de première instance II a
ordonné, à la demande du Procureur, la jonction d’instances et un procès séparé
pour Clément Kayishema et Obed Ruzindana (voir le dossier Le Procureur c.
Clément Kayishema et Obed Ruzindana, Aff. N° ICTR-95-1).
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On 15 September 1999, the Trial Chamber I ordered orally, at the Prosecution
request, the severance of the accused Ignace Bagilishema from the joint indict-
ment (see the file The Prosecutor v. Ignace Bagilishema, Case N° ICTR-95-
1A). In 2000, the ICTR-95-1 case number has been only assigned to the case
The Prosecutor v. Muhimana Mika, Ndimbati Aloys, Rutaganira Vincent,
Ryandikayo and Sikubwabo Charles.

Mika Muhimana’s indictment was, for his part, severed during 2003, by a
decision of the Trial Chamber I, at the Prosecutor request (Case N° ICTR-95-
1B). In 2003, the ICTR-95-1 case number has been only assigned to the case
The Prosecutor v. Muhimana Mika, Ndimbati Aloys, Rutaganira Vincent,
Ryandikayo Charles and Sikubwabo Charles.

Since Aloys Ndimbati, Charles Ryandikayo and Charles Sikubwabo are still
at large, Vincent Rutagnira, having voluntary surrendered in 2002 to the
Tribunal, has been tried alone under the ICTR number 95-1C.
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Par décision orale du 15 septembre 1999, la Chambre de première instance I
a ordonné, à la demande du Procureur, la disjonction d’Ignace Bagilishema de
l’acte d’accusation joint (voir le dossier Le Procureur c. Ignace Bagilishema,
Aff. N° ICTR-95-1A).

Mika Muhimana a, pour sa part, été disjoint au cours de l’année 2003, par
une décision de la Chambre de première instance I, à la demande du Procureur
(Aff. N° ICTR-95-1B). En 2003, le numéro d’affaire ICTR-95-1 est attribué au
seul dossier Le Procureur c. Aloys Ndimbati, Vincent Rutaganira, Charles
Ryandikayo et Charles Sikubwabo.

Aloys Ndimbati, Charles Ryandikayo et Charles Sikubwabo n’ayant toujours
pas été retrouvés, Vincent Rutaganira, s’étant rendu volontairement au Tribunal
en 2002, fut jugé seul sous le n° ICTR-95-1C.

2090719_Rwanda 2005.book  Page 2917  Wednesday, May 25, 2011  1:15 PM



2918 RUTAGANIRA

Judgement and sentence
14 march 2005 (ICTR-95-1C-T)

(Original : English)

Trial Chamber III

Judges : Andrésia Vaz, Presiding Judge, Flavia Lattanzi, Florence Rita Arrey

Vincent Rutaganira – Plea agreement, Sincerity of the guilty pleading, Validity of the
guilty plea by the Accused, Incompatibility of the guilty plea with any grounds of
defence – Extermination as a crime against humanity, Elements of the crime of exter-
mination, Crime committed as part of a widespread or systematic attack against any
civilian population, Civilian population target on national, political, ethnic, racial or
religious grounds, Definition of extermination as unlawful killing on a large scale,
Distinction between extermination and murder – Individual Criminal Liability, Par-
ticipation, Definition of participation as practical assistance, encouragement, or
moral support which has a substantial effect on the perpetration of the crime, Par-
ticipation by omission, Actus Reus, Distinct determination of omission under Article
6(1) of the Statute and under Article 6 (3), Powers vested in the Accused, Accused’s
moral authority, Legal duties placed on the Accused, Connection between the per-
petration of the crime and participation by aiding and abetting, Mens Rea, Knowledge
of the fact that his conduct would further the perpetration of the crime – Interna-
tional Law of Responsibility – Sentencing principles, Discretionary power to the
Chamber as to the factors to be taken into account, Gravity of the offence, Individual
circumstances of the accused, Potential rehabilitation of the Accused into the local
community, Joining to the national reconciliation process, Good conduct certificate
issued by the United Nations Detention Facility in Arusha, Old age and sickness of
the accused, Aggravating circumstances, Mitigating circumstances, Lack of criminal
convictions, Voluntary surrender, Assistance provided to certain victims, Sincere
remorse, Duress, General practice regarding prison sentences in the courts of
Rwanda, Main purposes of a punishment : retribution, deterrence and rehabilitation,
Special deterrence and general deterrence – Lex mitior principle – Sentenced to
6 years of imprisonment

International and National Instruments cited :

International Convention on the Elimination of All Forms of Racial Discrimination,
Article 4 (c)

Rules of Procedure and Evidence, rules 62 (B), 62 (B) (i), 62 (B) (ii), 62 (B) (iii),
62 (B) (iv), 62 bis, 100, 101 and 101 (D) and 103; Statute, art. 3 (B), 6 (1) and 23

Organic Law No. 40/2000 of 26 January 2001 Setting up “Gacaca Courts” and
organizing Prosecutions for Offences Constituting the Crime of Genocide or Crimes
against Humanity, commited between 1 October and 31 December 1994
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Jugement portant condamnation
14 mars 2005 (ICTR-95-1C-T)

(Original : Français)

Chambre de première instance III

Juges : Andrésia Vaz, Président, Flavia Lattanzi, Florence Rita Arrey

Vincent Rutaganira – Reconnaissance de Culpabilité, Sincérité du plaidoyer de culpa-
bilité, Validité du plaidoyer de culpabilité, Incompatibilité du plaidoyer de culpabilité
avec tout moyen de défense – Extermination en tant que crime contre l’humanité, Elé-
ments constitutifs du crime d’extermination, Cadre d’une attaque généralisée et sys-
tématique dirigée contre une population civile, Population civile cible en raison de
son appartenance nationale, politique, ethnique, raciale ou religieuse, Définition de
l’extermination comme le fait de donner la mort à grande échelle en violation de la
loi, Distinction entre extermination et meurtre – Responsabilité pénale individuelle,
Complicité, Définition de la complicité comme une aide, un encouragement ou un
soutien moral pratique ayant un effet important sur la perpétration du crime, Com-
plicité par omission, Actus reus, Distinction entre la détermination de l’omission au
sens de l’article 6 (1) du Statut et au sens de l’omission de l’article 6 (3), Pouvoir
d’agir de l’accusé, Autorité morale de l’accusé, Obligations juridiques de l’accusé,
Lien entre la perpétration du crime et la participation par encouragement, Mens rea,
Connaissance du fait que son comportement contribuerait à la perpétration du crime
– Droit international de la responsabilité – Détermination de la peine, Pouvoir dis-
crétionnaire de la Chambre dans la fixation de la peine appropriée quant aux facteurs
à prendre en compte, Gravité de l’infraction, Situation personnelle de l’accusé, Pos-
sibilité de réinsertion de l’accusé dans la communauté locale, Adhésion au processus
de réconciliation nationale, Attestation de bonne conduite délivrée par Centre de
détention des Nations Unies à Arusha, Âge et état de santé de l’accusé, Circonstances
aggravantes, Circonstances atténuantes, Absence de passé criminel, Reddition volon-
taire, Plaidoyer de culpabilité avant l’ouverture du procès, Assistance apportée à cer-
taines victimes, Remords sincères, Contrainte, Grille générale des peines d’emprison-
nement appliquée par les tribunaux au Rwanda, Finalités principales de la peine :
rétribution, dissuasion et amendement, Dissuasion spéciale et dissuasion générale –
Principe lex mitior – Condamné à 6 ans d’emprisonnement

Instruments internationaux et nationaux cités :

Convention internationale sur l’élimination de toutes les formes de discrimination
raciale, art. 4 (c)

Règlement de Procédure et de preuve, art. 62 (B), 62 (B) (i), 62 (B) (ii), 62 (B) (iii),
62 (B) (iv), 62 bis, 100, 101, 101 (D) et 103; Statut, art. 3 (B), 6 (1), 6 (3) et 23

Loi organique rwandaise no 40/2000 du 26 janvier 2001 portant création des
«juridictions Gacaca» et organisation des poursuites des infractions constitutives du
crime de génocide ou de crimes contre l’humanité, commises entre le 1er octobre 1990
et le 31 décembre 1994
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International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Clément Kayishema, Ignace Bagilishema,
Charles Sikubwabo, Aloys N’Dimbati, Vincent Rutaganira, Mika Muhimana,
Ryandikayo and Obed Ruzindana, Order to Amend the Indictment, 6 May 1996
(ICTR-95-1); Trial Chamber, The Prosecutor v. Jean-Paul Akayesu, Judgement, 2 Sep-
tember 1998 (ICTR-96-4); Trial Chamber, The Prosecutor v. Omar Serushago, Sen-
tence, 5 February 1999 (ICTR-98-39); Trial Chamber, The Prosecutor v. Clément
Kayishema and Obed Ruzindana, Judgement, 21 May 1999 (ICTR-95-1); Trial Cham-
ber, The Prosecutor v. Georges Anderson Rutaganda, Judgement and Sentence,
6 December 1999 (ICTR-96-3); Trial Chamber, The Prosecutor v. Alfred Musema,
Judgement, 27 January 2000 (ICTR-96-13); Appeals Chamber, The Prosecutor v.
Omar Serushago, Sentencing Appeal Judgement, 14 February 2000 (ICTR-98-39);
Appeals Chamber, The Prosecutor v. Omar Serushago, Grounds of judgement, 6 April
2000 (ICTR-98-39); Trial Chamber, The Prosecutor v. Georges Ruggiu, Judgement,
1 June 2000 (ICTR-97-32); Trial Chamber, The Prosecutor v. Ignace Bagilishema,
Judgement, 7 June 2001 (ICTR-95-1A); Trial Chamber, The Prosecutor v. Gérard et
Elizaphan Ntakirutimana, Judgement, 19 February 2003 (ICTR-96-10 and 96-17);
Trial Chamber, The Prosecutor v. Laurent Semanza, Judgement and Sentence, 15 May
2003 (ICTR-97-20); Trial Chamber, The Prosecutor v. Nahimana et al., Judgement
and Sentence, 3 December 2003 (ICTR-99-52)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Dražen Erdemović, Judgement,
29 November 1996 (IT-96-22); Trial Chamber, The Prosecutor v. Dusko Tadić, Judge-
ment, 7 May 1997 (IT-94-1); Trial Chamber, The Prosecutor v. Dražen Erdemović,
Judgement II, 5 March 1998 (IT-96-22); Trial Chamber, The Prosecutor v. Anto
Furundzija, Judgement, 10 December 1998 (IT-95-17/1); Trial Chamber, The Prosecu-
tor v. Zlatko Aleksovski, Judgement, 25 June 1999 (IT-95-14/1); Trial Chamber, The
Prosecutor v. Radislav Krstić, Judgement, 14 December 1999 (IT-98-33); Trial Cham-
ber, The Prosecutor v. Tihomir Blaskić, Judgement, 3 March 2000 (IT-95-14); Appeals
Chamber, The Prosecutor v. Zejnil Delalić et al, Judgment, 20 February 2001 (IT-96-
21); Trial Chamber, The Prosecutor v. Stevan Todorović, Sentencing Judgment, 31
July 2001 (IT-95-9/1); Trial Chamber, The Prosecutor v. Milorad Krnojelac, Judge-
ment, 15 March 2002 (IT-97-25); Trial Chamber, The Prosecutor v. Biljana Plavšić,
Judgement, 27 February 2003 (IT-00-39 and IT-00-40/1) ; Trial Chamber, The
Prosecutor v. Blagoje Simić, Judgement, 17 October 2003 (IT-95-9); Trial Chamber,
The Prosecutor v. Predrag Banović, Judgement, 28 October 2003 (IT-02-65/1); Trial
Chamber, The Prosecutor v. Mornir Nikolić, Judgment, 2 December 2003 (IT-02-60/
1); Appeals Chamber, The Prosecutor v. Mitar Vasiljević, Judgement, 25 February
2004 (IT-98-32); Trial Chamber, The Prosecutor v. Mildorag Jokić, Judgement,
18 March 2004 (IT-01-42/1); Trial Chamber, The Prosecutor v. Miroslav Deronjić,
Judgement, 30 March 2004 (IT-02-61); Trial Chamber, The Prosecutor v. Milan
Babić, Judgement, 29 June 2004 (IT-02-65); Trial Chamber, The Prosecutor v. Pavle
Strugar, Judgement, 31 January 2005 (IT-01-42)
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Jurisprudence internationale citée :

T.P.I.R. : Chambre de première instance, Le Procureur c. Clément Kayishema, Ignace
Bagilishema, Charles Sikubwabo, Aloys N’Dimbati, Vincent Rutaganira, Mika Muhi-
mana, Ryandikayo et Obed Ruzindana, Ordonnance en modification de l’acte d’accu-
sation, 6 mai 1996 (ICTR-95-1); Chambre de première instance, Le Procureur c. Jean-
Paul Akayesu, Jugement, 2 septembre 1998 (ICTR-96-4); Chambre de première ins-
tance, Le Procureur c. Omar Serushago, Sentence, 5 février 1999 (ICTR-98-39);
Chambre de première instance, Le Procureur c. Clément Kayishema et Obed Ruzin-
dana, Jugement, 21 mai 1999 (ICTR-95-1); Chambre de première instance, Le Pro-
cureur c. Georges Anderson Rutaganda, Jugement et sentence, 6 décembre 1999
(ICTR-96-3); Chambre de première instance, Le Procureur c. Alfred Musema, Juge-
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Procureur c. Omar Serushago, Jugement (Appel de la sentence), 14 février 2000
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Gérard Ntakirutimana, Jugement et sentence, 19 février 2003 (ICTR-96-10 et ICTR-
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et sentence, 15 mai 2003 (ICTR-97-20); Chambre de première instance, Le Procureur
c. Nahimana et consorts, Jugement et sentence, 3 décembre 2003 (ICTR-99-52)

T.P.I.Y. : Chambre de première instance, Le Procureur c. Dražen Erdemović, Juge-
ment, 29 novembre 1996 (IT-96-22); Chambre de première instance, Le Procureur c.
Dusko Tadić, Jugement, 7 mai 1997 (IT-94-1); Chambre de première instance, Le Pro-
cureur c. Dražen Erdemović, Jugement II, 5 mars 1998 (IT-96-22); Chambre de pre-
mière instance, Le Procureur c. Anto Furundzija, Jugement, 10 décembre 1998 (IT-95-
17/1); Chambre de première instance, Le Procureur c. Zlatko Aleksovski, Jugement,
25 juin 1999 (IT-95-14/1); Chambre de première instance, Le Procureur c. Radislav
Krstić, Judgement, 14 décembre 1999 (IT-98-33); Chambre de première instance, Le
Procureur c. Tihomir Blaskić, Jugement, 3 mars 2000 (IT-95-14); Chambre d’appel,
Le Procureur c. Zejnil Delalić et al., Jugement, 20 février 2001 (IT-96-21); Chambre
de première instance, Le Procureur c. Stevan Todorović, Jugement, 31 juillet 2001
(IT-95-9/1); Chambre de première instance, Le Procureur c. Milorad Krnojelac, Juge-
ment, 15 mars 2002 (IT-97-25); Chambre de première instance, Le Procureur c. Bilja-
na Plavšić, Jugement, 27 février 2003 (IT-00-39 et IT-00-40/1); Chambre de première
instance, Le Procureur c. Blagoje Simić, Jugement, 17 octobre 2003 (IT-95-9);
Chambre de première instance, Le Procureur c. Predrag Banović, Jugement, 28
octobre 2003 (IT-02-65/1); Chambre de première instance, Le Procureur c. Mornir
Nikolić, Jugement, 2 décembre 2003 (IT-02-60/1); Chambre d’appel, Le Procureur c.
Mitar Vasiljević, Jugement, 25 février 2004 (IT-98-32); Chambre de première ins-
tance, Le Procureur c. Milodrag Jokić, Jugement, 18 mars 2004 (IT-01-42/1) ;
Chambre de première instance, Le Procureur c. Miroslav Deronjić, Jugement, 30 mars
2004 (IT-02-61); Chambre de première instance, Le Procureur c. Milan Babić, Juge-
ment, 29 juin 2004 (IT-02-65); Chambre de première instance, Le Procureur c. Pavle
Strugar, Jugement, 31 janvier 2005 (IT-01-42)
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CHAPTER VIII : DISPOSITION

*

Chapter I : Introduction

A. THE TRIBUNAL AND ITS JURISDICTION

1. This Judgement is delivered by Trial Chamber III (the “Chamber”) of the Inter-
national Criminal Tribunal for Rwanda (the “Tribunal”) in the case of The Prosecutor
v. Vincent Rutaganira.

2. The Tribunal was established by United Nations Security Council Resolution 955
of 8 November 1994 with a mandate for “prosecuting persons responsible for geno-
cide and other serious violations of International Humanitarian Law committed in the
territory of Rwanda and Rwandan citizens responsible for genocide and other such
violations committed in the territory of neighbouring States, between 1 January 1994
and 31 December 1994”1.

1 S/RES/955, 8 November 1994. The Tribunal is governed by the Statute as amended by Secu-
rity Council Resolutions 1165, 1329, 1411, 1431, 1503 and 1512. 
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B. Les facteurs à prendre en compte
1. Gravité du crime
2. Situation personnelle

2.1 Situation familiale
2.2 Personnalité et comportement général de l’Accusé
2.3 Absence de passé criminel et bonne conduite en détention
2.4 Age avancé et maladie
2.5 Aucune participation active aux tueries

3. Circonstances aggravantes
4. Circonstances atténuantes

4.1 La reddition volontaire
4.2 Plaidoyer de culpabilité
4.3 Assistance apportée à certaines victimes
4.4 Remords
4.5 La contrainte

5. Grille générale des peines d’emprisonnement appliquée au Rwanda
C. Fixation de la peine

1. Conclusions
2. Décompte de la durée de la détention préventive

CHAPITRE VIII : DISPOSITIF

*

Chapitre premier : Introduction

A. LE TRIBUNAL ET SA COMPÉTENCE

1. Le présent Jugement est rendu par la Chambre de première instance III (la
«Chambre») du Tribunal pénal international pour le Rwanda (le «Tribunal»), en la
cause : Le Procureur contre Vincent Rutaganira.

2. Le Tribunal a été créé par la Résolution 955 du Conseil de sécurité en date du
8 novembre 1994 et chargé de «juger les personnes présumées responsables d’actes
de génocide ou d’autres violations graves du droit international humanitaire commis
sur le territoire du Rwanda et les citoyens rwandais présumés responsables de tels
actes ou violations commis sur le territoire d’Etats voisins entre le 1er janvier et le
31 décembre 1994»1.

1 S/RES/955, 8 novembre 1994. Le Tribunal est régi par un Statut qui a été amendé par les
Résolutions 1165, 1329, 1411, 1431, 1503 et 1512 du Conseil de sécurité. 
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3. The jurisdiction ratione materiae of the Tribunal covers genocide, crimes against
humanity, serious violations of Article 3 Common to the four Geneva Conventions
and of Additional Protocol II thereto, with its personal jurisdiction being limited to
natural persons.

B. THE ACCUSED

4. The Accused Vincent Rutaganira was born in 1944 in Mubuga, Gishyita com-
mune, Kibuye préfecture, Rwanda. He is married and a father to 10 children. He
underwent a two-year technical training course in motor mechanics and another training
course in traditional medicine graduating as a herbalist2.

5. Vincent Rutaganira was elected conseiller communal of Mubuga secteur in 1985
and served up to the end of July 19943. Therefore the Accused was holding office
at the time of the events which gave rise to the crimes charged.

C. PROCEEDINGS

6. On 22 November 1995, the Prosecutor filed an initial Indictment which was con-
firmed by Judge Navanethem Pillay on 28 November 1995.

7. On 12 December 1995, an arrest warrant and a transfer request were transmitted
to the Justice Minister of Zaire where Vincent Rutaganira was allegedly residing.

8. On 6 May 1996, the Trial Chamber granted the Prosecution’s request to amend
its Indictment4.

9. The Prosecutor charged Vincent Rutaganira with eight counts : Conspiracy to
commit genocide (Count 1), Genocide (Count 14), Murder as crime against humanity
(Count 15), Extermination as crime against humanity (Count 16), other inhumane acts
as crimes against humanity (Count 17), Serious Violations of Article 3 Common to
the Geneva Conventions (Count 18) and Serious Violations of Additional Protocol II
thereto (Count 19).

10. On 18 February 2002, an arrest warrant issued against Vincent Rutaganira was
sent to all Member States of the United Nations. On 4 March 2002, the Accused sur-
rendered voluntarily to the Tribunal and was transferred on the same day to the
Detention Facility of the Tribunal.

2 T. 8 December 2004, p. 6. 
3 T. 17 January 2005, p. 12.
4 The Prosecutor v. Clément Kayishema, Ignace Bagilishema, Charles Sikubwabo, Aloys

N’Dimbati, Vincent Rutaganira, Mika Muhimana, Ryandikayo and Obed Ruzindana, Order to
Amend the Indictment of 6 May 1996.
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3. La compétence ratione materiae du Tribunal s’étend au crime de génocide, aux
crimes contre l’humanité, aux violations graves de l’article 3 commun aux quatre
Conventions de Genève du 12 août 1949 ainsi qu’aux violations graves du Protocole
additionnel II auxdites Conventions. Quant à la compétence ratione personae du Tri-
bunal, elle est limitée aux personnes physiques.

B. L’ACCUSÉ

4. L’Accusé Vincent Rutaganira est né en 1944 à Mubuga, dans la Commune de
Gishyita, préfecture de Kibuye, au Rwanda. Il est marié et père de dix enfants. Il a
suivi une formation technique de deux ans dans le domaine de la mécanique auto-
mobile et une autre formation en médecine traditionnelle à l’issue de laquelle il a
obtenu le titre de guérisseur herboriste2.

5. Vincent Rutaganira a été élu conseiller communal pour le secteur de Mubuga
en 1985. Il a exercé ses fonctions jusqu’à la fin du mois de juillet 19943. L’Accusé
occupait donc ce poste au moment des événements qui sont à l’origine des faits qui
lui sont reprochés.

C. LA PROCÉDURE

6. Le 22 novembre 1995, le Procureur a soumis un acte d’accusation initial qui a
été confirmé par Madame le Juge Navanethem Pillay le 28 novembre 1995.

7. Le 12 décembre 1995, un mandat d’arrêt et une demande de transfert ont été
transmis au Ministre de la Justice du Zaïre où Vincent Rutaganira était présumé rési-
der.

8. Le 6 mai 1996, la Chambre de première instance acceptait la demande du Pro-
cureur en modification de l’acte d’accusation4.

9. Le Procureur a retenu contre Vincent Rutaganira sept chefs d’accusation :
Entente en vue de commettre le génocide (Chef 1), Génocide (Chef 14), Assassinat
constitutif de crime contre l’humanité (Chef 15), Extermination constitutive de crime
contre l’humanité (Chef 16), Autres actes inhumains constitutifs de crimes contre
l’humanité (Chef 17), Violations graves de l’article 3 commun aux Conventions de
Genève (Chef 18) et Violations graves du Protocole additionnel II auxdites Conven-
tions (Chef 19).

10. Le 18 février 2002, un mandat d’arrêt lancé contre Vincent Rutaganira a été
adressé à tous les Etats membres de l’Organisation des Nations Unies. L’Accusé s’est
rendu volontairement au Tribunal le 4 mars 2002 et a été transféré le même jour au
Centre de détention du Tribunal.

2 T. 8 décembre 2004, p. 8.
3 T. 17 janvier 2005, p. 19.
4 Le Procureur c. Clément Kayishema, Ignace Bagilishema, Charles Sikubwabo, Aloys N’Dim-

bati, Vincent Rutaganira, Mika Muhimana, Ryandikayo et Obed Ruzindana, Ordonnance en modi-
fication de l’acte d’accusation du 6 mai 1996.
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11. The initial appearance on 7 March 2002 was adjourned at the request of the
Prosecution and the Defence5.

12. At his initial appearance on 26 March 2002, the Accused pleaded not guilty to
all the counts6.

13. At a status conference held on 17 September 2004, the Prosecution asserted
that it had sent a letter to the Defence as part of negotiations on the proceedings
against Vincent Rutaganira. The Prosecution asserted that “the result of those ongoing
negotiations may or could save a substantial amount of time”7.

14. At a status conference held on 8 December 2004, the Prosecution and Vincent
Rutaganira informed the Chamber that they had reached a plea agreement on
7 December 20048.

15. At a new appearance hearing held on 8 December 2004, Vincent Rutaganira
indeed pleaded guilty to the charge of complicity by omission in the crime of exter-
mination (crime against humanity) under Article 3 (b) of the Statute of the Tribunal,
as charged in Count 16 of the Indictment. However, he pleaded not guilty to the
remaining counts9.

16. The Prosecutor requested the Chamber to admit the guilty plea, to find the
Accused guilty under Count 16, to dismiss Counts 1, 14, 15, 17, 18 and 19 for lack
of evidence and to acquit him on the said counts10.

17. The Chamber found the guilty plea of Vincent Rutaganira sincere and valid and
took note of the Prosecutor’s request11.

18. At the request of the Defence, the Chamber subsequently agreed to hear three
character witnesses.

19. At a 17 January 2005 hearing, the Prosecutor, on the one hand, sought sever-
ance of Vincent Rutaganira’s trial from that of the other accused persons named in
the Indictment of 6 May 1996 and, on the other hand, reiterated his request for dis-
missal of and acquittal on all counts except for Count 1612.

20. The Defence sought rectification to the plea agreement which would result in
only the words “omissions” being retained with the term “acts” being struck. It also
prayed the Chamber to keep said Agreement confidential, except for its Chapters V
and VI.

5 T. 7 March 2002, pp. 8-11; p. 13.
6 T. 26 March 2002, p. 15 (French).
7 T. 17 September 2004, p. 3.
8 T. 2004, p. 2. On the same day, the two parties filed three documents with the Registry :

“Accord de reconnaissance de culpabilité conclu entre M. Vincent Rutaganira et le Bureau du
Procureur”, “Requête conjointe visant à l’examen d’un Accord entre Vincent Rutaganira et le
Bureau du Procureur aux fins d’un plaidoyer de culpabilité” and a “ Mémoire conjoint entre
Vincent Rutaganira et le Bureau du Procureur préalable au prononcé de la sentence” (“Mémoire
conjoint”).

9 T. 8 December 2004, pp. 7-9.
10 Ibid., p. 3.
11 Ibid., pp. 12-13.
12 T. 17 January 2005, p. 2
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11. L’audience de comparution initiale du 7 mars 2002 a été ajournée sur demande
du Procureur et de la Défense5.

12. Au cours de sa comparution initiale en date du 26 mars 2002, l’accusé a plaidé
non coupable de tous les chefs d’accusation6.

13. Lors de la Conférence de mise en état du 17 septembre 2004, le Procureur a
affirmé avoir envoyé à la Défense une lettre dans le cadre des négociations sur le
déroulement du procès de Vincent Rutaganira. L’accusation affirmait que «le résultat
de ces négociations pourrait permettre à cette Chambre de gagner beaucoup de
temps»7.

14. Au cours de la conférence de mise en état tenue le 8 décembre 2004, le Bureau
du Procureur et Vincent Rutaganira ont informé la Chambre qu’ils ont conclu un
Accord de reconnaissance de culpabilité en date du 7 décembre 20048.

15. A l’audience de nouvelle comparution du 8 décembre 2004, Vincent Rutaganira
a effectivement plaidé coupable de complicité par omission du crime d’extermination
(crime contre l’humanité) au sens de l’article 3 (b) du Statut du Tribunal, infraction
alléguée au Chef 16 de l’acte d’accusation. Il a également plaidé non coupable pour
les autres chefs d’accusation9.

16. Le Procureur a demandé à la Chambre de recevoir le plaidoyer de culpabilité,
de déclarer l’accusé coupable sur le Chef 16, de rejeter les Chefs d’accusation 1, 14,
15, 17, 18 et 19 pour lesquels il a affirmé ne pas disposer d’éléments de preuve et
de l’acquitter sur lesdits chefs10.

17. La Chambre a déclaré le plaidoyer de culpabilité de Vincent Rutaganira sincère
et valable et a pris acte de la demande du Procureur11.

18. A la demande de la Défense, la Chambre a, par la suite, autorisé la comparution
de trois témoins de moralité.

19. Lors de l’audience tenue le 17 janvier 2005, le Procureur a, d’une part, deman-
dé que l’instance de Vincent Rutaganira soit disjointe des autres accusés visés dans
l’acte d’accusation du 6 mai 1996 et, d’autre part, renouvelé sa demande de rejet et
d’acquittement pour les chefs d’accusation autres que le Chef n° 1612.

20. La Défense a demandé la rectification de mentions portées à l’accord de recon-
naissance de culpabilité consistant à ne retenir que le terme «omissions» et
non «actes». Elle a également demandé à la Chambre de garder confidentiel ledit
Accord, à l’exception de ses Chapitres V et VI.

5 T. 7 mars 2002, pp. 8-11; p. 13.
6 T. 26 mars 2002, p. 15.
7 T. 17 septembre 2004, p. 3.
8 T. 8 décembre 2004, p. 2. Le même jour, les deux parties ont déposé auprès du Greffe trois

documents : un «Accord de reconnaissance de culpabilité conclu entre M. Vincent Rutaganira et
le Bureau du Procureur», une «Requête conjointe visant à l’examen d’un Accord entre Vincent
Rutaganira et le Bureau du Procureur aux fins d’un plaidoyer de culpabilité», et un «Mémoire
conjoint entre Vincent Rutaganira et le Bureau du Procureur préalable au prononcé de la
sentence» («Mémoire conjoint»). 

9 T. 8 décembre 2004, pp. 7-9.
10 T. 8 décembre 2004, p. 3.
11 T. 8 décembre 2004, pp. 12-13.
12 T. 17 janvier 2005, p. 2.
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21. The Chamber ordered that Vincent Rutaganira’s trial be severed from that of
the other accused persons named in the Indictment of 6 May 1996 and directed the
Registrar to assign a new number to the case. Furthermore, after granting the
Defence’s request for rectification, the Chamber ordered disclosure in closed session
of the guilty plea agreement, except for Chapters V and VI, on security grounds and
pursuant to Rule 62 bis of the Rules. Subsequently, the Defence read out Chapters
V and VI of said Agreement in open court13.

22. At the request of the Defence, the Chamber also requested the medical officer
of the Detention Facility to produce under seal a medical report on the Accused14.

23. The Chamber further admitted into the record written statements by other non-
appearing witnesses (TRV-6, TRV-9 and TRV-10)15.

24. In closing arguments, the Prosecutor pleaded both the aggravating and mitigating
circumstances to be considered by the Chamber in determining the sentence to be
imposed on the Accused16.

25. On the other hand, the Defence pleaded circumstances in mitigation17. In this
regard, it called its three character witnesses18.

Chapter II : The guilty plea

A. THE APPLICABLE LAW

26. The Statute does not directly address guilty pleas. The relevant provisions,
namely Rule 62 (B) and Rule 62 bis of the Rules of Procedure and Evidence provide
as follows :

Rule 62 : Initial Appearance of Accused and Plea

(A) Upon his transfer to the Tribunal, the accused shall be brought before a Trial
Chamber or a Judge thereof without delay, and shall be formally charged. The Trial
Chamber or the Judge shall :

(i) Satisfy itself or himself that the right of the accused to counsel is respected;
(ii) Read or have the indictment read to the accused in a language he speaks and

understands, and satisfy itself or himself that the accused understands the
indictment;

13 Ibid., p. 24.
14 The medical report on Vincent Rutaganira’s health was prepared and submitted to the Cham-

ber on 20 January 2005.
15 T. 17 January 2005, p. 17.
16 Ibid., pp. 6-10.
17 Ibid., pp. 35-42.
18 Ibid., pp. 18-31.
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21. La Chambre a ordonné la disjonction de l’instance de Vincent Rutaganira des
autres accusés visés dans l’Acte d’accusation du 6 mai 1996 et demandé au Greffier
d’attribuer un nouveau numéro de rôle à l’affaire. Par ailleurs, après avoir fait droit
à la demande en rectification de la Défense, la Chambre a ordonné la divulgation à
huis clos de l’accord de reconnaissance de culpabilité, à l’exception des Chapitres V
et VI, pour des raisons de sécurité et conformément à l’article 62 bis du Règlement.
Subséquemment, la Défense a donné lecture, à l’audience13, des Chapitres V et VI
dudit Accord.

22. A la demande de la Défense, la Chambre a également invité le médecin res-
ponsable du Service de santé du centre de détention du Tribunal à produire, sous le
sceau de la confidentialité, un certificat médical sur l’état de santé de l’Accusé14.

23. La Chambre a, en outre, admis au dossier les déclarations écrites d’autres
témoins (TRV-6, TRV-9 et TRV-10) non comparant15.

24. Dans son réquisitoire, le Procureur a plaidé aussi bien les circonstances aggra-
vantes que les circonstances atténuantes dont la Chambre devrait tenir compte dans
la détermination de la peine à infliger à l’accusé16.

25. De son côté, la Défense a plaidé les circonstances atténuantes en faveur de
l’accusé17. A cet effet, elle a fait comparaître ses trois témoins de moralité18.

Chapitre II : Le plaidoyer de culpabilité

A. LE DROIT APPLICABLE

26. Le Statut ne traite pas directement du plaidoyer de culpabilité. Les dispositions
pertinentes du Règlement relatives au plaidoyer de culpabilité et aux accords sur le
plaidoyer, à savoir l’Article 62 (B) et l’Article 62 bis, disposent :

Article 62 : Comparution initiale de l’accusé et plaidoyer

(A) Après son transfert au Tribunal, l’accusé comparaît sans délai devant une
Chambre de première instance ou devant un juge désigné parmi ses membres et est
officiellement mis en accusation. La Chambre de première instance ou le juge
désigné :
i) s’assure que le droit de l’accusé à l’assistance d’un conseil est respecté,
ii) donne lecture ou fait donner lecture de l’acte d’accusation à l’accusé, dans une

langue qu’il parle et comprend, et s’assure qu’il comprend cet acte d’accusation,

13 Ibid., p. 24.
14 Le rapport médical sur l’état de santé de Vincent Rutaganira a été établi et transmis à la

Chambre le 20 janvier 2005.
15 T. 17 janvier 2005, p. 22.
16 Ibid., pp. 6-10.
17 Ibid., pp. 35-42.
18 Ibid., pp. 18-31.
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(iii) Call upon the accused to enter a plea of guilty or not guilty on each count;
should the accused fail to do so, enter a plea of not guilty on his behalf;

(iv) In case of a plea of not guilty, instruct the Registrar to set a date for trial;

(v) In case of a plea of guilty :
(a) if before a Judge, refer the plea to the Trial Chamber so that it may act in

accordance with Rule 62 (B); or
(b) if before a Trial Chamber, act in accordance with Rule 62 (B).

(B) If an accused pleads guilty in accordance with Rule 62 (A) (v), or requests
to change his plea to guilty, the Trial Chamber shall satisfy itself that the guilty
plea :
(i) is made freely and voluntarily;
(ii) is an informed plea;
(iii) is unequivocal; and
(iv) is based on sufficient facts for the crime and accused’s participation in it, either

on the basis of objective indicia or of lack of any material disagreement between
the parties about the facts of the case.

Thereafter the Trial Chamber may enter a finding of guilt and instruct the Registrar
to set a date for the sentencing hearing.

Rule 62 bis : Plea Agreement Procedure

(A) The Prosecutor and the Defence may agree that, upon the accused entering a
plea of guilty to the indictment or to one or more counts of the indictment, the
Prosecutor shall do one or more of the following before the Trial Chamber :

(i) apply to amend the indictment accordingly;
(ii) submit that a specific sentence or sentencing range is appropriate;

(iii) not oppose a request by the accused for a particular sentence or sentencing
range.

(B) The Trial Chamber shall not be bound by any agreement specified in para-
graph (A).

(C) If a plea agreement has been reached by the parties, the Trial Chamber shall
require the disclosure of the agreement in open session or, on a showing of good
cause, in closed session, at the time the accused pleads guilty in accordance with Rule
62 (A) (v), or requests to change his or her plea to guilty.

B. THE CHAMBER’S CONSIDERATION OF THE VALIDITY

OF THE GUILTY PLEA BY THE ACCUSED

27. Following a reading of the charges by the Registrar at a new appearance hearing
on 8 December 2005, Vincent Rutaganira pleaded guilty to the crime against humanity
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iii) invite l’accusé à plaider coupable ou non coupable sur chaque chef d’accusation
et, à défaut pour l’accusé de plaider, inscrit en son nom au dossier qu’il a plaidé
non coupable,

iv) donne instruction au Greffier de fixer la date du procès au cas où l’accusé plaide
non coupable,

v) lorsque l’accusé plaide coupable,
a) devant un juge, communique cet aveu de culpabilité à la Chambre de première

instance,
b) une Chambre de première instance agit conformément au paragraphe (B).

(B) Si un accusé plaide coupable conformément au paragraphe (A) (v) ou demande
à revenir sur son plaidoyer de non culpabilité, la Chambre doit s’assurer que l’aveu
de culpabilité :
(i) est fait librement et volontairement,
(ii) est fait en connaissance de cause,
(iii) est sans équivoque, et
(iv) repose sur des faits suffisants pour établir le crime et la participation de l’accusé

à sa commission, compte tenu soit d’indices objectifs, soit de l’absence de tout
sérieux désaccord entre le Procureur et l’accusé sur les faits de la cause,

La Chambre peut inscrire au dossier que l’accusé a plaidé coupable et donner ins-
truction au Greffier de fixer la date de l’audience pour le prononcé de la peine.

Article 62 bis : Procédure en cas d’accord sur le plaidoyer

A) Le Procureur et la Défense peuvent convenir que, après que l’accusé aura plaidé
coupable de l’ensemble des chefs d’accusation, de l’un ou de plusieurs de ces chefs,
le Procureur prendra tout ou partie des dispositions suivantes devant la Chambre de
première instance :
(i) demandera l’autorisation de modifier l’acte d’accusation en conséquence;
(ii) proposera une peine déterminée ou une fourchette de peines qu’il estime

appropriées;
(iii) ne s’opposera pas à la demande par l’accusé d’une peine déterminée ou d’une

fourchette de peines.
B) La Chambre de première instance n’est pas tenue par l’accord visé au

paragraphe (A).
C) Si les parties ont conclu un accord sur le plaidoyer, la Chambre de première

instance demande la divulgation de l’accord en question, soit en audience publique
soit, si des motifs convaincants ont été présentés, à huis clos, au moment où l’accusé
plaide coupable conformément à l’article 62 (A) (v), ou demande à revenir sur son
plaidoyer de non culpabilité.

B. EXAMEN PAR LA CHAMBRE DE LA VALIDITÉ DU PLAIDOYER

DE CULPABILITÉ DE L’ACCUSÉ

27. Après lecture donnée par le Greffier des différents chefs d’accusation, à
l’audience de nouvelle comparution du 8 décembre 2005, Vincent Rutaganira a plaidé
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(extermination) referred to in Count 16 of the Indictment, thereby confining his plea
to complicity by omission19.

28. Pursuant to Rule 62 (B) (i) to (iii) of the Rules, the Chamber proceeded to
satisfy itself of the validity of the said guilty plea. In so doing, it asked the Accused
if his plea was voluntary, if he had made it freely, knowingly and without coercion,
threat or promise; if the Accused had understood well the nature of the charges and
the consequences of his plea; if he was aware that the guilty plea was incompatible
with any grounds of defence; if he had indeed signed the Agreement containing his
plea. The Accused having responded in the affirmative to all these questions, the
Chamber found the guilty plea of Vincent Rutaganira to have been done freely and
voluntarily, to have been an informed, unequivocal and sincere plea.

29. In the light of Chapter V of the guilty plea agreement, and in the absence of any
disagreement between the Prosecutor and the Accused as to the facts of the case, the
Chamber, acting pursuant to Rule 62 bis (B) (iv), also found that the guilty plea of the
Accused Vincent Rutaganira relied on sufficient facts to establish both the crime against
humanity (extermination), referred to in Count 16 of the Indictment and the participation
of the Accused for having abetted such a crime by omission.

30. In light of the foregoing findings, the Chamber found the guilty plea of Vincent
Rutaganira valid20.

Chapter III : The events

31. From 1985 to 1994, the Accused was conseiller communal of Mubuga secteur
in Gishyita commune, Kibuye préfecture21 and was as such responsible for the eco-
nomic, social and cultural development of his secteur22. As a prominent member of
the community and by virtue of his office, Vincent Rutaganira served as a link
between the inhabitants and the local political structures in this secteur23.

32. The Accused knew, on the one hand, that during the clashes that had occurred
earlier in Kibuye préfecture, Tutsi civilians had taken refuge in churches24 and, on
the other hand, that between 8 and 15 April 1994, thousands of Tutsi civilians sought
shelter in Mubuga church25. He admits that the Tutsi who had assembled at the
church had been attacked between 14 and 17 April 199426, and that, as a result, thou-
sands of men, women and children who had gathered there died or were wounded27.
Prior to the attack, the Accused had observed the attackers, including the bourgmestre,

19 T. December 2004, pp. 7-98. 
20 T. 8 December 2004, pp. 12-13.
21 Guilty Plea Agreement, para. 19.
22 Ibid., para. 20.
23 Ibid., para. 21.
24 Ibid., para. 23.
25 Ibid., para. 22.
26 Ibid., para. 24.
27 Ibid., para. 27.
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coupable du crime contre l’humanité par extermination visé au Chef 16 de l’acte
d’accusation, limitant son plaidoyer à la complicité par omission19.

28. Ainsi que l’exige le paragraphe (B) (i) à (iii) de l’article 62 du Règlement, la
Chambre a vérifié la validité de ce plaidoyer de culpabilité. A cet effet, elle a deman-
dé à l’accusé si son aveu était volontaire, s’il avait été fait librement, consciemment
et sans pression, ni menace ni promesse; si l’accusé avait bien compris la nature des
charges formulées contre lui ainsi que les conséquences de son plaidoyer; s’il savait
que le plaidoyer de culpabilité était incompatible avec quelque moyen de défense que
ce soit; s’il avait bien signé l’accord contenant son aveu. L’accusé ayant répondu par
l’affirmative à toutes ces questions, la Chambre a déclaré que le plaidoyer de culpa-
bilité de Vincent Rutaganira avait été fait librement et volontairement, en connaissance
de cause et sans équivoque, et qu’il était sincère.

29. A la lumière du Chapitre V de l’accord de reconnaissance de culpabilité, et
compte tenu de l’absence de tout désaccord entre le Procureur et l’Accusé sur les faits
de la cause, la Chambre, sur la base du paragraphe (B) (iv) de l’article 62 bis, a éga-
lement constaté que le plaidoyer de culpabilité de l’accusé Vincent Rutaganira reposait
sur des faits suffisants pour établir tant le crime contre l’humanité par extermination,
visé au Chef 16 de l’acte d’Accusation que la participation de l’accusé pour l’avoir
encouragé par son omission.

30. Sur la base des constatations qui précèdent, la Chambre a considéré que le plai-
doyer de culpabilité de Vincent Rutaganira est valable20.

Chapitre III : Les faits

31. De 1985 à 1994, l’Accusé était conseiller communal du secteur de Mubuga situé
dans la commune de Gishyita, préfecture de Kibuye21. En cette qualité, il était chargé
du développement économique, social et culturel de son secteur22. Membre important
de la communauté dans ce secteur, Vincent Rutaganira était, de par ses fonctions, la
courroie de transmission entre les habitants et la structure politique locale23.

32. L’accusé savait, d’une part, que lors des troubles survenus antérieurement dans
la préfecture de Kibuye, les civils tutsi se réfugiaient dans des églises24 et, d’autre
part, qu’entre le 8 et le 15 avril 1994 des milliers de civils tutsi s’étaient réfugiés à
l’église de Mubuga25. Il reconnaît que les Tutsi réunis dans ladite église ont été atta-
qués entre le 14 et 17 avril 1994 environ26, et que cette attaque a entraîné des milliers
de morts et de nombreux blessés parmi les hommes, femmes et enfants qui s’y étaient
regroupés27. Avant l’attaque, l’accusé a vu se rassembler les assaillants, et parmi eux

19 T. 8 décembre 2004, pp. 7-9.
20 T. 8 décembre 2004, pp. 12-13.
21 Accord sur le plaidoyer de culpabilité, para. 19.
22 Ibid., para. 20.
23 Ibid., para. 21.
24 Ibid., para. 23.
25 Ibid., para. 22.
26 Ibid., para. 24.
27 Ibid., para. 27.
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armed Hutu civilians, commune policemen and members of the national gendarmerie
assembling28.

33. Despite his position and of his having knowledge of the above-mentioned
events, the Accused failed to act to protect the Tutsi, either before or after the mas-
sacres29.

WITNESS TRV-4

34. During the hearing of 17 January 2005, Witness TRV-4, a Tutsi woman, who
had known the Accused since 1985, testified that the Accused had saved her life30

during the events of 1994 when she lost 35 members of her family31. She explained
that Vincent Rutaganira had some Tutsi friends, and that his friendship with them
was symbolized by mutual gifts of cows and joint celebration of marriages. TRV-4
testified that she had gone into hiding during the events of 1994 and had been dis-
covered by attackers. She had then produced a false Hutu identity card, before being
taken by the attackers to a place where other attackers were getting ready to go and
kill people in Bisesero. Vincent Rutaganira was at that place. When the attackers
tried to kill her, Vincent Rutaganira intervened, saying that her identity card showed
that she was Hutu. The attackers said that if they did not kill her, Vincent Rutaganira
had to give them one of her children for them to kill instead. The attackers then
dispersed32.

IMMACULÉE NYIRAMASIMBI

35. Known under the pseudonym KNN 1, Immaculée Nyiramasimbi, a Defence wit-
ness, sought and obtained leave of the Chamber not to testify under a pseudonym33.
Immaculée Nyiramasimbi has been married to the Accused since 1973 and they bore
nine children. She is currently deputy mayor in charge of women’s development in
her commune34.

36. Immaculée Nyiramasimbi testified that Vincent Rutaganira became conseiller
communal for Mubuga secteur because the people had a great deal of confidence
in him and he worked in close collaboration with them. While in office, he had
restored security in Mubuga secteur by putting an end to the activities of criminals
who used to attack and rob people. At the time, the Accused was in good terms
with the Tutsi as reflected in mutual gifts of cows and participation in weddings.
Mr. Rutaganira and his wife had Tutsi godchildren and had chosen Tutsi as god-

28 Ibid., para. 26.
29 Ibid., para. 29.
30 T. 17 January 2005, p. 20.
31 Ibid., p. 19.
32 Ibid., p. 20 : “In a pre-trial statement, TRV-4 had stated that she was attacked around 20

April at Ryaruhanga centre.”
33 Ibid., p. 22.
34 Ibid., p. 23.
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le bourgmestre, des civils hutu armés, des agents de la police communale et des élé-
ments de la gendarmerie nationale28.

33. Malgré sa position et sa connaissance des faits susmentionnés, l’Accusé ne s’est
pas employé à protéger les Tutsi, ni avant ni pendant les massacres29.

TRV-4

34. Lors de l’audience du 17 janvier 2005, le témoin TRV-4, une femme tutsi, qui
connaissait l’accusé depuis 1985, a déclaré que l’Accusé lui avait sauvé la vie30 pen-
dant les événements de 1994 où elle avait perdu 35 membres de sa famille31. Elle a
indiqué que Vincent Rutaganira comptait des amis parmi les Tutsi, amitié symbolisée
par les échanges mutuels de vaches et la célébration commune de mariages. TRV-4
a déclaré qu’elle s’est cachée pendant les événements de 1994 et qu’elle a été décou-
verte par des assaillants. Elle a alors présenté une fausse carte d’identité hutu, avant
d’être conduite par les assaillants à un endroit où d’autres assaillants s’apprêtaient à
aller tuer des gens à Bisesero. Vincent Rutaganira se trouvait à cet endroit. Lorsque
les assaillants ont tenté de la tuer, Vincent Rutaganira s’est interposé en soulignant
que selon sa carte d’identité elle était Hutu. Les assaillants ont indiqué que s’ils ne
la tuaient pas, Vincent Rutaganira devait leur donner un des enfants de TRV-4 pour
qu’ils le tuent à sa place. Les assaillants se sont alors dispersés32.

IMMACULÉE NYIRAMASIMBI

35. Connue sous le pseudonyme de KNN 1, Immaculée Nyiramasimbi, témoin de
la Défense, a sollicité et obtenu de la Chambre la levée de l’anonymat33. Immaculée
Nyiramasimbi est mariée à l’accusé depuis 1973. De ce mariage sont nés 9 enfants.
Elle exerce, actuellement, les fonctions de vice-maire chargée de la promotion fémi-
nine dans sa commune34.

36. Immaculée Nyiramasimbi a indiqué que Vincent Rutaganira était devenu
conseiller communal pour le secteur de Mubuga car la population avait une grande
confiance en lui, et qu’il travaillait en étroite collaboration avec elle. Au cours de son
mandat, il avait rétabli la sécurité dans le secteur de Mubuga en mettant un terme
aux activités des bandits qui volaient et s’attaquaient aux personnes. Durant cette
période, l’accusé avait de bonnes relations avec les Tutsi, concrétisées par des
échanges de vaches et la participation mutuelle aux mariages. Le couple Rutaganira

28 Accord sur le plaidoyer de culpabilité, para. 26.
29 Ibid., para. 29.
30 T. 17 janvier 2005, p. 20.
31 Ibid., p. 19.
32 Ibid., p. 20 : «Dans une déclaration préalable au procès, TRV-4 avait précisé que l’attaque

dirigée contre elle avait eu lieu vers le 20 avril au centre de Ryaruhanga».
33 Ibid., p. 22.
34 Ibid., p. 23.
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fathers and godmothers to their own children35. They get on well with the survi-
vors36.

37. The witness also testified that Vincent Rutaganira did not get on well with the
bourgmestre before and during the events of April 1994, especially since the Accused
did not wish to participate in the massacres. She added that she and her husband had
been threatened during that period37.

38. The witness further testified that she and the Accused had agreed to hide Tutsis
at home during the events of 1994 and specifically that some Tutsi girls and a Tutsi
woman had stayed at their house for two weeks and three months respectively. She
asserted that nobody had died or been wounded at the roadblock that had been erected
near their house, and that no property had been looted38.

WITNESS KPP 1

39. Witness KPP 1 testified that he had been detained for eight years39 and that,
being a widower, he remarried a survivor40.

40. KPP 1 certified that he knew the Accused before the events of 1994. He tes-
tified that when the Accused was conseiller communal, he had restored security in
the secteur, which had previously been disrupted by bandits and hooligans who used
to steal from and attack the people. KPP 1 added that the people were grateful to
the Accused for saving them from the bandit attacks41. According to the witness, the
Accused as conseiller de secteur, had taken many decisions in the public’s interest
and against the interests of his friends42. He stated that Vincent Rutaganira had been
on good terms with the Tutsi; that he is a godfather to their children, just as some
Tutsi are godfathers to his children. KPP 1 testified that Vincent Rutaganira did not
get on well with the bourgmestre43.

41. KPP 1 testified that had Vincent Rutaganira been fully in charge during the
events of 1994, he would have taken action against the bandits, hooligans and armed
gangsters who had taken control of the situation44.

WITNESS TRV-6

42. The Defense submitted to the Chamber a statement from Witness TRV-6 dated
21 January 200345. The witness, whose entire family was killed during the genocide,

35 T. 17 January 2005, p. 24.
36 Ibid., p. 26.
37 Idem.
38 Idem.
39 Ibid., p. 29.
40 Ibid., p. 31.
41 Ibid., p. 29.
42 Ibid., p. 30.
43 T. 17 January 2005, p. 30.
44 Ibid., p. 31.
45 Exhibit D1. 2D.
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a des filleuls Tutsi et a choisi des Tutsis comme parrains et marraines de leurs propres
enfants35. Elle entretient de bons rapports avec les rescapés36.

37. Le témoin a, en outre, indiqué que Vincent Rutaganira ne s’entendait pas avec
le bourgmestre, ni avant ni pendant les événements d’avril 1994, et surtout dans la
mesure où l’accusé ne voulait pas participer aux massacres. Elle a ajouté que son mari
et elle ont été menacés pendant cette période37.

38. Elle a également soutenu qu’en accord avec l’accusé, ils ont caché des Tutsi à
leur domicile pendant les événements de 1994 et, plus précisément, que des filles et une
femme, toutes d’ethnie tutsi, sont restées respectivement pendant deux semaines et trois
mois dans leur maison. Elle a affirmé qu’à la barrière se trouvant à côté de leur maison,
il n’y a pas eu de morts, ni de blessés et qu’aucun bien n’a été pillé38.

KPP 1

39. Lors de son témoignage, KPP 1 a affirmé avoir été détenu pendant 8 ans39;
qu’étant veuf, il s’est remarié avec une rescapée40.

40. KPP 1 a soutenu qu’il connaissait l’accusé avant les événements de 1994.
Lorsque celui-ci était conseiller communal, il a rétabli la sécurité dans le secteur,
auparavant perturbé par des bandits et voyous qui volaient et attaquaient la popu-
lation. KPP 1 a ajouté que celle-ci était reconnaissante à l’Accusé car il l’a sauvée
d’attaques de bandits41. Selon le témoin, l’accusé, en tant que conseiller de secteur,
a pris de nombreuses décisions dans l’intérêt public, allant à l’encontre des intérêts
de ses amis42. Il a indiqué que Vincent Rutaganira entretenait de bonnes relations
avec les Tutsi ; qu’il est parrain de leurs enfants, tout comme des Tutsi sont parrains
des siens. KPP 1 a soutenu que Vincent Rutaganira ne s’entendait pas avec le
bourgmestre43.

41. KPP 1 a affirmé que si Vincent Rutaganira avait eu toute son autorité pendant
les événements en 1994, il aurait réagi contre les bandits, voyous et bandes armées
qui étaient devenus maîtres de la situation.44

TRV-6

42. La Défense a soumis à la Chambre une déclaration en date du 21 janvier 2003
provenant de TRV-645. Cette personne, dont presque toute la famille a été tuée pen-

35 T. 17 janvier 2005, p. 24.
36 Ibid., p. 26.
37 Ibid.
38 Ibid.
39 Ibid., p. 29.
40 Ibid., p.31.
41 Ibid., p. 29.
42 Ibid., p. 30.
43 T. 17 janvier 2005, p. 30.
44 Ibid., p. 31.
45 Pièce à conviction D1. 2D.
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testified that two days after the death of President Habyarimana, she sought refuge
at the Accused’s house, and subsequently in another house belonging to him, where
she remained for over three months. She was supported by the Accused during her
stay in his house.

43. On two occasions, Witness TRV-6 had heard the bourgmestre invite the
Accused to join him in attacks but the Accused had refused and also denied that he
had hidden some Tutsi.

WITNESS TRV-9

44. The Defense submitted to the Chamber a statement dated 21 January 2003
from Witness TRV-946, whose family and that of Accused Vincent Rutaganira were
friends. TRV-9 testified that only three members of his family had survived the
genocide. He explained that during the events of 7 April 1994, his children had
been saved and protected by the Accused in his house. TRV-9 stated that the
Accused had been able to save many Tutsi because they trusted him. He added that
before the war, the people already knew that Vincent Rutaganira did not get on well
with the bourgmestre.

WITNESS TRV-10

45. The Defence submitted to the Chamber a statement from Witness TRV-10,
dated 23 January 200347. TRV-10 testified, inter alia, that during the events of 1994,
she had been taken to the Accused’s house after being raped. The Accused reassured
her by telling her not to be afraid. She added that when the bourgmestre arrived at
the Accused’s house, the Accused told the bourgmestre that she was a Hutu. The
bourgmestre therefore asked the Accused to help her. The Accused then took her to
the dispensary and gave orders that she not be harmed.

Chapter IV : Criminal responsibility of the accused
on the count of extermination as a crime against humanity

(count 16 of the indictment)

46. Chapter VI of the Indictment of the guilty plea agreement reads :
“[In the light of the points of fact and law set forth in this agreement and

acknowledged by the Accused, there is no doubt that Vincent Rutaganira, by
omission and as an accomplice, aided and abetted the commission of the crime
of extermination as a crime against humanity within the meaning of Article 6
(1) of the Statute]”.

47. The crime to which the Accused pleaded guilty is covered under Article 3 (b)
with the form of participation being provided under Article 6 (1) of the Statute. Under

46 Exhibit D1. 3D.
47 Exhibit D1. 4D.
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dant le génocide, déclare que, deux jours après la mort du Président Habyarimana,
elle a trouvé refuge chez l’accusé, et plus tard dans une autre maison lui appartenant
où elle est restée plus de trois mois. Pendant son séjour chez l’accusé, celui-ci a assu-
ré sa subsistance.

43. A deux reprises, TRV-6 a entendu le bourgmestre inviter l’accusé à le joindre
pour l’attaque, ce que l’accusé a refusé, tout en niant également avoir caché des
Tutsi.

TRV-9

44. La Défense a soumis à la Chambre une déclaration en date du 21 janvier 2003
provenant de TRV-946, dont la famille était amie à celle de l’accusé Vincent Rutaga-
nira. TRV-9 a déclaré que seuls trois membres de sa famille ont survécu au génocide.
Il a expliqué que lors des événements du 7 avril 1994, ses enfants ont été récupérés
et protégés par l’accusé à son domicile. TRV-9 a déclaré que l’accusé a pu sauver
beaucoup de Tutsi puisqu’ils avaient confiance en lui. Il a ajouté, en outre, qu’avant
la guerre, la population savait déjà que Vincent Rutaganira ne s’entendait pas avec
le bourgmestre.

TRV-10

45. La Défense a soumis à la Chambre une déclaration en date du 23 janvier 2003
provenant de TRV-1047. TRV-10 a notamment déclaré que pendant les événements de
1994, elle a été conduite au domicile de l’accusé après avoir été violée. L’accusé l’a
rassurée en lui disant de ne pas avoir peur. Elle a indiqué que l’accusé l’a présentée
comme une Hutu au bourgmestre, lorsque ce dernier est arrivé à son domicile. Le
bourgmestre a donc demandé à l’accusé de l’aider. Par la suite, l’accusé l’a conduit
au dispensaire et a ordonné que personne ne la touche.

Chapitre IV : Sur la responsabilité pénale de l’accusé
du chef de Crime contre l’Humanité par Extermination

(Chef 16 de l’acte d’accusation)

46. Dans le Chapitre VI de l’accord de reconnaissance de culpabilité, il est affirmé :
«A la lumière des points de fait et de droit énoncés dans le présent accord et

reconnus par l’accusé, Vincent Rutaganira a sans conteste encouragé en tant que
complice par omission le crime d’extermination constitutif de crime contre
l’humanité au sens de l’article 6 (1) du Statut».

47. Le crime plaidé par l’accusé est prévu à l’article 3 (b) et la forme de partici-
pation à l’article 6 (1) du Statut. Conformément à l’article 62 (B) (iv), dans la déter-

46 Pièce à conviction D1. 3D.
47 Pièce à conviction D1. 4D.
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Rule 62 (B) (iv), in determining the Accused’s responsibility for the crime to which
he pleaded guilty, the Chamber must not only satisfy itself that all the elements of
the crime of extermination are present, but also ascertain the form of Vincent Ruta-
ganira’s participation in the perpetration of the said crime.

A. EXTERMINATION AS A CRIME AGAINST HUMANITY

(ARTICLE 3 (B) OF THE STATUTE OF THE TRIBUNAL)

46. With respect to crimes against humanity, Article 3 (b) of the Statute provides
that the Tribunal shall have the power to prosecute persons responsible for the crime
of extermination :
– when the crime was committed as part of a widespread or systematic attack against

any civilian population, and
– where the civilian population was the target of such an attack on national, political,

ethnic, racial or religious grounds.

1. The massacres at Mubuga church
between 14 and 17 April 1994

49. Nahimana et al. held that “in order to be guilty of the crime of extermination,
the Accused must have been involved in killings of civilians on a large scale”48.
Akayesu ruled that extermination

“is a crime which by its very nature is directed against a group of individuals
[and] differs from murder in that it requires an element of mass destruction”49.

In Bagilishema, the Trial Chamber found that

“extermination is unlawful killing on a large scale”, and that “large scale” does
not suggest a numerical minimum. It must be determined on a case-by-case basis
using a common-sense approach”50.

50. Therefore, the Chamber notes that the Tribunal has consistently held that, by
its very nature, extermination is a crime which is directed against a group of indi-
viduals as distinct from murder in that it must be perpetrated on a “large scale.”

51. In his guilty plea, Vincent Rutaganira admits that the attackers who sur-
rounded and attacked Mubuga church between 14 and 17 April 1994 included
representatives of the local authorities, armed Hutu civilians, commune policemen

48 Nahimana et al. Judgement (TC), para. 1061. 
49 Akayesu Judgement (TC), para. 591. The Trial Chamber adopted the same definition in Kay-

ishema and Ruzindana Judgement (TC), para. 145 and in Rutaganda Judgement (TC), para. 82.
See also Musema Judgement (TC), para. 217, Ntakirutimana Judgement (TC), para. 813 and
Semanza Judgement (TC), para. 259;

50 Bagilishema Judgement (TC), para. 87.
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mination de la responsabilité de l’Accusé pour le crime dont il a plaidé coupable, la
Chambre est tenue de vérifier non seulement que tous les éléments constitutifs du
crime d’extermination sont réunis, mais aussi la forme de participation de Vincent
Rutaganira à sa perpétration.

A. LE CRIME CONTRE L’HUMANITÉ PAR EXTERMINATION

(ARTICLE 3 (B) DU STATUT DU TRIBUNAL)

48. Au titre des crimes contre l’humanité, l’article 3 (b) du Statut dispose que
le Tribunal est habilité à juger les personnes responsables du crime d’extermina-
tion :
– lorsqu’il a été commis dans le cadre d’une attaque généralisée et systématique diri-

gée contre une population civile quelle qu’elle soit, et que
– la population civile a été la cible de cette attaque, en raison de son appartenance

nationale, politique, ethnique, raciale ou religieuse.

1. Les massacres à l’église de Mubuga
entre le 14 et le 17 avril 1994

49. Dans l’affaire Nahimana et consorts, on affirme que
«pour être coupable du crime d’extermination, l’accusé doit avoir été impliqué

dans des tueries à grande échelle de civils»48.
Dans l’affaire Akayesu, on considère que l’extermination

«est, de par sa nature, dirigée contre un groupe d’individus et se distingue du
meurtre en ce qu’elle doit être perpétrée à grande échelle»49.

Dans l’affaire Bagilishema, la Chambre de première instance du Tribunal précise
que «l’extermination est le fait de donner la mort à grande échelle en violation de
la loi», en ajoutant que

«(l)’expression “à grande échelle” n’emporte pas détermination d’un seuil
numérique défini, son contenu devant s’apprécier au cas par cas, sur la base du
sens commun»50.

50. La Chambre note donc qu’il est bien établi dans la jurisprudence du Tribunal
que l’extermination est, de par sa nature, dirigée contre un groupe d’individus et se
distingue du meurtre en ce qu’elle doit être perpétrée “à grande échelle”.

51. Dans son aveu de culpabilité, Vincent Rutaganira reconnaît, que les assaillants
qui ont encerclé et attaqué l’église de Mubuga, entre le 14 et le 17 avril 1994, étaient
constitués de représentants des autorités locales, de civils hutu armés, d’agents de la

48 Jugement Nahimana et consorts (Ch.), para. 1061. Il s’agit d’une traduction libre, la version
officielle en français n’étant pas disponible. 

49 Jugement Akayesu (Ch.), para. 591. La même définition a été reprise par la Chambre de pre-
mière instance dans le Jugement Kayishema et Ruzindana (Ch.), para. 145 et dans le Jugement
Rutaganda (Ch.), para. 82. Voir aussi Jugement Musema (Ch.), para. 217, Jugement Ntakiruti-
mana (Ch.), para. 813 et Jugement Semanza (Ch.), para. 259;

50 Jugement Bagilishema (Ch.), para. 87.
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and members of the gendarmerie. The Accused also admits that thousands of ref-
ugees were killed or wounded at Mubuga church massacres perpetrated during the
same period.

52. It has also been established that the attacks perpetrated in Kibuye préfecture,
including those perpetrated between l4 and 17 April 1994 at Mubuga church against
the Tutsi people, led to mass killings on a large scale51.

53. Therefore, the Chamber finds that the massacres committed at Mubuga church
between 14 and 17 April 1994 had been perpetrated on a large scale and had caused
thousands of casualties.

2. Widespread and systematic attack

54. That massacres had been perpetrated at Mubuga church between 15 and
17 April 1994 as part of a widespread and systematic attack was indisputably admitted
by the Accused Vincent Rutaganira in his guilty plea, under chapters V and VI of
the Agreement.

55. It has also been shown with respect to the events which took place in Kibuye
préfecture, that large scale killings had been perpetrated at Mubuga church during
the same period as admitted by the Accused in his guilty plea agreement, and that
such killings had been part of a widespread and systematic attack in said préfec-
ture52.

56. The Chamber finds that the facts in the instant case are sufficient to prove
beyond a reasonable doubt that massacres were perpetrated at Mubuga church
between 14 and 17 April 1994, as part of a widespread and systematic attack.

3. The civilian population targeted on ethnic grounds

57. In his guilty plea, the Accused Vincent Rutaganira admits that between 8 and
15 April 1994, thousands of Tutsi civilians – men, women and children – had sought
refuge at Mubuga church in Mubuga secteur (Gishyita commune), from attacks that
had been launched against them. The Accused also admits that those people were vic-
tims of the above-mentioned massacres because they were members of the Tutsi eth-
nic group.

58. It has also been shown that the victims of the attack at Mubuga church between
14 and 17 April 1994 were mainly members of the Tutsi ethnic group53.

59. In the opinion of the Chamber, it has been shown that the widespread and sys-
tematic attack during which the Mubuga church massacres took place during the
relevant period, had been perpetrated against a civilian population on ethnic grounds.

51 Kayishema and Ruzindana Judgement (TC), paras. 317 and 404.
52 Kayishema and Ruzindana Judgement (TC), para. 576.
53 Idem.
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police communale et d’éléments de la gendarmerie. L’accusé reconnaît également que
les massacres à l’église de Mubuga, à la même période, ont fait des milliers de morts
et de nombreux blessés parmi les réfugiés.

52. Il est également établi que les attaques perpétrées dans la préfecture de Kibuye,
y compris celles perpétrées entre le 14 et le 17 avril 1994 à l’église de Mubuga, à
l’encontre des populations tutsi, ont donné lieu à des tueries massives et à grande
échelle51.

53. La Chambre en conclut que les massacres à l’église de Mubuga entre le 14 et
le 17 avril 1994 ont été perpétrés à grande échelle et ont provoqué des milliers de
victimes.

2. Attaque généralisée et systématique

54. Les massacres perpétrés à l’église de Mubuga, entre le 15 et le 17 avril 1994,
entrant dans le cadre d’une attaque généralisée et systématique, sont incontestablement
admis par l’accusé Vincent Rutaganira dans son plaidoyer de culpabilité conformé-
ment aux Chapitres V et VI de l’Accord.

55. Il est également établi, à propos des événements qui se sont déroulés dans la
préfecture de Kibuye, que des tueries à grande échelle ont eu lieu à l’église de Mubu-
ga, à la même période que celle admise par l’accusé dans l’accord de reconnaissance
de culpabilité, et qu’elles s’inscrivaient dans le cadre de l’attaque généralisée et sys-
tématique dans ladite préfecture52.

56. La Chambre en conclut que les faits, en l’espèce, sont suffisants pour établir,
au-delà de tout doute raisonnable, l’existence de massacres perpétrés à l’église de
Mubuga, entre le 14 et le 17 avril 1994, s’inscrivant dans le cadre d’une attaque géné-
ralisée et systématique.

3. La population civile ciblée en raison
de son appartenance ethnique

57.  Dans son plaidoyer de culpabil i té ,  l ’accusé Vincent  Rutaganira
reconnaît qu’entre le 8 et 15 avril 1994, des milliers de civils tutsi – hommes, femmes
et enfants - s’étaient réfugiés à l’église de Mubuga, dans le secteur de Mubuga (Com-
mune de Gishyita), en vue d’échapper aux attaques lancées contre eux. L’accusé
reconnaît également que ces personnes, en raison de leur appartenance ethnique, ont
été l’objet des massacres ci-dessus décrits.

58. Il est également établi que les personnes, victimes de l’attaque contre l’église
de Mubuga, entre le 14 et le 17 avril 1994, étaient composées en majorité de
membres de l’ethnie tutsi53.

59. Pour la Chambre, il est constant en l’espèce, que l’attaque généralisée et sys-
tématique, dans laquelle s’inscrivent les massacres survenus à l’église de Mubuga à
la période sus-indiquée, a été perpétrée contre une population civile en raison de son
appartenance ethnique.

51 Jugement Kayishema et Ruzindana (Ch.), paras. 317 et 404.
52 Jugement Kayishema et Ruzindana (Ch.), para. 576.
53 Ibid.
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60. Accordingly, the Chamber finds that such massacres amount to extermination
under Article 3 (b) of the Statute.

B. PARTICIPATION OF THE ACCUSED VINCENT RUTAGANIRA

IN THE CRIME OF EXTERMINATION (CRIME AGAINST HUMANITY)
THROUGH COMPLICITY BY OMISSION

61. The Accused pleaded guilty of the crime of extermination as a crime against
humanity (Count 16 of the Indictment), through complicity by omission.

62. It is the case that complicity is not expressly included among the forms of lia-
bility enumerated in Article 6(1), which provides :

A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in Articles
2 to 4 of the present Statute, shall be individually responsible for the crime.

63. The case-law of both ad hoc Tribunals has indeed determined a form of com-
plicity in aiding and abetting provided for under Article 6 (1). Thus, in Furundžija,
an ICTY Trial Chamber held that complicity

“consists of practical assistance, encouragement, or moral support which has
a substantial effect on the perpetration of the crime”54.

64. The Chamber must also satisfy itself that aiding and abetting as provided for
in Article 6 (1) can be constituted by an omission and not only by an act. For
instance, in Blaškić, the ICTY Trial Chamber held that

“the actus reus of aiding and abetting may be perpetrated through an omission,
provided this failure to act had a decisive effect on the commission of the crime
and that it was coupled with the requisite mens rea”55.

In Rutaganda, the Trial Chamber of the Tribunal held that
“an accused may participate in the commission of a crime either through

direct commission of an unlawful act or by omission, where he has a duty to
act”56.

65. Accordingly, the Chamber finds that participation by omission in extermination
as a crime against humanity as admitted to by the Accused Vincent Rutaganira is
covered under Article 6 (1) of the Statute.

66. The Chamber must therefore consider the elements of aiding and abetting by
omission, namely, the act (actus reus) and the mental element (mens rea).

1. Actus reus

67. The Chamber notes that determining omission under Article 6 (1) of the Statute
is a more complex task than showing omission under Article 6 (3). In the latter case,

54 Furundžija Judgement (TC), paras. 235 and 249.
55 Blaškić Judgement (TC), paras. 284.
56 Rutaganda Judgement (TC), para. 41.
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60. La Chambre en conclut que ces massacres sont constitutifs du crime d’exter-
mination tel que visé à l’article 3 (b) du Statut.

B. PARTICIPATION DE L’ACCUSÉ VINCENT RUTAGANIRA

AU CRIME D’EXTERMINATION (CRIME CONTRE L’HUMANITÉ)
POUR COMPLICITÉ PAR OMISSION

61. L’accusé a plaidé coupable de complicité d’extermination (crime contre l’huma-
nité) (Chef 16 de l’acte d’accusation), pour avoir encouragé ce crime par omission.

62. L’on peut admettre que la complicité n’est pas expressément prévue parmi les
formes de responsabilité de l’article 6 (1), qui dispose :

Quiconque a planifié, incité à commettre, ordonné, commis ou de toute autre
manière aidé et encouragé à planifier, préparer ou exécuter un crime visé aux
articles 2 à 4 du présent Statut est individuellement responsable dudit crime.

63. La jurisprudence des deux tribunaux ad hoc a bien admis une forme de com-
plicité dans l’encouragement prévu à cet article. C’est ainsi que, dans l’affaire Furun-
dzija, la Chambre de première instance du TPIY a retenu que la complicité

«consiste en une aide, un encouragement ou un soutien moral pratique ayant
un effet important sur la perpétration du crime»54.

64. La Chambre se doit encore de vérifier si l’encouragement prévu par l’article 6
(1) peut être constitué par une omission et non seulement par un acte. Ainsi, dans
l’affaire Blaškić, la Chambre de première instance du TPIY indique que

«l’élément matériel de la complicité par aide ou encouragement peut être com-
mis par omission, à condition que cette omission ait eu un effet décisif sur la
perpétration du crime et qu’elle se soit accompagnée de l’élément intentionnel
requis»55.

Dans l’affaire Rutaganda, la Chambre de première instance du Tribunal a conclu que
«l’accusé peut participer à la commission d’un crime soit par la commission

effective d’un acte répréhensible, soit par une omission, dès lors qu’il avait
l’obligation d’agir»56.

65. La Chambre en conclut que la participation au crime d’extermination (crime
contre l’humanité) par omission reconnue par l’accusé Vincent Rutaganira est prévue
à l’article 6 (1) du Statut.

66. La Chambre se doit dès lors d’examiner les éléments constitutifs de l’encou-
ragement par omission, à savoir l’élément matériel (actus reus) et l’élément moral
(mens rea).

1. Actus reus

67. La Chambre relève que la détermination de l’omission au sens de l’article 6
(1) du Statut est plus complexe que celle de l’omission envisagée à l’article 6 (3).

54 Jugement Furundzija (Ch.), paras. 235 et 249.
55 Jugement Blaškić (Ch.), paras. 284.
56 Jugement Rutaganda (Ch.), para. 41.
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omission can be attributed to a person who, de jure and/or de facto, has an unam-
biguous status as a military or civilian superior. Such is not the case under Article 6
(1) in the instant case.

68. In determining participation by omission in extermination as a crime against
humanity as admitted to by the Accused, the Chamber addressed the following
questions :
(i) Did the Accused have authority and did he choose to not exercise it?
(ii) Did the Accused have a moral authority over the principals such as to prevent

them from committing the crime and did he choose not to exercise it?
(iii) Was the Accused under a legal duty to act which he failed to fulfill?

(i) Powers vested in the conseiller communal, Vincent Rutaganira, under the rele-
vant statutory provisions

69. Regarding the Accused’s power to act, the Chamber recalls that Vincent Ruta-
ganira did mention his position as conseiller communal for Mubuga secteur (Gishyita
commune, Kibuye préfecture) during the events that occurred at Mubuga church, as
reflected in the guilty plea agreement. Vincent Rutaganira was, inter alia, in charge
of economic, social and cultural issues in his secteur57. He also admitted that he was
“[the link between all the inhabitants of Mubuga secteur and the local political struc-
ture, within the limits of his duties under the Organic Law of November 1963]”58.
Lastly, he admitted that although he was conseiller of Mubuga secteur, he had not
acted to protect the Tutsi who sought refuge at Mubuga church between 8 and
15 April 199459.

70. The Chamber notes that under Article 37 of the Rwandan law on communal
organization60, the position of conseiller communal for his secteur conferred on the
Accused authority to chair public meetings in Mubuga secteur and to note and convey
the wishes of the people. Such authority implies the power to convene such meetings
and to draw up agendas therefor.

71. The Chamber recalls that Witness KPP 1 testified that before the events of
1994, the Accused Vincent Rutaganira, while in office, had managed to restore secu-
rity in Mubuga secteur which had hitherto experienced growing insecurity caused by
bandits and hooligans who used to steal and attack the people. The testimony of KPP
1 was also corroborated by Witness Immaculée Nyiramasimbi. Moreover, several tes-
timonies61 showed that out of his sense of justice, Vincent Rutaganira readily opposed

57 Guilty Plea Agreement, para. 29.
58 Ibid., para. 21; Article 37 of the Law of 23 November 1963 on Communal Organization.
59 Ibid., para. 29.
60 Law of 23 November 1963 on Communal Organisation (Official Gazette, 1963, p. 507),

amended by Legislative Decree of 26 September 1974 (Official Gazette, 1974, p. 577) and
Legislative Decree No. 4/75 of 30 January 1975 (Official Gazette,1975, p. 191). 

61 Exhibits D1. 1D and D1. 3D.
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Dans ce dernier cas, l’omission est imputable à une personne qui a un statut bien éta-
bli, de iure et/ou de facto, de supérieur hiérarchique, militaire ou civil. Tel n’est pas
le cas de l’article 6 (1) applicable au cas d’espèce.

68. Pour établir la participation par omission au crime d’extermination (crime
contre l’humanité) reconnu par l’accusé, la Chambre a eu à se poser les questions
suivantes :
(i) l’accusé avait-il un pouvoir et a t-il choisi de ne pas l’exercer?
(ii) l’accusé jouissait-il d’une autorité morale sur les auteurs principaux pour les

empêcher de commettre le crime et a t-il choisi de ne pas y faire recours?
(iii) l’accusé avait-il une obligation juridique d’agir et ne l’a pas remplie?

(i) Le pouvoir du conseiller communal Vincent Rutaganira selon les dispositions
législatives pertinentes

69. En ce qui concerne le pouvoir d’agir de l’accusé, la Chambre rappelle que Vin-
cent Rutaganira fait bien référence à son statut de conseiller communal pour le secteur
de Mubuga (Commune de Gishyita, préfecture de Kibuye), pendant les événements
survenus à l’église de Mubuga comme cela résulte de l’accord de reconnaissance de
culpabilité. Vincent Rutaganira était, en particulier, responsable des questions écono-
miques, sociales et culturelles de son secteur57. Il reconnaît, en outre, qu’il représen-
tait

«la courroie de transmission entre l’ensemble des habitants du secteur de
Mubuga et la structure politique locale, dans les limites des devoirs que lui impo-
sait la loi organique de novembre 1963»58.

Il reconnaît enfin que, malgré sa qualité de conseiller du secteur de Mubuga, il ne
s’est pas employé à protéger les Tutsi qui s’étaient réfugiés à l’église de Mubuga
entre le 8 et le 15 avril 199459.

70. La Chambre note, en effet, que selon l’article 37 de la loi rwandaise sur l’orga-
nisation communale60, le statut de conseiller communal pour son secteur donnait à
l’accusé le pouvoir de présider les réunions de la population du secteur de Mubuga
et de recueillir et canaliser les aspirations de ladite population. Ce pouvoir implique
le pouvoir de convoquer une telle réunion et d’en établir l’ordre du jour.

71. La Chambre rappelle que le témoin KPP 1 a affirmé qu’avant les événements
de 1994, l’accusé Vincent Rutaganira, usant de ses fonctions, a réussi à rétablir la
sécurité dans le secteur de Mubuga, jadis confronté à une insécurité croissante du fait
de bandits et voyous qui volaient et s’attaquaient aux populations. Les allégations de
KPP 1 ont également été confirmées par le témoin Immaculée Nyiramasimbi. En
outre, plusieurs témoignages61 relèvent que guidé par le souci de justice, Vincent

57 Accord de reconnaissance de culpabilité, para. 29.
58 Accord de reconnaissance de culpabilité, para. 21; Article 37 de la Loi du 23 novembre

1963 portant organisation communale.
59 Ibid., para. 29.
60 Loi du 23 novembre 1963 portant organisation communale (J.O., 1963, p. 507), modifiée

par Décret-Loi du 26 septembre 1974 (J.O., 1974, p. 577) et Décret-Loi n°4/75 du 30 janvier
1975 (J.O., 1975, p. 191). 

61 Pièces à conviction D1. 1D et D1. 3D.
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any decisions by the bourgmestre of Gishyita commune, Charles Sikubwabo, which
struck him as unfair to or inappropriate for the people in the secteur, with his rela-
tions with the bourgmestre being strained as a result.

72. Therefore, the Chamber finds that the Accused had the power to convene a
meeting of the inhabitants of the secteur to initiate and conduct discussions on the
tragic events that were taking place in his secteur, in order to prevent participation
in the massacres that occurred at the church, at least, by civilians. The Chamber notes
in this regard that, according to the guilty plea agreement, armed Hutu civilians, com-
mune policemen and members of the gendarmerie, who were joined by civilians, per-
petrated attacks.

73. The Chamber finds that the Accused’s admission that he did not attempt to pre-
vent the attacks on the Tutsi although he was conseiller of Mubugu secteur amounted
to an implicit admission that he presumably had the power to do so.

74. Therefore, the Chamber finds that as conseiller de secteur with definite, albeit
limited powers, the Accused Vincent Rutaganira chose to not exercise such powers
during the events that occurred in Mubuga between 14 and 17 April 1994. He par-
ticularly failed to take action against the civilians who had joined the armed attackers
to kill Tutsi refugees at Mubuga church.

(ii) The Accused’s moral authority in Mubuga secteur during the events

75. As regards the Accused’s moral authority, the Chamber recalls that in the Guilty
Plea Agreement, the Accused acknowledged that “[he was a prominent member of
the community in Mubuga secteur (Gishyita commune)]” and that he “[was the closest
personality to the people at the secteur level]”62.

76. The Chamber also notes that the evidence clearly shows that at the time of the
April 1994 events in Rwanda, the people of Mubuga had total confidence in Vincent
Rutaganira because of his position as conseiller communal for his secteur and his
good reputation as a fair and courageous man. Witness KPP 1 testified inter alia that
the people felt particularly grateful to the Accused for restoring security in the sect-
eur, which had previously been disrupted by bandits. Witness TRV-4 testified that
Vincent Rutaganira had saved his life and had been quick to intervene when the
attackers tried to kill him after surprising him in his hideout. Witness TRV-4 also gave
a detailed account of how the Accused came out of his shop for the express purpose
of assisting him when he was under threat from the attackers. The Accused’s moral
authority over the inhabitants of the secteur is also reflected in the testimony of Wit-
ness Immaculée Nyiramasimbi, who testified that nobody died or was wounded at the
roadblock that had been erected near the Accused’s house, unlike at the other road-
blocks erected during the said events.

77. Therefore, the Chamber finds that the Accused Vincent Rutaganira, who was
conseiller communal for Mubuga secteur for 10 years, still enjoyed moral authority

62 Guilty Plea Agreement, para. 21.
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Rutaganira n’hésitait pas à s’opposer aux décisions du bourgmestre de la Commune
de Gishyita, le nommé Charles Sikubwabo, lorsqu’il les estimait injustes ou inappro-
priées à l’égard des populations du secteur. Pour cette raison, il entretenait des rela-
tions difficiles avec le bourgmestre.

72. La Chambre considère donc que l’accusé avait le pouvoir de convoquer une
réunion de la population du secteur pour solliciter et conduire une discussion sur les
évènements tragiques en cours dans son secteur, dans le but d’empêcher la participa-
tion aux massacres à l’église au moins aux éléments civils des attaquants. La Chambre
note, à ce propos, qu’il résulte de l’accord de reconnaissance de culpabilité que des
civils hutus armés, des agents de la police communale et des éléments de la gendar-
merie, auxquels se sont joints des membres de la population civile, avaient mené des
attaques.

73. La Chambre constate que le fait par l’accusé d’avouer qu’en dépit de sa qualité
de conseiller de secteur de Mubuga, il ne s’est pas employé à empêcher les attaques
contre les Tutsi, vaut reconnaissance implicite qu’il aurait eu le pouvoir de le faire.

74. La Chambre en conclut que le conseiller de secteur qu’était l’accusé Vincent
Rutaganira, détenteur de pouvoirs certains quoique limités, a choisi de ne pas les exer-
cer lors des événements survenus à Mubuga entre le 14 et le 17 avril 1994. Il est
en particulier resté inactif vis-à-vis des éléments de la population civile qui se sont
joints aux attaquants en armes pour tuer des Tutsi réfugiés à l’église de Mubuga.

(ii) L’autorité morale de l’accusé dans le secteur de Mubuga pendant les événements

75. En ce qui concerne l’autorité morale de l’accusé, la Chambre rappelle que dans
l’accord de reconnaissance de culpabilité, l’accusé a reconnu qu’«il était un membre
important de la communauté dans le secteur de Mubuga (Commune de Gishyita)» et
qu’ «il était la personnalité la plus proche de la population à l’échelon du secteur»62.

76. La Chambre relève encore qu’il résulte clairement des témoignages que, lorsque
survinrent les événements d’avril 1994 au Rwanda, Vincent Rutaganira jouissait d’une
confiance totale auprès des populations de Mubuga, en raison de ses attributions en
tant que conseiller communal pour son secteur et de sa bonne réputation d’homme
juste et courageux. Le témoin KPP 1 a notamment affirmé que la population se sentait
particulièrement reconnaissante envers l’Accusé qui avait rétabli la sécurité dans le
secteur, auparavant perturbé par des bandits. Le témoin TRV-4 a soutenu avoir eu la
vie sauve grâce à Vincent Rutaganira, qui n’a pas hésité à s’interposer lorsque les
assaillants ont tenté de le tuer après l’avoir surpris dans sa cachette. Avec force
détails, TRV-4 a ajouté que l’accusé est expressément sorti de sa boutique pour se
porter à son secours au moment où elle faisait face à la menace des assaillants.
L’autorité morale de l’accusé sur les habitants du secteur transparaît également à tra-
vers la déposition du témoin Immaculée Nyiramasimbi qui a soutenu qu’il n’y a pas
eu de morts ou de blessés au barrage situé près de la maison de l’accusé, contraire-
ment aux autres barrages édifiés pendant les évènements en cause.

77. La Chambre en conclut que l’accusé Vincent Rutaganira, qui a occupé pendant
10 ans le poste de conseiller communal pour le secteur de Mubuga, jouissait encore

62 Accord de reconnaissance de culpabilité, para. 21.
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over the population of the said secteur as a whole during the events that occurred
at Mubuga church between 14 and 17 April 1994. Thus, he could have used his
moral authority to prevent some members of the public from participating in the
attacks at the church, as he had done by protecting some Tutsi from attackers near
his shop.

(iii) Legal duties placed on the Accused Vincent Rutaganira

78. The Chamber wishes to add, ad abundantiam, that international law also places
upon a person vested with public authority a duty to act in order to protect human
life. Indeed, the State to which it falls to carry out international obligations, can only
act through all its representatives, be they in the upper reaches or at lower levels of
Government. The State itself can fulfil its international obligations and not incur any
responsibility not only because of its representatives’ respect for human rights but also
by reason of actions taken, in the performance of their duties, to prevent any violation
of the said rights63. Hence, the need to incorporate international standards in municipal
law, as provided for by all relevant international agreements. The State of Rwandan
did so, in particular, with respect to the standards set forth in international human
rights instruments, international humanitarian law and respecting individual criminal
responsibility for crimes against humanity and war crimes64.

79. Consequently, as any person, all public authorities have a duty not only to com-
ply with the basic rights of the human person, but also to ensure that these are com-
plied with65, which implies a duty to act in order to prevent any violation of such
rights.

80. The Chamber notes that in assessing the Accused’s culpable conduct under Arti-
cle 6 (1) of the Statute, the Defence submitted in its closing arguments at the hearing
of 17 January 2005, that the Accused had shirked his legal duty to humanity. More
specifically, the Defence made reference to the fact that every Rwandan citizen who
fails to provide assistance to a person in danger could be held criminally responsi-
ble66.

63 See also the commitment under Article 4 (c) of the International Convention on the
Elimination of All Forms of Racial Discrimination, also incorporated in Rwandan law (Legislative
Decree No. 08/75 of 12 February 1975, Official Gazette, 1975, p. 230) “Shall not permit public
authorities or public institutions, national or local, to promote or incite racial discrimination.”
“Article II of the Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes Against Humanity.”

64 Not only have all these international conventions been incorporated into Rwandan domestic
law upon their being published in the Official Gazette following ratification, but the basic rights
of the human person are also enshrined in Articles 12 to 33 of the Constitution in force in 1994.
The Arusha Peace Accords, which were also incorporated into the Rwandan Constitution also
provided for such obligations.

65 The obligation in question is explicitly set forth in, for example, Article 1 Common to the
Geneva Conventions.

66 Article 256 paras. 1 and 2 of the Rwandan Penal Code, Legislative Decree No. 21/77 of
18 August 1977 (version in force in 1994).
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d’une autorité morale sur l’ensemble de la population dudit secteur pendant les évé-
nements survenus à l’église de Mubuga, entre le 14 et le 17 avril 1994. Il aurait donc
pu également se servir de cette autorité morale pour empêcher certains éléments de
la population de participer aux attaques à l’église, comme il a eu à le faire en pro-
tégeant certains Tutsi des assaillants près de sa boutique.

(iii) Les obligations juridiques de l’accusé Vincent Rutaganira

78. La Chambre se plaît d’ajouter, ad abundantiam, qu’il découle également du
droit international, à la charge d’un individu revêtu d’une autorité publique, l’obliga-
tion d’agir en vue de protéger la personne humaine. En effet, l’Etat destinataire des
obligations internationales ne peut qu’agir par l’intermédiaire de tous ses agents, qu’ils
se trouvent au sommet de la structure étatique ou en position de subordonnés. L’Etat
lui-même peut remplir ses obligations internationales et n’encourir aucune responsa-
bilité du fait non seulement du respect par ses agents des droits de la personne
humaine, mais aussi du fait de l’activité déployée par ceux-ci, dans l’exercice de leurs
fonctions, pour en empêcher toute violation63. C’est ce qui justifie la nécessité de
l’intégration des normes internationales dans le droit interne, prévue par tous les
accords internationaux en la matière; ce que l’Etat rwandais a fait, en particulier, en
ce qui concerne les normes des conventions internationales en matière des droits de
l’Homme, du droit international humanitaire et de responsabilité pénale individuelle
pour crimes contre l’humanité et crimes de guerre64.

79. Il s’ensuit que toute autorité publique a l’obligation non seulement de respecter,
comme tout autre individu, les droits fondamentaux de la personne humaine, mais
aussi de les faire respecter65, ce qui implique l’obligation d’agir pour en empêcher
toute violation.

80. La Chambre relève que, dans l’évaluation du comportement coupable de l’accu-
sé selon l’article 6 (1) du Statut, la Défense, dans sa plaidoirie, lors de l’audience du
17 janvier 2005, a déclaré que l’accusé s’est soustrait à son devoir légal d’humanité.
Plus spécifiquement elle a fait référence à la responsabilité pénale que tout citoyen
rwandais encourt s’il omet de porter secours à une personne en danger66.

63 Voir à ce propos l’engagement prévu à l’article 4 (c) de la Convention internationale sur
l’élimination de toutes les formes de discrimination raciale, incorporée elle aussi dans le droit
rwandais (Décret-loi n° 08/75 du 12 février 1975, J.O., 1975, p. 230), «à ne pas permettre aux
autorités publiques ni aux institutions publiques, nationales ou locales, d’inciter à la discrimina-
tion raciale ou de l’encourager». Aux «représentants de l’autorité de l’Etat […] qui toléreraient
[l]a perpétration [des crimes]» se réfère aussi à l’Article II de la Convention contre l’imprescrip-
tibilité des crimes de guerre et des crimes contre l’humanité. 

64 Non seulement toutes ces conventions internationales sont incorporées dans le droit interne
rwandais dès leur publication dans le Journal Officiel (J.O.) après leur ratification, mais les droits
fondamentaux de la personne humaine ont été aussi intégrés aux Articles 12 à 33 de la Consti-
tution en vigueur en 1994. Des obligations en la matière se trouvaient également inscrites dans
les Accords de paix d’Arusha, intégrés eux aussi dans la Constitution rwandaise.

65 Dans ses termes spécifiques l’obligation en question est inscrite, par exemple, dans
l’Article 1 commun aux Conventions de Genève.

66 Article 256 paras. 1 et 2 du Code Pénal Rwandais, Décret-loi no. 21/77 du 18 août 1977
(version en vigueur en 1994).
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81. In the opinion of the Chamber, while under the so called “[risk to oneself and
to another]” doctrine set forth in Article 256 of the Rwandan Penal Code a person may
justifiably fail to act, such a doctrine may not provide complete exoneration in light
of the particularly serious nature of the crimes committed during the events that
occurred in Rwanda in 1994. Indeed, violence to physical well-being suffered by
thousands of people during the said events affects the very fundamental interests
of Humanity as a whole, and the protection of such interests cannot be counterbal-
anced by the mere personal risk that may have been faced by any person in a posi-
tion of authority who failed to act in order to assist people whose lives were in
danger67.

82. In the instant, by reason of the authority vested in him by virtue of his office
the Accused Vincent Rutaganira was under a duty to provide assistance to people in
danger, pursuant to Article 256 of the Rwandan Penal Code.

83. Lastly, the Chamber notes that because of his unique position, the Accused had
a duty to report to the relevant authorities the crimes that were being committed
against the Tutsi population in his secteur.

84. Accordingly, the Chamber finds that the Accused Vincent Rutaganira had a duty
to prevent some inhabitants in his secteur from participating in attacks against the
civilians who had taken refuge at Mubuga church, to provide such civilians with
assistance and to report the attackers to the relevant authorities, but chose not to do
so.

(iv) Connection between the perpetration of the crime and participation by aiding
and abetting

(a) Temporal and geographical connection

85. Under the case-law of the ad hoc Tribunals, there must be a temporal and geo-
graphical connection between criminal participation under Article 6 (1) and the perpe-
tration of the crime68. Furthermore, participation may occur before, during or after
the act is committed and be geographically separated therefrom69.

86. In the instant case, Vincent Rutaganira stood a few metres away from the
place where the attackers assembled before and after the attacks. Thus, he was in a
position to observe them as they assembled near his house and subsequently to know
that attacks were being perpetrated on Mubuga church, between 14 and 17 April
1994.

87. Therefore, the Chamber finds that Vincent Rutaganira participated by omission
in extermination as a crime against humanity both before and during the massacre of
refugees perpetrated at Mubuga church.

67 Erdemović Judgement, (TC), para. 19 : “With regard to a crime against humanity, the Trial
Chamber considers that the life of the accused and that of the victim are not fully equivalent.
As opposed to ordinary law, the violation here is no longer directed at the physical welfare of
the victim alone but at humanity as a whole.”

68 Furundžija Judgement (TC), para. 234; Aleksovski Judgement (TC), para. 129; Blaškić
Judgement (AC), para. 47. 

69 Blaškić Judgement (TC), para. 285.
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81. La Chambre considère que l’élément tenant «au risque pour soi et pour les
tiers», prévu à l’article 256 du Code pénal rwandais, à même de justifier l’inaction
de tout individu, ne peut pas être retenu pour une exonération totale, compte tenu du
caractère particulièrement grave des crimes commis lors des événements de 1994, au
Rwanda. En effet, les atteintes à l’intégrité physique dont ont été victimes des milliers
de personnes au cours de ces événements, touchent même aux intérêts fondamentaux
de l’Humanité tout entière, intérêts dont la protection ne saurait nullement être contre-
balancée par le simple risque personnel qu’aurait encouru tout individu qui, en posi-
tion d’autorité, a omis d’agir pour porter secours à des personnes dont la vie était en
danger67.

82. En l’espèce, l’autorité exercée par l’accusé Vincent Rutaganira, du fait de ses
fonctions, mettait particulièrement à sa charge l’obligation de porter secours aux per-
sonnes en danger prévue à l’article 256 du code pénal rwandais.

83. La Chambre relève enfin qu’en raison de la fonction spécifique qu’il exerçait,
l’accusé avait le devoir de dénoncer aux autorités compétentes les crimes qui se per-
pétraient contre la population tutsi dans son secteur.

84. La Chambre en conclut que l’accusé Vincent Rutaganira avait à sa charge
l’obligation d’empêcher que certains habitants de son secteur participent aux attaques
contre la population civile réfugiée à l’église de Mubuga, l’obligation de porter
secours à cette population et de dénoncer aux autorités compétentes les attaquants,
mais qu’il a choisi de ne pas le faire.

(iv) Lien entre la perpétration du crime et la participation par encouragement

a) le lien de temps et de lieu

85. Dans la jurisprudence des tribunaux ad hoc, il est exigé un lien de temps et
de lieu entre la participation criminelle selon l’article 6 (1) et la perpétration du
crime68. Il y est notamment indiqué que la participation peut intervenir avant, pendant
ou après la commission de l’acte ou en être séparée69.

86. Dans le cas d’espèce, Vincent Rutaganira se trouvait à quelques mètres des
lieux où se rassemblaient les assaillants avant et pendant les attaques. Il a pu ainsi
voir les assaillants lorsque ces derniers se réunissaient non loin de sa maison et se
rendre compte par la suite des attaques qui se perpétraient contre l’église de Mubuga
entre le 14 et le 17 avril 1994.

87. La Chambre en conclut que la participation par omission de Vincent Rutaganira
au crime d’extermination (crime contre l’humanité) est intervenue aussi bien avant le
début des massacres des réfugiés à l’église de Mubuga que pendant leur exécution.

67 Jugement Erdemovic I, para. 19 : «S’agissant du crime contre l’humanité la Chambre prend
en considération qu’il n’y a pas totale équivalence entre la vie de l’accusé et celle de la victime.
A la différence du droit commun l’objet de l’atteinte n’est plus la seule intégrité physique de la
victime mais l’humanité tout entière».

68 Jugement Furundzija (Ch.), para. 234; Jugement Aleksovski (Ch.), para. 129; Arrêt Blaškić
(App.), para. 47. 

69 Jugement Blaškić (Ch.), para. 285.
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(b) Effect of aiding and abetting on the perpetration of a crime by the prin-
cipal perpetrator

88. Both ad hoc Tribunals have held that for criminal responsibility under Article
6 (1) to attach, the act of aiding and abetting must have a decisive70 and substantial
effect71 on the commission of the crime by the principal perpetrator.

89. In the light of such case-law, the Chamber is of the opinion that for an
accused to incur criminal responsibility under Article 6 (1) of the Statute, it must
be shown that his or her participation has substantially contributed to, or has had
a substantial effect on the consummation of a crime under the Statute. With respect
to aiding and abetting by omission, such contribution or effect can be assessed only
against the effectiveness of any action taken to prevent the commission of the
crime.

90. The Chamber finds that in the instant case, Vincent Rutaganira’s intervention
saved some people who had been targeted by attackers. It can be inferred from such
a finding that a similar intervention by the Accused against some civilians who par-
ticipated in the attacks on Mubuga church would have had the same decisive effect
in sparing human lives.

91. On the basis of objective indicia and the lack of any material disagreement
between the Prosecutor and the Accused, the Chamber is satisfied that the facts admit-
ted by the Accused are quite sufficient to prove the existence of the actus reus of
aiding and abetting by omission, extermination as a crime against humanity as com-
mitted by the attackers on Mubuga church between 14 and 17 April 1994.

2. Mens rea

92. Pursuant to the case-law of the Tribunal72 and of ICTY73, the Chamber is of
the opinion that the mens rea of an accomplice lies in his knowledge of, on the one
hand, the mens rea of the principal perpetrator of the crime and, on the other hand,
of the fact that his conduct would further the perpetration of the crime.

93. The Chamber must determine whether the Accused Vincent Rutaganira had
knowledge :
(i) of the principal perpetrator committing extermination as part of a widespread and

systematic attack against a civilian population on ethnic grounds; and

(ii) of his own conduct furthering the perpetration of said crime
94. In determining whether the Accused had the mens rea of the crime admitted,

the Chamber will rely on Vincent Rutaganira’s confessions and some objective indicia.

70 Ibid., (AC), para. 284.
71 Rutaganda Judgement (AC), para. 43; Musema Judgement (AC), para. 126; Bagilishema

Judgement (AC), para. 33; Ntakirutimana Judgement (AC), para. 787.
72 Akayesu Judgement (AC), para. 539; Musema Judgement (TC), para. 181.
73 Vasiljevic Judgement (AC), para. 102; Blaškić Judgement (AC), para. 45.
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b) l’effet de l’encouragement sur la perpétration du crime par l’auteur prin-
cipal

88. Dans la jurisprudence des deux Tribunaux ad hoc, on soutient que pour entraî-
ner une responsabilité au sens de l’article 6 (1), l’encouragement doit avoir eu un effet
décisif70 ou significatif71 sur la perpétration du crime par l’auteur principal.

89. A la lumière de cette jurisprudence, la Chambre considère que pour qu’un accu-
sé soit déclaré pénalement responsable au regard de l’article 6 (1) du Statut, il faut
qu’il soit établi que sa participation a contribué, de façon substantielle, à la commis-
sion d’un crime prévu par le Statut ou a eu un effet important sur la commission de
ce crime. Dans le cas d’un encouragement par omission, cette contribution ou cet effet
ne peut s’évaluer que par rapport à l’efficacité d’une intervention pour en empêcher
la commission.

90. La Chambre constate qu’en l’espèce, l’intervention de Vincent Rutaganira a pu
sauver certains individus ciblés par les attaquants. On peut bien en déduire qu’une
même intervention de l’Accusé sur certaines composantes de la population civile
s’étant associée aux attaques contre l’église de Mubuga aurait eu le même effet déci-
sif, en épargnant des vies humaines.

91. La Chambre en conclut que les faits admis par l’accusé sont bien suffisants,
compte tenu tant d’indices objectifs que de l’absence de tout désaccord entre le Pro-
cureur et l’accusé, à établir l’élément matériel – actus reus – de l’encouragement par
omission du crime d’extermination comme crime contre l’humanité commis par les
attaquants contre l’église de Mubuga, entre le 14 et le 17 avril 1994.

2. Mens rea

92. La Chambre, conformément à la jurisprudence du Tribunal72 et du TPIY73,
considère que la mens rea du complice consiste dans sa connaissance, d’une part, de
la mens rea de l’auteur principal du crime et, d’autre part, du fait que son compor-
tement contribuerait à la perpétration du crime.

93. La Chambre est tenue de vérifier si l’accusé Vincent Rutaganira avait
connaissance :
(i) de la perpétration par l’auteur principal du crime d’extermination qui s’inscrivait

dans le cadre d’une attaque généralisée et systématique dirigée contre une popu-
lation civile en raison de son appartenance ethnique; et

(ii) du fait que son comportement contribuait à la perpétration de ce crime.
94. Dans la détermination de la mens rea de l’accusé, la Chambre entend s’appuyer

sur les aveux faits par Vincent Rutaganira et sur certains indices objectifs quant à la
recherche de l’élément moral du crime par lui reconnu.

70 Jugement Blaškić (Ch.), paras. 284.
71 Jugement Rutaganda (Ch.), para. 43 ; Jugement Musema (Ch.), para. 126 ; Jugement

Bagilishema (Ch.), para. 33; Jugement Ntakirutimana (Ch.), para. 787.
72 Jugement Akayesu (Ch.), para. 539; Jugement Musema (Ch.), para. 181.
73 Arrêt Vasiljevic (App.), para. 102; Arrêt Blaškić (App.), para. 45.
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(i) Knowledge of extermination perpetrated as part of a widespread and systematic
attack against a civilian population on ethnic grounds

95. The Chamber finds that, as reflected in the guilty plea agreement, the Accused
knew that between 8 and 15 April 1994, thousands of Tutsi civilians had sought
refuge at Mubuga church, in Mubuga secteur (Gishyita commune) from attacks
targeting their ethnic group74. Vincent Rutaganira admits that the attack on the Tutsi
civilians who had assembled in Mubuga church was part of a widespread and
systematic attack75. Indeed, the Chamber notes that, by virtue of his position as
conseiller communal for Mubuga secteur, the Accused must have known about the
serious events that were occurring in his secteur and the crimes that were being
perpetrated there on a large scale.

96. In the light of the above the Chamber finds that the Accused knew about the
general context in which the massacres were being perpetrated at Mubuga church
during the relevant period, namely that his omissions were part of a widespread and
systematic attack targeted at the civilian population on ethnic grounds.

(ii) Knowledge that his conduct furthered the principal perpetrator’s crime

97. The Chamber finds that Vincent Rutaganira was aware not only of his duties
as conseiller communal for Mubuga secteur but also of his moral authority vis à vis
the civilian population in his secteur. Indeed, Vincent Rutaganira admits that
“[although he was conseiller of Mubuga secteur, he did not act to protect the Tutsis
who had sheltered at Mubuga church in Mubuga secteur (Gishyita commune) between
8 and 15 April 1994]”76.

98. Accordingly, the Chamber finds that the Accused was aware that his failure to
act would further the commission of the crime.

99. As a result, the Chamber finds that the Accused knew that his omissions would
further the commission of the crime.

C. FINDINGS

100. In light of the foregoing, the Chamber finds that there is sufficient evidence
to prove that the Accused Vincent Rutaganira is guilty of extermination as a crime
against humanity as charged in count 16 of the Indictment, in that he aided and abet-
ted by omission the commission of the said crime.

74 Guilty plea agreement, para. 22.
75 Ibid., para. 30.
76 Ibid., para. 29.
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(i) La connaissance de l’extermination commise dans le cadre d’une attaque géné-
ralisée et systématique dirigée contre une population civile en raison de son appar-
tenance ethnique.

95. La Chambre constate que, comme il résulte de l’accord de reconnaissance de
culpabilité, l’accusé savait qu’entre le 8 et le 15 avril 1994, des milliers de civils tutsi
s’étaient réfugiés à l’église de Mubuga, dans le secteur de Mubuga (commune de
Gishyita) pour échapper aux attaques dirigées contre leur groupe ethnique74. Vincent
Rutaganira reconnaît que l’assaut, dont les civils tutsi rassemblés dans l’église de
Mubuga ont été victimes, s’inscrivait dans le cadre d’une attaque généralisée et sys-
tématique75. La Chambre relève d’ailleurs que, de par ses fonctions de conseiller com-
munal pour le secteur de Mubuga, l’accusé ne pouvait pas ne pas avoir eu connais-
sance des événements graves qui se déroulaient dans son secteur et des crimes à
grande échelle qui s’y commettaient.

96. La Chambre en conclut que l’accusé a eu connaissance du contexte général
dans lequel s’inscrivaient les massacres à l’église de Mubuga dans la période sus-indi-
quée, à savoir que ses omissions faisaient partie intégrante d’une attaque généralisée
et systématique contre la population civile en raison de son appartenance ethnique.

(ii) La connaissance que son comportement contribuait au crime de l’auteur prin-
cipal

97. La Chambre constate que Vincent Rutaganira était conscient tant de ses res-
ponsabilités découlant de la fonction de conseiller communal pour le secteur de
Mubuga que de l’autorité morale dont il jouissait auprès de la population civile de
son secteur. En effet, Vincent Rutaganira reconnaît que

«malgré sa qualité de conseiller du secteur de Mubuga, il ne s’est pas employé
à protéger les Tutsi qui s’étaient réfugiés à l’église de Mubuga, dans le secteur
de Mubuga (commune de Gishyita) entre le 8 et le 15 avril 1994»76.

98. La Chambre en déduit qu’il était conscient du fait que son inaction allait contri-
buer à la perpétration du crime.

99. La Chambre en conclut que l’Accusé a eu connaissance du fait que ses omis-
sions contribueraient à la perpétration du crime.

C. CONCLUSIONS DE LA CHAMBRE

100. La Chambre, se fondant sur les développements qui précèdent, considère qu’il
y a suffisamment d’éléments pour retenir la culpabilité de l’accusé Vincent Rutaganira
sur la base du crime d’extermination (crime contre l’humanité), tel que visé au Chef
16 de l’acte d’accusation, pour avoir encouragé ce crime par omission.

74 Accord de reconnaissance de culpabilité, para. 22.
75 Ibid., para. 30.
76 Accord de reconnaissance de culpabilité, para. 29.
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Chapter V : Individual criminal responsibility
of the accused on counts 1, 14, 15, 17, 18 and 19

A. SUBMISSIONS OF THE PARTIES

101. In the Indictment of 6 May 1996, in addition to Count 16, the Prosecutor
charged Vincent Rutaganira with the following counts :
(i) Count 1 : Conspiracy to commit genocide, under Article 2 (3) (a) of the Statute

of the Tribunal.
(ii) Count 14 : Genocide, under Article 2 (3) (a) of the Statute of the Tribunal.

(iii) Count 17 : Crimes against humanity (murder), under Article 3 (a) of the Statute
of the Tribunal.

(iv) Count 17 : Crimes against humanity (other inhumane acts), under Article 3 (i) of
the Statute of the Tribunal.

(v) Count 18 : Violation of Article 3 common to the Geneva Conventions, under Arti-
cle 4 (a) of the Statute of the Tribunal.

(vi) Count 19 : Violation of Additional Protocol II to the Geneva Conventions, under
Article 4 (a) of the Statute of the Tribunal.

102. During his appearance at the hearing of 8 December 2004, the Accused Vin-
cent Rutaganira pleaded not guilty to Counts 1, 14, 15, 17, 18 and 19.

103. At the hearing of 17 January 2005, citing a lack of evidence to support its
allegations, the Prosecution reiterated its request made at the hearing of 8 December
2004 that Counts 1, 14, 15, 17, 18 and 19 be dismissed and that the Accused be
acquitted on said counts.

B. FINDINGS

104. Having ascertained the will of the parties, the Chamber notes that where there
is an agreement between the parties, the Accused may sometimes be required as a
result to waive his right to be presumed innocent, thereby relieving the Prosecution
of the burden of proving guilt beyond a reasonable doubt at trial. It follows that, if,
as in the instant case, the Prosecution concedes that it lacks evidence to support its
allegations, in the absence of any other judicially noticed facts or facts proving the
responsibility of the Accused, the Chamber, being responsible for ensuring a fair trial
and compliance with the rights of the Accused, is in a position to find, on the evi-
dence before it, that there is no basis for convicting Vincent Rutaganira on Counts
1, 14, 15, 17, 18 and 19.

Chapter VI : Verdict

105. The Chamber finds Vincent Rutaganira :

2090719_Rwanda 2005.book  Page 2960  Wednesday, May 25, 2011  1:15 PM



ICTR-95-1C 2961

Chapitre V : Sur la responsabilité pénale de l’Accusé
sur les Chefs d’accusation 1, 14, 15, 17, 18 et 19

A. ARGUMENTS DES PARTIES

101. En vertu de l’acte d’accusation du 6 mai 1996, le Procureur a, outre le Chef
16, accusé Vincent Rutaganira des chefs suivants :
(i) Chef d’accusation 1 : Entente en vue de commettre le génocide, crime prévu à

l’article 2 (3) (a) du Statut du Tribunal.
(ii) Chef d’accusation 14 : Génocide, crime prévu à l’article 2 (3) (a) du Statut du

Tribunal.
(iii) Chef d’accusation 17 : Crimes contre l’Humanité (assassinat), crime prévu à

l’article 3 (a) du Statut du Tribunal.
(iv) Chef d’accusation 17 : Crimes contre l’Humanité (autres actes inhumains), crime

prévu à l’article 3 (i) du Statut du Tribunal.
(v) Chef d’accusation 18 : Violation de l’article 3 commun aux Conventions de

Genève, crime prévu à l’article 4 (a) du Statut du Tribunal.
(vi) Chef d’accusation 19 : Violation du Protocole Additionnel II aux Conventions de

Genève, prévu à l’article 4 (a) du Statut du Tribunal.
102. Lors de sa comparution à l’audience du 8 décembre 2004, l’accusé Vincent

Rutaganira a plaidé non coupable sur les chefs d’accusation 1, 14, 15, 17, 18 et 19.
103. À l’audience du 17 janvier 2005, le Procureur, arguant d’un manque de preuve

pour appuyer les charges de l’accusation, a réitéré sa demande faite à l’audience du
8 décembre 2004 en rejet des chefs d’accusation 1, 14, 15, 17, 18 et 19 et en acquit-
tement de l’accusé sur lesdits chefs.

B. CONCLUSIONS DE LA CHAMBRE

104. La Chambre, après s’être bien assurée de la volonté des parties, relève que
lorsqu’il y a un accord entre les parties, celui-ci va quelquefois jusqu’à prévoir que
l’accusé renonce à son droit d’être présumé innocent, ce qui libère l’accusation de
son devoir de prouver sa culpabilité au delà de tout doute raisonnable dans le cadre
d’un procès public. Il s’ensuit que, si comme dans le cas d’espèce, le Procureur avoue
qu’il n’a pas d’éléments de preuve permettant de soutenir son accusation, en l’absence
de tout autre fait judiciairement constaté ou établissant la responsabilité de l’accusé,
la Chambre, qui reste garante de l’équité de la procédure et du respect des droits de
l’accusé, est en mesure de conclure, dans la limite des éléments dont elle dispose,
qu’il n’a été établi aucun fondement susceptible d’entraîner la condamnation de Vin-
cent Rutaganira sur les Chefs d’accusation 1, 14, 15, 17, 18 et 19.

Chapitre VI : Verdict

105. La Chambre déclare Vincent Rutaganira :
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– Count 1 : Conspiracy to commit genocide, under Article 2 (3) (b) of the Statute of
the Tribunal : NOT GUILTY

– Count 14 : Genocide, under Article 2 (3) (a) of the Statute : NOT GUILTY

– Count 15 : crimes against humanity (murder), under Article 3 (a) of the Statute of
the Tribunal : NOT GUILTY

– Count 16 : crimes against humanity (extermination), under Article 3 (b) of the Stat-
ute of the Tribunal : GUILTY

– Count 17 : Crimes against humanity (other inhumane act), under Article 3 (i) of the
Statute of the Tribunal : NOT GUILTY;

– Count 18 : Violation of Article 3 common to the Geneva Convention, under Article
4 (a) of the Statute of the Tribunal : NOT GUILTY;

– Count 19 : Violation of Additional Protocol II of the Geneva Conventions, under
Article 4 (a) of the Statute of the Tribunal : NOT GUILTY.

Chapter VII : Determination of sentence

A. SENTENCING PRINCIPLES

106. Neither the Statute nor the Rules provide explicitly for the penalties applicable
to the various crimes within the jurisdiction of the Tribunal. Therefore, in determining
appropriate sentences within the guidelines set by the provisions of the Statute and
Rules, the Chamber has discretion as to the factors to be taken into account. The
relevant provisions relating to sentencing are as follows :

Article 23 of the Statute

Penalties
1. The penalty imposed by the Trial Chamber shall be limited to imprisonment.

In determining the terms of imprisonment, the Trial Chambers shall have
recourse to the general practice regarding prison sentences in the courts of Rwan-
da.

2. In imposing the sentences, the Trial Chambers should take into account such
factors as the gravity of the offence and the individual circumstances of the con-
victed person.

3. In addition to imprisonment, the Trial Chambers may order the return of
any property and proceeds acquired by criminal conduct, including by means of
duress, to their rightful owners.

Rule 100 of the Rules

Sentencing Procedure on a Guilty Plea
(A) If the Trial Chamber convicts the accused on a guilty plea, the Prosecutor

and the Defence may submit any relevant information that may assist the Trial
Chamber in determining an appropriate sentence.

[…]
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– Chef d’accusation 1 : Entente en vue de commettre le génocide, crime prévu à
l’article 2 (3) (b) du Statut du Tribunal : NON COUPABLE;

– Chef d’accusation 14 : Génocide, crime prévu à l’article 2 (3) (a) du Statut du
Tribunal : NON COUPABLE;

– Chef d’accusation 15 : Crime contre l’humanité (Assassinat), crime prévu à
l’article 3 (a) du Statut du Tribunal : NON COUPABLE;

– Chef d’accusation 16 : Crime contre l’humanité (Extermination), crime prévu à
l’article 3 (b) du Statut du Tribunal : COUPABLE;

– Chef d’accusation 17 : Crime contre l’humanité (Autres actes inhumains), crime
prévu à l’article 3 (i) du Statut du Tribunal : NON COUPABLE;

– Chef d’accusation 18 : Violation de l’article 3 commun aux Conventions de
Genève, crime prévu à l’article 4 (a) du Statut du Tribunal : NON COUPABLE;

– Chef d’accusation 19 : Violation du Protocole Additionnel II aux Conventions de
Genève, crime prévu l’article 4 (a) du Statut du Tribunal : NON COUPABLE.

Chapitre VII : La détermination de la peine

A. PRINCIPES RÉGISSANT LA DÉTERMINATION DE LA PEINE

106. Ni le Statut ni le Règlement ne précisent concrètement les peines applicables
aux différents crimes relevant de la compétence du Tribunal. La Chambre jouit donc
d’un pouvoir discrétionnaire dans la fixation de la peine appropriée dans les limites
des dispositions du Statut et du Règlement quant aux facteurs à prendre en compte.
Ces dispositions pertinentes qui se rapportent à la peine sont les suivantes :

Article 23 du Statut

Peines
1. La Chambre de première instance n’impose que des peines d’emprisonne-

ment. Pour fixer les conditions de l’emprisonnement, la Chambre de première
instance a recours à la grille générale des peines d’emprisonnement appliquée par
les tribunaux du Rwanda.

2. En imposant toute peine, la Chambre de première instance tient compte de
facteurs tels que la gravité de l’infraction et la situation personnelle du condam-
né.

3. Outre l’emprisonnement du condamné, la Chambre de première instance
peut ordonner la restitution à leurs propriétaires légitimes de tous biens et res-
sources acquis par des moyens illicites, y compris par la contrainte.

Article 100 du Règlement

Prononcé de la sentence lorsque l’accusé a plaidé coupable
A) Si le plaidoyer de culpabilité d’un accusé est retenu par la Chambre de

première instance, le Procureur et la défense peuvent présenter toutes informa-
tions pertinentes permettant à la Chambre de première instance de décider de la
sentence appropriée.

[…]
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Rule 101 : Penalties

(A) A person convicted by the Tribunal may be sentenced to imprisonment for
a fixed term or the remainder of his life.

(B) In determining the sentence, the Trial Chamber shall take into account
the factors mentioned in Article 23 (2) of the Statute, as well as such factors
as :

(i) Any aggravating circumstances;
(ii) Any mitigating circumstances including the substantial cooperation

with the Prosecutor by the convicted person before or after
conviction;

(iii) The general practice regarding prison sentences in the courts of
Rwanda;

[…]
(C) The Trial Chamber shall indicate whether multiple sentences shall be

served consecutively or concurrently.

(D) Credit shall be given to the convicted person for the period, if any, during
which the convicted person was detained in custody pending his surrender to the
Tribunal or pending trial or appeal.

107. The Chamber shall determine Vincent Rutaganira’s sentence in compliance
with the provisions of Article 23 of the Statute, Rules 100 and 101 of the Rules and
the case-law of the Tribunal which identifies retribution, deterrence and rehabilitation
as the main purposes of a punishment.

108. Retribution is the expression of the social disapproval attached to a criminal
act and to its perpetrator and demands punishment for the latter for what he has done.
The sentences handed down by the International Criminal Tribunal are therefore an
expression of humanity’s outrage against the serious violations of human rights and
international humanitarian law which an accused has been found guilty of commit-
ting77. Retribution meets the need for justice and may also appease the anger caused
by the crime to the victims and within the community as a whole.

109. In citing retribution as a major purpose of the sentence, the Chamber under-
scores the gravity of the crime to which the Accused has pleaded guilty, given the
specific circumstances of the instant case.

110. With the sentence, an attempt is made to deter, that is, to discourage people
from committing similar crimes78. The main result sought is to discourage people
from committing a second offence (special deterrence) since the penalty should also
result in discouraging other people from carrying out their criminal plans (general
deterrence)79.

77 Aleksovski Judgement, (AC) para. 185.
78 Todorović Judgement (TC), para. 30.
79 Tadić Judgement (TC), paras. 7-9.
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Article 101 : Peines

A) Toute personne reconnue coupable par le Tribunal est passible d’une peine
d’emprisonnement d’une durée déterminée pouvant aller jusqu’à l’emprisonne-
ment à vie.

B) Lorsqu’elle prononce une peine, la Chambre de première instance tient
compte des facteurs visés au paragraphe (2) de l’Article 23 du Statut, ainsi que
d’autres facteurs comme :

i) L’existence de circonstances aggravantes;
ii) L’existence de circonstances atténuantes, y compris l’importance de la

coopération que l’accusé a fournie au Procureur avant ou après la
déclaration de culpabilité;

iii) La grille générale des peines d’emprisonnement appliquée par les tri-
bunaux du Rwanda;

[…]
C) En cas de multiplicité des peines, la Chambre de première instance décide

si celles-ci doivent être purgées de façon consécutive ou si elles doivent être
confondues.

D) La durée de la période pendant laquelle la personne reconnue coupable a
été placée en détention provisoire à vue en attendant d’être remise au Tribunal
ou en attendant d’être jugée par une Chambre de première instance ou par la
Chambre d’appel est, le cas échéant, déduite de la durée totale de sa peine.

107. La Chambre fixera la peine de Vincent Rutaganira conformément aux dispo-
sitions de l’article 23 du Statut, des articles 100 et 101 du Règlement et à la juris-
prudence du Tribunal, qui a donné comme finalités principales à la peine la rétribu-
tion, la dissuasion et l’amendement.

108. La rétribution est l’expression de la réprobation sociale qui entoure l’acte cri-
minel et son auteur, et elle impose de sanctionner ce dernier pour ce qu’il a fait. Les
peines prononcées par le Tribunal pénal international traduisent donc l’indignation de
l’humanité face aux violations graves des droits de l’homme et du droit international
humanitaire dont un accusé a été déclaré coupable77. La rétribution répond au besoin
de justice et peut apaiser la colère suscitée par le crime chez les victimes et au sein
de la communauté dans son ensemble.

109. En considérant la rétribution comme une finalité importante de la peine, la
Chambre met l’accent sur la gravité du crime dont l’accusé a plaidé coupable, vu les
circonstances particulières de l’espèce.

110. On vise, à travers la peine, à dissuader, c’est-à-dire à décourager quiconque
de commettre des crimes similaires78. Le principal effet recherché est de dissuader
une personne de récidiver (dissuasion spéciale), étant entendu que la peine devrait
également avoir pour effet de détourner de leurs projets criminels d’autres personnes
(dissuasion générale)79.

77 Arrêt Aleksovski (App.), para. 185.
78 Jugement Todorovic (Ch.), para. 30.
79 Jugement Tadic (Ch.), paras. 7-9.
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111. The Chamber shall assess the factors relevant to «special deterrence» in con-
sidering circumstances in mitigation.

112. With respect to general deterrence, a sentence would contribute to strengthening
the legal system which criminalizes the conduct charged and to assuring society that
its criminal system is effective.

113. By «rehabilitation», the Chamber understands the need to take into account
the ability of the person found guilty to be rehabilitated; such rehabilitation goes hand
in hand with his reintegration into society80.

114. In the opinion of the Chamber, when an accused pleads guilty, he is taking
an important step towards rehabilitation and reintegration81. Such admission of
guilt is likely to contribute to the search for the truth ; it shows the resolve of an
accused to accept responsibility vis-à-vis the injured party and society as a whole,
which may contribute to reconciliation which is one of the goals pursued by the
Tribunal.

B. FACTORS TO BE TAKEN INTO ACCOUNT

115. In determining a sentence, the Chamber must take the following factors into
account : the gravity of the offence, the individual circumstances of the accused, any
aggravating and mitigating circumstances and the general practice regarding prison
sentences in the courts of Rwanda.

1. Gravity of the crime

(i) Prosecution’s submissions

116. The Prosecution prayed the Chamber to take into account the gravity of the
crime when determining sentence. In particular, it submitted that the crime to which
the Accused pleaded guilty constitutes a crime «of extreme gravity, the scale of which
shock collective conscience»82.

(ii) Discussion

117. In the opinion of the Chamber, the gravity of the criminal conduct is the
primary factor to be taken into account when sentencing. In Čelebići, the Appeals
Chamber endorsed « the principle that the gravity of the offence is the primary
consideration in imposing sentence»83. It also held that “the determination of the
gravity of the crime requires a consideration of the particular circumstances of

80 Čelebići Judgement (AC), para. 806; Banović Judgement (TC), para. 35.
81 Nikolić Judgement (TC), para. 93.
82 T. 17 January 2005, p. 5.
83 Čelebići Judgement (AC), para. 731; Todorović Judgement (AC), para. 31.
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111. En ce qui concerne la «dissuasion spéciale», la Chambre en évaluera les fac-
teurs pertinents lors de l’examen des circonstances atténuantes.

112. Pour ce qui est de la dissuasion générale, l’application d’une peine permet de
conforter l’ordonnancement juridique, au sein duquel le comportement considéré est
défini comme criminel, et de rassurer la société sur l’efficacité de son système pénal.

113. Par «amendement», la Chambre entend la nécessité de tenir compte de la
capacité qu’a la personne reconnue coupable de s’amender, cet amendement allant
souvent de pair avec sa réintégration dans la société80.

114. La Chambre estime que lorsqu’un accusé plaide coupable, il fait un pas impor-
tant vers l’amendement et la réintégration81. Cet aveu de culpabilité est susceptible
de contribuer à la manifestation de la vérité; il traduit la détermination d’un accusé
à assumer ses responsabilités vis-à-vis de la partie lésée et de la société dans son
ensemble, ce qui peut contribuer à la réconciliation qui est un des buts assignés au
Tribunal.

B. LES FACTEURS À PRENDRE EN COMPTE

115. Pour déterminer la peine, la Chambre doit prendre en considération les facteurs
suivants : la gravité de l’infraction, la situation personnelle de l’accusé, les circons-
tances aggravantes et les circonstances atténuantes, la grille générale des peines
d’emprisonnement appliquée par les tribunaux au Rwanda.

1. Gravité du crime

(i) L’argument du Procureur

116. Le Procureur a demandé à la Chambre de tenir compte de la gravité du crime
dans la détermination de la peine. Il a, en particulier, affirmé que le crime dont l’accu-
sé a plaidé coupable constitue un crime «d’une gravité extrême qui choque la
conscience collective»82.

(ii) Examen

117. La Chambre considère que la gravité du comportement criminel est le princi-
pal élément dont il convient de tenir compte pour fixer la peine. Dans l’affaire Cele-
bici, la Chambre d’appel

«accepte le principe selon lequel la gravité de l’infraction est l’élément prin-
cipal à prendre en compte dans la sentence»83.

Elle affirme également que

80 Arrêt Celebici (App.), par. 806; Jugement Banovic (Ch.), para. 35.
81 Jugement Nikolic (Ch.), para. 93.
82 T. 17 janvier 2005, p. 5.
83 Arrêt Čelebići (App.), para. 731; Jugement Todorovic (Ch.), para. 31.
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the case, as well as the form and degree of the participation of the accused in
the crime” 84.

118. Vincent Rutaganira admitted to having aided and abetted, as an accomplice
by omission, the extermination of thousands of civilian refugees at Mubuga church
in April 1994. Such acts of extermination constitute a crime against humanity under
Article 3 of the Statute and, as such, constitute serious outrages upon personal dignity.

119. It is the Chamber’s view that the gravity of the crime charged is to be assessed
in relation to the degree of the Accused’s participation in the crime. In that regard,
it should be noted that Vincent Rutaganira did not participate actively in the killings
at Mubuga church. However, since he failed to act to prevent such killings, he was
found guilty of having aided and abetted the massacres.

2. Individual circumstance

2.1 Family circumstance

(i) Submissions of the parties

120. As testified to in open session by the Accused and his wife, nine children
were born of their union. Moreover, his wife testified that she serves in the new
Government as deputy mayor in charge of women’s development in her commune85.
This evidence was not disputed by the Prosecutor.

(ii) Discussion

121. The Chamber is of the view that such evidence augurs well for the potential
rehabilitation of the Accused into the local community and his joining the national
reconciliation process86.

2.2 Personality and general conduct of the Accused

(i) Submission of the parties and evidence

122. It is undisputed that prior to the events in the instant, Vincent Rutaganira was
a man of upstanding character who placed the public interest over his personal
interest87 and that his sense of duty and presence during the events of 1994 enabled
him to save lives88.

123. Witness TRV-4 testified about the good relationship the Accused maintained
with the Tutsi in the following terms :

84 Čelebići Judgement (AC), para. 731.
85 T. 18 January 2004, p. 26.
86 Joint Brief paras. 25-26.
87 Ibid., para. 33.
88 Ibid., para. 34.
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«pour déterminer cette gravité, il convient de tenir compte des circonstances
particulières de l’espèce, ainsi que de la forme et du degré de participation des
accusés à ladite infraction»84.

118. Vincent Rutaganira reconnaît avoir encouragé en tant que complice par omis-
sion, l’extermination des milliers de civils réfugiés à l’église de Mubuga en avril
1994. Ces faits d’extermination sont constitutifs d’un des crimes contre l’humanité
prévus à l’Article 3 du Statut, crimes qui attentent gravement à la dignité humaine.

119. La Chambre estime que la gravité du crime allégué s’évalue aussi par rapport
au degré de la participation au crime du condamné. A ce propos, il faut souligner
que Vincent Rutaganira n’a pas participé activement aux massacres de l’église de
Mubuga, mais, n’ayant nullement agi pour l’empêcher, il a été déclaré coupable pour
avoir encouragé ces massacres.

2. Situation personnelle

2.1 Situation familiale

(i) Arguments des parties

120. Ainsi qu’il ressort des affirmations faites à l’audience par l’accusé et son
épouse, neuf enfants sont nés de leur union. Cette dernière a en outre déclaré qu’elle
assume des responsabilités dans la nouvelle administration gouvernementale en tant
que vice-maire chargée de la promotion féminine dans sa commune85. Toutes ces
informations n’ont pas été contestées par le Procureur.

(ii) Examen

121. La Chambre estime que ces informations augurent de la possibilité de réin-
sertion de l’accusé dans la communauté locale et de son adhésion au processus de
réconciliation nationale86.

2.2 Personnalité et comportement général de l’Accusé

(i) Arguments des parties et témoignages

122. Les parties s’accordent sur le fait qu’avant les évènements de la cause, Vincent
Rutaganira était un homme droit, au bon caractère, qui faisait prévaloir l’intérêt géné-
ral sur les intérêts privés87 et que son sens des responsabilités et sa présence pendant
les événements de 1994 lui ont permis de sauver des vies humaines88.

123. Le témoin TRV-4 a également attesté des bonnes relations de l’Accusé avec
les Tutsi dans les termes suivants :

84 Arrêt Čelebići (App.), para. 731.
85 T. 18 janvier 2004, p. 26.
86 Mémoire conjoint, paras. 25-26.
87 Mémoire conjoint, para. 33.
88 Mémoire conjoint, para. 34.
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“Yes, he was a friend of the Tutsis, and I say that because he exchanged cattle
with the Tutsis. He went to their weddings; their families went to each other’s
weddings”89.

This evidence was confirmed by Witness Immaculée Nyiramasimbi90, the wife of
the Accused who explained that Vincent Rutaganira is godfather to Tutsi children who
are still alive. The witness further testified that the Accused also exchanged cows with
more than 10 families, explaining that in Rwandan culture, such exchange of cows
is a “symbol of love, faithfulness, and cooperation”91.

124. Immaculée Nyiramasimbi testified further that in his capacity as conseiller of
Mubuga secteur, Vincent Rutaganira had restored security and that “the population
trusted him a great deal”92. Immaculée Nyiramasimbi explained that by restoring
peace and order in the secteur, Vincent Rutaganira earned some enemies93. The wit-
ness also testified about actions taken by the Accused in his capacity as conseiller :
he managed to ensure water supply for his secteur, the health centre, the primary
school, the trading centre and the cellules94.

125. Moreover, Witness KKP 1 testified about a personal experience during which
his friend Vincent Rutaganira decided to expropriate his plot of land in order to use
it to supply water to Mubuga secteur, thereby causing the population’s interest to pre-
vail over that of a friend. Witness KKP 1 went on to state that :

“So, I needed time to understand exactly what he was doing to me, and I
understood that he was doing that because he was an upright citizen acting on
behalf of the population. I understood that”95.

(ii) Discussion

126. The Prosecutor did not challenge any of the witnesses called by Defence.
127. The Chamber will consider the personality and general conduct of the Accused

in determining his sentence.

2.3 Lack of a criminal record and good conduct while in detention

(i) Submissions of the parties

128. Both parties cited Vincent Rutaganira’s lack of a criminal record and good
conduct since being remanded in custody at the United Nations Detention Facility in

89 T. 17 January 2005, p. 16.
90 Initially, this witness bore the pseudonym KNN1. At the hearing, just before he began her

testimony, she sought permission from the Chamber to testify in open court without protection.
See T.1 7 January 2005, p. 17.

91 T. 17 January 2005, p. 20. See also testimony of KPP1, p. 30.
92 T. 17 January 2005, p. 19.
93 Ibid., p. 24.
94 Ibid., p. 20.
95 Ibid., p. 24.
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«il était l’ami des Tutsi; je le dis parce qu’il échangeait des vaches avec les
Tutsi,  et ils célébraient des mariages pour lesquels ils s’invitaient
mutuellement»89.

Ces déclarations ont été confirmées par le témoin Immaculée Nyiramasimbi90,
épouse de l’Accusé qui a ajouté que Vincent Rutaganira est parrain d’enfants tutsi
qui sont encore en vie. Ce témoin a en outre précisé que l’accusé a échangé des
vaches avec plus de 10 familles et expliqué que dans la culture rwandaise, l’échange
de vaches est «le symbole de l’amour, la grande fidélité et la collaboration»91.

124. Immaculée Nyiramasimbi a encore affirmé qu’en sa qualité de conseiller pour
le secteur de Mubuga, Vincent Rutaganira y a rétabli la sécurité et «la population
avait une grande confiance en lui»92. En disant cela, Immaculée Nyiramasimbi a sou-
ligné que le fait pour Vincent Rutaganira de remettre la sécurité et l’ordre dans le
secteur lui a valu des inimitiés93. Ce témoin a aussi parlé de l’activité déployée par
l’accusé en tant que conseiller : il a procédé à l’adduction d’eau dans son secteur,
pour le centre de santé, l’école primaire, le centre de négoce et les cellules94.

125. Par ailleurs, le Témoin KKP 1 a mentionné une expérience personnelle au
cours de laquelle son ami Vincent Rutaganira a décidé de l’exproprier de sa parcelle
de terrain aux fins d’adduction d’eau dans le secteur de Mubuga, préférant ainsi pri-
vilégier l’intérêt de la population sur celui d’un ami. Le témoin a ainsi conclu en
disant :

«il m’a fallu du temps pour comprendre, justement, que ce qu’il m’a fait
c’était dans la justice, dans la droiture. C’est pourquoi je dis, quand même, qu’il
était un homme droit»95.

(ii) Examen

126. Aucun des témoins présentés par la Défense n’a été contesté par le Procureur.
127. La Chambre prend en compte la personnalité et le comportement général de

l’accusé dans l’évaluation de la peine.

2.3 Absence de passé criminel et bonne conduite en détention

(i) Arguments des parties

128. Les deux parties allèguent du casier judiciaire vierge et de la bonne conduite
de Vincent Rutaganira depuis son admission au Centre de détention des Nations Unies

89 T. 17 janvier 2005, p. 21.
90 Ce témoin portait initialement le pseudonyme KNN1. A l’audience, juste avant le début de

son témoignage, elle a demandé à la Chambre de témoigner à visage découvert, sans mesures
de protection. Voir T. 17 janvier 2005, p. 22.

91 T. 17 janvier 2005, p. 25. Voir aussi témoignage de KPP1, p. 30
92 T. 17 janvier 2005, p. 24.
93 Ibid., p. 29.
94 Ibid., p. 25.
95 T. 17 janvier 2005, p. 30.
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Arusha. The Defence tendered a good conduct certificate issued by officials of the
Facility96.

(ii) Discussion

129. The Chamber notes that the ICTY viewed the lack of criminal convictions as
a mitigating circumstance97 as it did the comportment and behaviour of the Accused
while in the Detention Facility98.

130. Though no criminal record was included in the record, it is uncontested that
the Accused had no prior criminal record. Accordingly, the Chamber finds that the
Accused has no criminal convictions and will so note.

131. The certificate issued by the UNDF is a testimony to the good conduct of
the Accused while in custody. The Chamber shall take such good conduct into con-
sideration when determining the sentence.

2.4 Old age and sickness

(i) Submissions of the parties

132. The parties agree that the old age of the Accused, who is 60 years old, is a
factor to be taken into account by the Chamber in determining the sentence99.

133. Both parties also submit that Vincent Rutaganira suffers from diabetes occa-
sioning multiple harmful physiological effects and that he is afflicted with a partial
permanent disability (15%) as a result of a motor vehicle accident100.

(ii) Discussion

134. The Chamber notes that in some cases, age was taken into account in deter-
mining sentence101.

135. The Chamber notes that the medical report prepared by the Tribunal’s Medical
Officer does indeed confirm that Vincent Rutaganira is afflicted with Diabetes II and
is in poor health.

136. It is the Chamber’s view that, in the instant case, the advanced age of the
Accused as well as the state of his health could be taken into account in determining
his sentence102.

96 Joint Brief, para. 35; T. 17 January 2005, p. 39. Exhibit No. D4 (sealed).
97 Simić Judgement (TC), para. 108; Nikolić Judgement (TC), para. 265.
98 Ibid., para. 112. See also Krnojelac Judgement (TC), para. 520, and Krstić Judgement (TC),

para. 715.
99 Joint Brief, paras. 30-31.
100 Ibid., para. 36.
101 Erdemović II Judgement (TC), para. 16 (i); Furundžija Judgement (TC), par. 284; Blaškić

Judgement (TC), para. 778; Jugement Krnojelac Jugement (TC), para. 533.
102 Plavšić Judgement (TC), para. 106; Strugar Judgement (TC), para. 469. 
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à Arusha. La Défense a produit, à cet effet, une attestation de bonne conduite délivrée
par les autorités dudit Centre96.

(ii) Examen

129. La Chambre note que devant le TPIY, l’absence de passé criminel a été consi-
dérée comme une circonstance atténuante97. Il en est de même du comportement et
de l’attitude d’un accusé au Quartier pénitentiaire.98

130. Bien qu’aucun casier judiciaire de l’accusé n’ait été versé au dossier, il n’est
nullement contesté par les parties que celui-ci n’a pas d’antécédents judiciaires. La
Chambre en déduit que l’accusé n’a pas de passé criminel et elle en tiendra compte.

131. L’attestation délivrée par le Centre pénitentiaire UNDF montre la bonne
conduite de l’Accusé depuis son incarcération. La Chambre en tiendra compte dans
l’évaluation de la peine.

2.4 Age avancé et maladie

(i) Arguments des parties

132. Les parties considèrent que l’âge avancé de l’Accusé, 60 ans, est un élément
que la Chambre devrait prendre en compte pour fixer la peine99.

133. Les deux parties font aussi valoir que Vincent Rutaganira est atteint d’un dia-
bète occasionnant de multiples effets physiologiques néfastes et d’une Incapacité Per-
manente Partielle de 15% suite à un accident de la route100.

(ii) Examen

134. La Chambre constate que dans certaines affaires, l’âge a été retenu dans la
détermination de la peine101.

135. La Chambre note que le rapport médical transmis par le médecin responsable
des services de santé du Tribunal atteste effectivement que Vincent Rutaganira souffre
d’un diabète de type II et que son état de santé est précaire.

136. La Chambre considère que, dans la présente affaire, l’âge avancé de l’Accusé,
en conjonction avec son état de santé, peut être pris en compte lors du prononcé de
la peine102.

96 Mémoire conjoint, par. 35; T. 17 janvier 2005, p. 39. Pièce à conviction No. D4 (sous scel-
lés).

97 Jugement Simić (Ch.), para. 108; Jugement Nikolić (Ch.), para. 265.
98 Jugement Simić (Ch.), para. 112. Voir également Jugement Krnojelac (Ch.), para. 520, et

Jugement Krstic (Ch.), para. 715.
99 Mémoire conjoint, paras. 30-31.
100 Mémoire conjoint, para. 36.
101 Jugement Erdemovic II (Ch.), par. 16 (i); Jugement Furundzija (Ch.), par. 284; Jugement

Blaskic (Ch.), par. 778; Jugement Krnojelac (Ch.), para. 533.
102 Jugement Plavsic (Ch.), para. 106; Jugement Strugar (Ch.), para. 469. 
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2.5 No active participation in the killings

(i) Submissions of the parties

137. The parties submit that Vincent Rutaganira did not participate actively in the
killings in Mubuga secteur. He was merely accused of remaining in office at the time
of the killings in 1994 and of failing to act so as to prevent or limit the scope of
the massacres and atrocities committed at Mubuga.

(ii) Discussion

138. However, in the opinion of the Chamber, this goes to his criminal conduct
rather than to mitigation.

3. Aggravating Circumstances

(i) Submissions of the Prosecution

139. The Prosecution submits that as the conseiller for Mubuga secteur, Vincent
Rutaganira was a prominent member of his community103.

140. The Accused was the closest person to the people in the secteur and was the
bridge between the citizens and the local political structure “within the limits of his
duties as set out in the relevant legislation governing his functions as conseiller”.
Such closeness to the local civilian population “placed him under a legal duty to
espouse the principles laid down by the constitution of Rwanda and to uphold a higher
than average degree of morality”104.

141. It is the Prosecution’s submission that given his level of education, Vincent
Rutaganira, should know and appreciate the value and dignity of human life105. Vin-
cent Rutaganira was therefore aware of the need for peaceful coexistence among the
various components of the population in his secteur and should have promoted the
virtues of tolerance106.

142. Lastly, the Prosecution submits that Vincent Rutaganira “took no active steps
to protect the Tutsi refugees who had sought refuge inside the Mubuga church and,
instead, literally stood aside and watched his fellow countrymen and women as they
were slaughtered at the Mubuga parish church in April 1994”107.

(ii) Discussion

142. [sic] The Chamber finds that some of the acts referred to above go to the
Accused’s criminal conduct rather than to aggravation.

103 T. 17 January 2005, p. 7.
104 T. 17 January 2005, p. 6.
105 Idem.
106 Ibid., pp. 6-7.
107 Ibid., p. 7.

2090719_Rwanda 2005.book  Page 2974  Wednesday, May 25, 2011  1:15 PM



ICTR-95-1C 2975

2.5 Aucune participation active aux tueries

(i) Arguments des parties

137. Les parties soutiennent que Vincent Rutaganira n’a pas participé activement
aux tueries dans le secteur de Mubuga. Il lui est seulement reproché d’être resté en
fonction au moment des tueries en 1994 et de n’avoir pas eu un comportement per-
mettant d’empêcher ou de limiter les massacres et exactions commises à Mubuga.

(ii) Examen

138. La Chambre constate toutefois qu’il s’agit là davantage d’un élément de son
comportement criminel que d’une circonstance atténuante.

3. Circonstances aggravantes

(i) Arguments du Procureur

139. Le Procureur soutient qu’en sa qualité de conseiller communal du secteur de
Mubuga, Vincent Rutaganira était un membre éminent de sa communauté103.

140. Il était la personne la plus proche de la population au niveau du secteur et
servait de lien entre les citoyens et la structure politique locale

«dans la limite de ses responsabilités telles que définies dans la loi qui le
régissait en tant que conseiller et qui définissait ses responsabilités».

Cette proximité avec la population civile locale
«le rendait juridiquement responsable de respecter la Constitution rwandaise et

d’avoir un niveau de moralité des plus élevés»104.
141. Le Procureur estime qu’avec son niveau d’éducation, Vincent Rutaganira était

à même de savoir et d’apprécier la valeur et la dignité de la vie humaine105. Vincent
Rutaganira était donc informé de la nécessité de la coexistence pacifique entre les dif-
férentes composantes de la population de son secteur et devait promouvoir les vertus
de la tolérance106.

142. Le Procureur affirme enfin que Vincent Rutaganira
«a assisté passivement aux massacres d’hommes, d’enfants et de femmes tutsi

à l’église de Mubuga en avril 1994»107.

(ii) Examen

142*. La Chambre estime que certains faits rapportés ci-dessus constituent davantage
des éléments du comportement criminel de l’accusé que des circonstances aggravantes.

103 T. 17 janvier 2005, p. 7.
104 T. 17 janvier 2005, p. 6.
105 Ibid.
106 Ibid., pp. 6-7.
107 Ibid., p. 7.
* La rupture dans la numérotation est une erreur du Tribunal. Dans un souci de cohérence,

les éditeurs ont choisi de la laisser comme telle.
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143. The Chamber finds that that many women and children were killed in Mubuga
Church is an aggravating circumstance.

4. Mitigating Circumstances

4.1 Voluntary surrender

(i) Submissions of the parties

144. The parties plead as a mitigating circumstance108 the fact that Vincent Ruta-
ganira voluntarily surrendered to the Tribunal on 18 February 2002109, after a warrant
of arrest had been issued against him.

(ii) Discussion

145. The Chamber, in keeping with consistent case-law110, finds that Vincent Ruta-
ganira’s voluntary surrender to the Tribunal after a warrant of arrest had been issued
against him is reflective of his respect for the international administration of justice.
Therefore, the Chamber finds that his voluntary surrender is a mitigating circum-
stance.

4.2 Guilty plea

(i) Submissions of the parties

146. It is the submission of the parties that Vincent Rutaganira’s guilty plea to
Count 16 of the Indictment has resulted in judicial economy for the Tribunal and the
international community in terms of financial resources and time. The parties submit
that this reflects the Accused’s willingness to contribute to the process of peace and
national reconciliation in Rwanda.

(ii) Discussion

147. The Chamber notes that Vincent Rutaganira is only the fourth accused person
to plead guilty before this Tribunal. In several cases, the Tribunal has held that a
guilty plea should be considered as a mitigating circumstance.

108 Joint Brief, 7 December 2004, para. 19. 
109 Guilty Plea Agreement, para. 32; Joint Brief, para. 20; [Joint motion for consideration of

a plea agreement between Vincent Rutaganira and the Office of the Prosecutor before Trial
Chamber III of the International Criminal Tribunal for Rwanda, 7 December 2004, para. 4. 

110 Strugar Judgement (TC), para. 472; Babić Judgement (TC), para. 86; Deronjic (TC), para.
266; Plavšić (TC), para. 107; Serushago Judgement (TC), para. 34. 
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143. La Chambre considère que le fait que des tueries à l’église de Mubuga aient
entraîné la mort de beaucoup de femmes et d’enfants doit être pris en compte comme
circonstance aggravante.

4. Circonstances atténuantes

4.1 La reddition volontaire

(i) Arguments des parties

144. Les parties invoquent comme circonstance atténuante108 le fait que Vincent
Rutaganira s’est rendu volontairement au Tribunal le 18 février 2002109, après qu’un
mandat d’arrêt a été décerné contre lui.

(ii) Examen

145. La Chambre, selon une jurisprudence bien établie110, considère que la reddi-
tion volontaire de Vincent Rutaganira devant ce Tribunal après la délivrance d’un
mandat d’arrêt à son encontre est le signe de son respect pour l’administration inter-
nationale de la justice. Elle voit donc sa reddition volontaire comme une circonstance
atténuante.

4.2 Plaidoyer de culpabilité

(i) Arguments des parties

146. Les parties affirment que le plaidoyer de culpabilité de Vincent Rutaganira du
Chef 16 de l’Acte d’accusation a permis au Tribunal et à la communauté internatio-
nale d’économiser des ressources financières et de gagner du temps. Elles y voient
une manifestation de la volonté de l’Accusé de contribuer au processus de paix et de
réconciliation nationale au Rwanda.

(ii) Examen

147. La Chambre constate que Vincent Rutaganira n’est que le quatrième accusé
à avoir plaidé coupable devant ce Tribunal. Dans plusieurs affaires, le Tribunal a
admis que le plaidoyer de culpabilité devait être retenu comme une circonstance atté-
nuante.

108 Mémoire conjoint, 7 décembre 2004, para. 19. 
109 Accord de reconnaissance de culpabilité, para. 32; Mémoire conjoint, para. 20; Requête

conjointe visant à l’examen d’un accord entre Vincent Rutaganira et le Bureau du Procureur aux
fins d’un plaidoyer de culpabilité devant la Chambre de première instance III du Tribunal pénal
international pour le Rwanda, 7 décembre 2004, para. 4.

110 Jugement Strugar (Ch.), para. 472; Jugement Babic (Ch.), para. 86; Jugement Deronjić
(Ch.), para. 266; Jugement Plavšic (Ch.), para. 84; Jugement Simić (Ch.), para. 107; Jugement
Serushago (Ch.), para. 34.

2090719_Rwanda 2005.book  Page 2977  Wednesday, May 25, 2011  1:15 PM



2978 RUTAGANIRA

148. In Serushago, the accused pleaded guilty to genocide and crimes against
humanity. In light of his guilty plea, Serushago was sentenced to a single term
of 15 years of imprisonment for all the crimes of which he has been convicted111.
In Ruggiu, the accused pleaded guilty to the crime of direct and public incitement
to commit genocide and of crime against humanity (persecution). Taking his
guilty plea into account, the Chamber sentenced him to 12 years of imprison-
ment112.

149. In Erdemovic, the Trial Chamber of the International Criminal Tribunal for the
Former Yugoslavia considered a guilty plea as a mitigating circumstance113.

150. In the light of such case-law of both ad hoc Tribunals, the Chamber finds that
since a guilty plea is always an important factor in establishing the truth about a
crime114, it should cause a reduction in the sentence that would have been otherwise
handed down115.

151. However, the Chamber wishes to stress that a guilty plea serves public interest
better if it is entered before the commencement or at the initial phase of the trial,
thus enabling the Tribunal to save time and resources116.

152. The Chamber, recalling that Vincent Rutaganira pleaded guilty before the com-
mencement of the trial, finds that his guilty plea’s contribution to the search for the
truth must redound to his benefit. Accordingly, the Chamber will take such guilty plea
into account in sentencing.

4.3 Assistance provided to certain victims

(i) Submissions of the parties

153. The parties agree that Vincent Rutaganira provided assistance to certain vic-
tims and saved their lives.

154. Witness TRV-4 testified that he was saved from death through Vincent Ruta-
ganira’s intervention117. Witness Immaculée Nyiramasimbi, the Accused’s spouse, tes-
tified that she and her husband had hidden some Tutsi in their house for some weeks
and, in particular, a woman who stayed for three months118.

111 Serushago Judgement (TC). That sentence was confirmed on appeal. See The Prosecutor
(The Respondent) v. Omar Serushago (The Appellant), Case No. ICTR-98-39-A, Judgement
(appeal of sentence), 14 February 2000; and The Prosecutor (The Respondent) v. Omar Serushago
(The Appellant), Case No. ICTR-98-39-A, Grounds of judgement, 6 April 2000. 

112 Ruggiu Judgement (TC), 1 June 2000. 
113 Erdemović Judgement II (TC), 5 March 1998, para. 16 (ii). See also Erdemović Judgement

(AC), Separate and dissenting opinion of Judge Antonio Cassese, para. 8. 
114 Banovic Judgement (TC), para. 68. 
115 Todorović Judgement (TC), para. 80.
116 Idem. Todorović Judgement (TC), para. 81. 
117 T. 17 January 2005, pp. 20-21. 
118 Ibid., p. 26. 
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148. Dans l’affaire Serushago, l’accusé a plaidé coupable de génocide et de crimes
contre l’humanité. En raison aussi du plaidoyer de culpabilité, il a été condamné à
la peine unique de 15 (quinze) ans d’emprisonnement pour l’ensemble des crimes
dont il a été déclaré coupable111. Dans l’affaire Ruggiu, l’accusé a plaidé coupable
des chefs d’incitation directe et publique à commettre le génocide et de crime contre
l’humanité (persécution). Prenant en compte son plaidoyer de culpabilité, la Chambre
l’a condamné à la peine d’emprisonnement de 12 ans112.

149. Dans l’affaire Erdemovic, la Chambre de première instance du Tribunal pénal
pour l’ex-Yougoslavie a retenu le plaidoyer de culpabilité comme une circonstance
atténuante113.

150. A la lumière de la jurisprudence des deux tribunaux ad hoc, la Chambre
estime que le plaidoyer de culpabilité, étant toujours un élément important pour établir
la vérité à propos d’un crime114, devrait entraîner une réduction de la peine qui aurait
été autrement prononcée115.

151. La Chambre tient toutefois à souligner que le plaidoyer de culpabilité sert
mieux l’intérêt public s’il intervient avant l’ouverture ou dans la phase initiale du pro-
cès, en permettant ainsi au Tribunal d’épargner son temps et ses ressources116.

152. La Chambre, en rappelant que Vincent Rutaganira a plaidé coupable avant
l’ouverture du procès, reconnaît, à son avantage, la contribution que son plaidoyer de
culpabilité a apporté dans la détermination de la vérité. Elle en tient donc compte pour
fixer la peine.

4.3 Assistance apportée à certaines victimes

(i) Arguments des parties

153. Les parties sont d’accord pour reconnaître que Vincent Rutaganira a aidé cer-
taines victimes et leur a sauvé la vie.

154. Lors de sa comparution, le Témoin TRV-4 a affirmé avoir été sauvé de la mort
grâce à l’intervention de Vincent Rutaganira117. Le Témoin Immaculée Nyiramasimbi,
qui est l’épouse de l’accusé, a déclaré que son époux et elle-même avaient caché des
Tutsi à leur domicile pendant quelques semaines et, en particulier, une femme qui y
est restée trois mois118.

111 Jugement Serushago (Ch.). Cette peine a été confirmée en appel. Voir Omar Serushago
(L’Appelant) c. Le Procureur (L’Intimé), Affaire No. ICTR-98-39-A, Jugement (appel de la sen-
tence), 14 février 2000; et Omar Serushago (L’Appelant) c. Le Procureur (L’Intimé), Affaire No.
ICTR-98-39-A, Motifs du jugement, 6 avril 2000. 

112 Jugement Ruggiu (Ch.), 01 juin 2000.
113 Jugement Erdemovic II (Ch.), 5 mars 1998, par. 16, (ii). Voir également Arrêt Erdemovic

(App.), Opinion individuelle et dissidente du juge Antonio Cassese, para. 8.
114 Jugement Banovic (Ch.), para. 68. 
115 Jugement Banovic (Ch.), para. 68; Jugement Todorovic (Ch.), para. 80.
116 Jugement Banovic (Ch.), para. 68; Jugement Todorovic (Ch.), para. 81.
117 T. 17 janvier 2005, pp. 20-21.
118 Ibid.; p. 26. 
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(ii) Discussion

155. On this evidence which is not challenged especially by the Prosecution, and
thus is judicially noticed, the Chamber finds that Vincent Rutaganira’s assistance
to persons targeted by attackers in their secteur should operate to mitigate his sen-
tence.

4.4 Remorse

(i) Submissions of the parties

156. The parties agree that Vincent Rutaganira sincerely repented for having failed
to act on behalf of the victims of the Mubuga Church massacre and that he is still
remorseful for having failed to intervene in order to protect victims from the tragic
events that took place in his secteur119.

(ii) Discussion

157. The Chamber notes that, at his further initial appearance on 8 December 2004,
Vincent Rutaganira expressed regret and asked for forgiveness as follows :

“[as the conseiller for the secteur, I regret not being able to save the people
who were at the church and I will never be able to forget the horror that I saw
the day after the attacks that have left deep wounds in my heart. Once again, I
ask for forgiveness from the families of the victims, and that is why I surren-
dered in order to tell the truth.]”120

158. The Chamber finds in mitigation that the expression of regret and remorse by
the Accused is sincere121.

4.5 Duress

(i) Submissions of the parties

159. Both parties plead as a mitigating circumstance the real danger faced by Vin-
cent Rutaganira or a member of his immediate family of being killed if the Accused
had objected to the killings that were taking place in his secteur122.

119 Joint Brief, para. 28; Guilty Plea Agreement, para. 13.
120 T. 8 December 2004, p. 11.
121 Strugar Judgement (TC), para. 471; Simić Judgement (TC), para. 94; Ruggiu Judgement

(TC), paras. 69-72; Jokić Judgement (TC), para. 92; Nikolić Judgement (TC), para. 161;
Todorović Judgement (TC), para. 92; Deronjić Judgement (TC), para. 264; Erdemović Judgement
II (TC), para. 16 (iii).

122 Joint Brief, para. 38; T. 17 January 2005, p. 39. See statement of KPP1, T. 17 January 2005,
p. 31.
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(ii) Examen

155. Sur la base de cette information non contestée notamment par le Procureur,
et donc judiciairement constatée, la Chambre considère comme circonstance atténuante
de la peine à infliger à Vincent Rutaganira l’assistance qu’il a apportée à des per-
sonnes ciblées par les attaquants dans leur secteur.

4.4 Remords

(i) Arguments des parties

156. Les parties sont d’accord sur le fait que Vincent Rutaganira s’est sincèrement
repenti de ne pas avoir agi en faveur des victimes du massacre de l’église de Mubuga
et qu’il continue à ressentir des remords pour ne pas être intervenu en vue de protéger
les victimes des événements tragiques survenus dans son secteur119.

(ii) Examen

157. La Chambre prend note de ce que, au cours de sa nouvelle comparution ini-
tiale en date du 8 décembre 2004, Vincent Rutaganira a exprimé ses regrets et deman-
dé pardon en ces termes :

«en tant que conseiller de secteur, je regrette de ne pas avoir pu sauver les
personnes qui étaient à l’église et je ne pourrai jamais oublier le spectacle d’hor-
reur que j’ai vu le lendemain après les attaques qui m’ont laissé de profondes
blessures au cœur. Encore une fois, je demande pardon aux familles des victimes,
et c’est la raison pour laquelle je me suis rendu pour dire la vérité»120.

158. La Chambre estime que l’expression des regrets et des remords de l’accusé
est sincère. Ce facteur est donc de nature à jouer en faveur de l’accusé dans la prise
en compte des circonstances atténuantes121.

4.5 La contrainte

(i) Arguments des parties

159. Les deux parties font valoir comme circonstance atténuante le risque réel pour
Vincent Rutaganira ou un membre de sa famille proche de se faire tuer s’il s’opposait
aux tueries qui se déroulaient dans son secteur122.

119 Mémoire conjoint, par. 28; Accord de reconnaissance de culpabilité, para. 13.
120 T. du 8 décembre 2004, p. 11.
121 Jugement Strugar (Ch.), para. 471; Jugement Simić (Ch.), para. 94; Jugement Ruggiu (Ch.),

paras. 69-72; Jugement Jokić (Ch.), para. 92; Jugement Nikolić (Ch.), para. 161; Jugement Todorovic
(Ch.), para. 92; Jugement Deronjić (Ch.), para. 264; Jugement Erdemovic II (Ch.), para. 16 (iii).

122 Mémoire conjoint, para. 38 ; T. 17 janvier 2005, p. 39. Voir témoignage de KPP1,
T. 17 janvier 2005, p. 31.
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160. The Defence prays the Chamber to take into consideration various statutes on
failure to assist a person in danger and Article 31 of the Statute of the International
Criminal Court123. The Defence submits that “[e]ach of those legislations considers a
person guilty when that person fails to intervene, when he is in a position to do so
without danger to himself. That means that the absolute danger is justification, abso-
lute justification which excludes any guilt whatsoever”124. The Defence also submits
that the Chamber will have to weigh the real risk faced by the Accused and his family
as a mitigating circumstance, taking into account “the proportionality that needs to
be established between, on the one hand, that real danger, and on the other hand the
legal duty, as a human being, in which the Accused failed and therefore pled
guilty”125.

(ii) Discussion

161. The Chamber fully endorses the finding by the Appeals Chamber of ICTY
that

“duress does not afford a complete defence to a soldier charged with a crime
against humanity and/or war crime involving the killing of innocent human
beings”126.

However, it is the Chamber’s opinion that duress may be considered as a mitigating
circumstance127.

162. The Chamber admits that there was duress in the instant case. In light of all
the above, it finds that such duress goes to mitigation.

5. General practice regarding prison sentences in Rwanda

163. In determining the sentence to be imposed on the Accused, the Chamber will
also review sentencing practice in Rwanda. Under the Statute and the Rules, such
practice is but one of the factors to be taken into account by the Chamber in sen-
tencing128.

164. Since the Statute and the Rules only provide for sentences of imprisonment,
only such sentences will be taken into account in reviewing sentencing practice in
Rwanda.

165. The Chamber notes several provisions of Organic Law No. 40/2000 of
26 January 2001 setting up “Gacaca courts” and organizing prosecutions for offences

123 Article 422 bis of the Belgian Penal Code; Article 49 of the Senegalese Penal Code; Article
593 of the Italian Penal Code; Article 223-6 of the French Penal Code; Article 256, para. 2, of
the Rwandan Penal Code. 

124 T. 17 January 2005, p. 39. 
125 Idem.
126 Erdemović Judgement (AC), para. 19. 
127 Erdemović Judgement II (TC), para. 17.
128 Ruggiu Judgement (TC), para. 34; Serushago Judgement (TC), para. 18; Musema Judge-

ment (TC), para. 984. 
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160. Dans sa plaidoirie, la Défense invite la Chambre à prendre en considération
les différentes législations sur la non-assistance à personne en danger et l’article 31 du
Statut de la Cour pénale internationale123. Selon la Défense,

«chacune de ces législations retient la culpabilité du prévenu s’il s’est abstenu
d’intervenir alors qu’il pouvait le faire sans danger pour lui-même. Ce qui veut
dire que le danger absolu est donc un fait justificatif absolu qui exclut toute
culpabilité»124.

La Défense soutient également que la Chambre devra analyser le risque réel encou-
ru par l’Accusé et sa famille comme circonstance atténuante au regard de

«la proportionnalité à établir entre, d’une part, ce danger réel et, d’autre part,
le devoir légal d’humanité auquel s’est soustrait l’accusé et pour lequel il a plai-
dé coupable»125.

(ii) Examen

161. La Chambre souscrit pleinement à l’arrêt de la Chambre d’appel du TPIY, aux
termes duquel

«la contrainte n’est pas un argument de défense suffisant pour exonérer entiè-
rement un soldat accusé de crime contre l’humanité et/ou de crime de guerre
impliquant le meurtre d’êtres humains innocents»126.

La Chambre considère toutefois que la contrainte peut intervenir comme circons-
tance atténuante127.

162. La Chambre admet qu’il y a eu contrainte en l’espèce. A la lumière de tous
ces éléments, elle retient cette contrainte comme une circonstance atténuante.

5. Grille générale des peines d’emprisonnement
appliquée au Rwanda

163. La Chambre, dans la détermination de la peine à imposer à l’accusé, considère
également les peines appliquées au Rwanda. Selon le Statut et le Règlement, une telle
référence ne doit être qu’un facteur parmi ceux que la Chambre se doit de prendre
en compte dans la détermination des peines128.

164. Etant donné que le Statut et le Règlement du Tribunal ne prévoient que des
peines d’emprisonnement, seules celles-ci seront prises en compte par rapport à la
grille des peines appliquées au Rwanda.

165. La Chambre prend note de plusieurs dispositions de la loi organique no 40/
2000 du 26 janvier 2001 portant création des «juridictions Gacaca» et organisation

123 Article 422 bis du Code pénal belge; Article 49 du Code pénal sénégalais; Article 593 du
Code pénal italien; Article 223-6 du Code pénal français; Article 256 paragraphe 2 du Code
pénal rwandais.

124 T. 17 janvier 2005, p. 39.
125 Ibid.
126 Arrêt Erdemovic (App), para. 19.
127 Jugement Erdemovic II (Ch.), para. 17.
128 Jugement Ruggiu (Ch.), para. 34; Jugement Serushago (Ch.), para. 18; Jugement Musema

(Ch.), para. 984.
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constituting the Crime of Genocide or Crimes against humanity, committed between
1 October 1990 and 31 December 1994. Such provisions are relevant pursuant to the
lex mitior principle. Indeed, they provide for reduced sentences as compared to the
law in force at the time the offence was committed, in particular, in respect of an
accused who has pleaded guilty, and for commuting half of the imprisonment sentence
to community service.

166. As regards specifically the plea procedure, the Chamber notes that it is pro-
vided for under Article 54 of the same Law in respect of “[anyone who committed
the offences under Article 1]”. However, under Article 55, only “persons in the 2nd,
3rd and 4th categories”, who pleaded guilty “shall have their sentences commuted”.
The Chamber stresses that Vincent Rutaganira falls outside the first category under
said Law. While the Chamber may not decide on commutation of imprisonment sen-
tences, it will rely on the relevant provisions of the Rwandan Organic Law in deter-
mining the sentence.

C. SENTENCING

167. Both parties submitted that they agreed to pray the Chamber to impose a sen-
tence ranging from six to eight years of imprisonment, with Vincent Rutaganira being
given credit for time spent in detention. Furthermore, the Defence prayed the Cham-
ber not to sentence him to more than six years of imprisonment129. The Chamber
reiterates that it has unfettered discretion in determining the appropriate sentence
under the Statute and the Rules and that it is not bound by the parties’ agreement,
as acknowledged by both parties130.

1. Findings

168. In determining the appropriate sentence, the Chamber pursuant to the Statute
and the Rules, reviewed factors to be taken into account in assessing the gravity of
the crime of which Vincent Rutaganira was found guilty. It then considered the
Accused’s individual circumstances, and aggravating and mitigating circumstances.
Lastly, it took account of the general practice regarding prison sentences in the courts
of Rwanda.

169. Vincent Rutaganira is guilty of extermination as a crime against humanity, for
having by omission, aided and abetted the massacre of thousands of Tutsi civilians
who had taken refuge at Mubugu Church. The crime of extermination is particularly
serious in light of the protected interests that were breached, that is, the lives and
the physical and mental wellbeing of thousands of victims. That there were many
women and children among the victims is an aggravating circumstance.

129 T. 17 January 2005. p. 43.
130 Guilty Plea agreement, para. 38.
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des poursuites des infractions constitutives du crime de génocide ou de crimes contre
l’humanité, commises entre le 1er octobre 1990 et le 31 décembre 1994. Ces dispo-
sitions sont pertinentes en application du principe lex mitior. En effet, la législation
en question adoucit les peines par rapport à la législation en vigueur au moment de
la commission du crime, en particulier vis-à-vis d’un accusé ayant plaidé coupable et
prévoit pour la moitié de la peine d’emprisonnement une commutation en services
d’intérêt général.

166. En ce qui concerne en particulier la procédure de plaidoyer, la Chambre
constate qu’elle est prévue par l’article 54 de la même loi pour «toute personne ayant
commis les infractions visées à l’article premier». Mais selon l’article 55, seules
«[l]es personnes relevant de la 2ème, de la 3ème et de la 4ème catégories» et ayant
plaidé coupables «bénéficient d’une commutation des peines». La Chambre souligne
que Vincent Rutaganira ne peut pas entrer dans la première catégorie établie par ladite
loi. La Chambre, ne pouvant pas décider une commutation de la peine d’emprison-
nement, s’inspire néanmoins des dispositions pertinentes de la loi organique rwandaise
pour la détermination de la peine.

C. FIXATION DE LA PEINE

167. Les deux parties, dans leurs plaidoiries, ont déclaré s’être entendues pour une
fourchette de peines à demander à la Chambre allant de 6 à 8 ans d’emprisonnement,
diminuée de la période que Vincent Rutaganira a passée en détention préventive. En
restant dans ce cadre, la Défense a demandé à la Chambre de ne pas le condamner
à une peine d’emprisonnement supérieure à six années129. La Chambre réitère qu’elle
jouit d’un pouvoir discrétionnaire et souverain pour fixer la peine appropriée, dans
les limites des prévisions du Statut et du Règlement, sans être liée par l’Accord des
parties, ce que celles-ci ont toutes les deux reconnu130.

1. Conclusions

168. Pour fixer la peine qui convient, la Chambre, en conformité avec le Statut et
le Règlement, a examiné les éléments à prendre en compte pour apprécier la gravité
du crime dont Vincent Rutaganira a été déclaré coupable. Elle s’est ensuite penchée
sur sa situation personnelle, les circonstances aggravantes et les circonstances atté-
nuantes. Enfin, elle a tenu compte de la grille générale des peines applicables par les
tribunaux du Rwanda.

169. Vincent Rutaganira est coupable du crime d’extermination constitutif de crime
contre l’humanité, pour avoir, par omission, encouragé le massacre de milliers de
civils tutsi réfugiés à l’église de Mubuga. Le crime d’extermination est particulière-
ment grave si l’on tient compte des intérêts protégés auxquels il a été porté atteinte :
la vie ainsi que l’intégrité physique et morale de milliers de victimes. Le fait qu’il
y avait beaucoup de femmes et d’enfants parmi ces victimes est une circonstance
aggravante.

129 T. 17 janvier 2005, p. 43.
130 Accord de reconnaissance de culpabilité, para. 38.
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170. Vincent Rutaganira’s guilty plea, his individual and family circumstances, his
personality and conduct towards the Tutsi before and during the events, the absence
of any criminal record and his good behaviour while in detention, the assistance he
provided to some victims, his advanced age and illness, his voluntary surrender, the
sincerity and the scope of his expression of remorse and the duress that weighed on
him, are all factors that the Chamber considers as mitigating circumstances in deter-
mining the sentence.

2. Credit for time served

171. Vincent Rutaganira was arrested and transferred on 4 March 2002 to the United
Nations Detention Facility in Arusha. He is entitled to credit for time spent in custody
and any additional time he might spend in custody pending a final determination of
a possible appeal.

Chapter VIII : Disposition

FOR THESE REASONS,
THE TRIAL CHAMBER, delivering its judgement in public, inter partes and in

the first instance, pursuant to the Statute and the Rules of Procedure and Evidence;
HAVING ORDERED the separation of the proceedings against the Accused Vincent

Rutaganira from the other persons in the Indictment of 6 May 1996;
HAVING HEARD Vincent Rutaganira’s guilty plea;
HAVING REVIEWED all the evidence as well as submissions by the parties;

ACQUITS Vincent Rutaganira on Counts 1, 14, 15, 17, 18 and 19 in the Indictment
of 6 May 1996;

FINDS Vincent Rutaganira GUILTY of extermination as a crime against humanity
for having aided and abetted, as an accomplice by omission, between 14 and 17 April
1994 or thereabouts, the massacres that took place at Mubuga Church in Gishyita
commune, resulting in thousands of deaths and many wounded among the Tutsi
refugees who were at said location;

SENTENCES the Accused Vincent Rutaganira to six years of imprisonment;
RULES that the sentence shall be enforced immediately;
RULES that pursuant to Rule 101 (D) of the Rules, Vincent Rutaganira is entitled

to credit for time spent in custody, to be computed from the date of his arrest, 4
March 2002, and any additional time he may spend in detention pending a final deter-
mination of a possible appeal;

RULES that pursuant to Rule 103 (B) of the Rules, Vincent Rutaganira shall remain
in the custody of the Tribunal pending finalization of arrangements for his transfer
to the State where he shall serve his sentence.

Done in Arusha on 14 March 2005, in French and English, the French text being
authoritative.

[Signed] : Andrésia Vaz; Flavia Lattanzi; Florence Rita Arrey
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170. Le plaidoyer de culpabilité de Vincent Rutaganira, sa situation personnelle et
familiale, sa personnalité et le comportement qu’il a eu envers les Tutsi avant et pendant
les événements, l’absence d‘antécédents judiciaires et son bon comportement en déten-
tion, l’assistance donnée à certaines victimes, son âge avancé et sa maladie, sa reddition
volontaire, le sérieux et l’étendue des remords qu’il a exprimés et la contrainte qui a
pesé sur lui, sont autant d’éléments que la Chambre retient comme facteurs et circons-
tances atténuantes à prendre en compte dans la détermination de la peine.

2. Décompte de la durée de la détention préventive

171. Vincent Rutaganira a été arrêté et transféré le 4 mars 2002 au Quartier péni-
tentiaire des Nations Unies à Arusha. Il a droit à ce que soit décomptée de sa peine
la durée de sa détention préventive, ainsi que toute période supplémentaire qu’il pas-
serait en détention dans l’attente éventuelle d’une décision d’appel.

Chapitre VIII : Dispositif

Par ces motifs,
LA CHAMBRE de première instance, statuant publiquement, contradictoirement et en

premier ressort, conformément au Statut et au Règlement de procédure et de preuve;
APRES AVOIR ORDONNE la disjonction de la procédure contre l’accusé Vincent

Rutaganira des autres personnes visées par l’acte d’accusation du 6 mai 1996;
APRES AVOIR ENTENDU le plaidoyer de culpabilité de Vincent Rutaganira;
APRÈS AVOIR EXAMINÉ tous les éléments de preuve ainsi que les arguments

des parties;
ACQUITTE Vincent Rutaganira des Chefs d’accusation 1, 14, 15, 17, 18 et 19 tels

qu’indiqués dans l’acte d’accusation en date du 6 mai 1996;
DECLARE Vincent Rutaganira COUPABLE du crime d’extermination (crime

contre l’humanité) pour avoir, entre le 14 et le 17 avril 1994 environ, encouragé en
tant que complice par omission, les massacres survenus à l’église de Mubuga (Com-
mune de Gishyita), qui ont fait des milliers de morts et de nombreux blessés parmi
les réfugiés tutsi qui s’y trouvaient;

CONDAMNE l’accusé Vincent Rutaganira à la peine de 6 ans d’emprisonnement;
DECIDE que cette peine est immédiatement exécutoire;
DIT qu’en application de l’article 101 (D) du Règlement, Vincent Rutaganira a droit à

ce que la période passée en détention préventive, calculée à compter de la date de son arres-
tation le 4 mars 2002, ainsi que toute période supplémentaire qu’il passera en détention dans
l’attente éventuelle d’une décision en appel, soient décomptées de la durée de la peine;

DIT qu’en application de l’article 103 (B) du Règlement, Vincent Rutaganira restera
sous la garde du Tribunal jusqu’à ce que soient arrêtées les dispositions nécessaires
à son transfert vers l’État dans lequel il purgera sa peine.

Fait à Arusha, 14 mars 2005, en français et en anglais, le texte français faisant foi.

[Signé] : Andrésia Vaz; Flavia Lattanzi; Florence Rita Arrey
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The Prosecutor v. André RWAMAKUBA

Case N° ICTR-98-44C

Case History

• Name : RWAMAKUBA
• First Name : André
• Date of Birth : 1950
• Sex : male
• Nationality : Rwandan
• Former Official Function : Minister of Education
• Date of Indictment’s Confirmation : 6 April 1999
• Counts : genocide, conspiracy to commit genocide and complicity in genocide,

direct and public incitement to commit genocide, crimes against humanity and
serious violations of Article 3 common to the 1949 Geneva Conventions and
of 1977 Additional Protocol II

• Date and Place of Arrest : 21 October 1998, in Namibia
• Date of Transfer : 23 October 1998
• Date of Initial Appearance : 7 April 1999
• Date of Indictment’s Severance : 14 February 2005 (Case N° ICTR-98-44C),

(before joint to Karemera Edouard, Ngirumpatse Mathieu and Nzirorera
Joseph, ICTR-98-44)

• Date of the trial began : 9 June 2005
• Date and content of the Sentence : 20 September 2006, acquittal
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Le Procureur c. André RWAMAKUBA

Affaire N° ICTR-98-44C

Fiche technique

• Nom : RWAMAKUBA
• Prénom : André
• Date de naissance : 1950
• Sexe : masculin
• Nationalité : rwandaise
• Fonction occupée au moment des faits incriminés : Ministre de l’éducation
• Date de confirmation de l’acte d’accusation : 6 avril 1999
• Chefs d’accusation : génocide, entente en vue de commettre le génocide, com-

plicité dans le génocide, incitation directe et publique à commettre le géno-
cide, crime contre l’humanité et violations graves de l’article 3 commun aux
conventions de Genève de 1949

• Date et lieu de l’arrestation : 21 octobre 1998, en Namibie
• Date du transfert : 23 octobre 1998
• Date de la comparution initiale : 26 octobre 2001
• Date de disjonction de l’acte d’accusation : 14 février 2005 (affaire N° ICTR-

98-44C), (précédemment joint avec Karemera Edouard, Ngirumpatse Mathieu
et Nzirorera Joseph, ICTR-98-44)

• Date du début du procès : 9 juin 2006
• Date et contenu du prononcé de la peine : 20 septembre 2006, acquittement
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Order to Re-File the Amended Indictement
Rule 54 of the Rules of Procedure and Evidence

8 March 2005 (ICTR-98-44C-PT)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Emile Francis Short; Gberdao Gustave
Kam

André Rwamakuba – Error in the Indictment

International Instruments cited :

Rules of Procedure and Evidence, rule 54; Statute, art. 6 (3)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, Presiding

Judge, Judge Emile Francis Short and Judge Gberdao Gustave Kam (“Chamber”), pur-
suant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);

CONSIDERING the Amended Indictment against the Accused Rwamakuba filed by
the Prosecution on 23 February 2005 (“Amended Indictment”);

NOTING that it appears that the Amended Indictment contains typographical
errors;

NOTIING that, in an Interoffice Memorandum dated 3 March 2005, the Prosecution
explicitly recognizes these typographical errors, namely that Count 4 mistakenly
includes a reference to Article 6 (3) of the Statute of the Tribunal (“Statute”) and
that a sentence has been erroneously cut off at the end of paragraph 26;

DIRECTS the Prosecution to re-file the Amended Indictment, within 24 hours,
including the said corrections as follows :

– At Count 4, page 13, 1st paragraph, 2nd line, the reference to Article 6
(3) of the Statute should be removed and the paragraph should read as
follows :

«Le Procureur accuse André Rwamakuba d’assassinat constitutif de crime
contre l’humanité, en application des articles 3 et 6 (1) du Statut du Tribunal»
[.. .]».

– At page 14, paragraph 26, third sub-paragraph, where a portion of the
sentence has been cut off. The sentence, in its entirety, should read as
follows :

«Rukaru et Mutabazi, deux personnes tuées par des miliciens dans les
locaux du centre hospitalier universitaire de Butare au cours de la seconde
moitié d’avril 1994 sur l’ordre d’André Rwamakuba, à son instigation ou en
sa présence».
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Arusha, 8 March 2005, done in English.

[Signed] : Dennis C. M. Byron; Emile Francis Short; Gberdao Gustave Kam

***

2090719_Rwanda 2005.book  Page 2991  Wednesday, May 25, 2011  1:15 PM



2992 RWAMAKUBA

Indictment*
9 mars 2005 (ICTR-98-44C-I)

(Original : Unspecified)
The Prosecutor of the International Criminal Tribunal for Rwanda (“The Prosecu-

tor”), pursuant to the authority stipulated in Article 17 of the Statute of the Interna-
tional Criminal Tribunal for Rwanda (the “Statute of the Tribunal”), charges :

André RWAMAKUBA

Pursuant to Article 2 of the Statute of the Tribunal, with :
(i) Genocide, or alternatively,
(ii) Complicity in genocide

Pursuant to Articles 3 of the Statute of the Tribunal, with :
(i) Extermination, and
(ii) Murder as Crimes against Humanity

The Accused

I. PARTICULARS OF THE ACCUSED

1. André Rwamakuba was born in 1950 in Gikomero commune, Kigali-rural pré-
fecture, Rwanda. André Rwamakuba was trained as a physician and was Minister of
Primary and Secondary Education in the Interim Government of 8 April 1994, taking
the oath of office on 9 April 1994 and continuing in that capacity until the Interim
Government fled from Rwanda in July 1994. André Rwamakuba also served as
“spokesman” for the Interim Government, and was a member of MDR political party,
associated with that party’s “Hutu Power” wing.

II. AUTHORITY AND LEGAL DUTIES

OF THE ACCUSED

2. André Rwamakuba was a member of the Executive Committee of MDR “Power”
political party and was a member of that party’s comité préfectoral in his préfecture
of origin. As Minister of Primary and Secondary Education in the Interim Govern-
ment, he had authority and influence over local administrative officials that executed
his instructions. The Accused exercised the same authority and control over regional
and local leaders of the “civil defense force”, particularly over the Interahamwe and

* Indictement of the 23rd of February 2005 as re-filed following the Order of the Trial Cham-
ber III of the 8 March 2005. 
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Acte d’accusation modifié*
9 mars 2005 (ICTR-98-44C-I)

(Original : Non spécifié)
Le Procureur du Tribunal pénal international pour le Rwanda (le «Procureur»), en

vertu des pouvoirs à lui conférés par l’article 17 du Statut du Tribunal pénal inter-
national pour le Rwanda (le «Statut du Tribunal»), accuse :

André RWAMAKUBA

en application de l’article 2 du Statut du Tribunal, des crimes suivants :
i) Génocide, ou subsidiairement,
ii) Complicité dans le génocide

en application de l’article 3 du Statut du Tribunal, des crimes suivants :
iii) Extermination, et
iv) Assassinats constitutifs de crimes contre l’humanité

L’accusé

I. RENSEIGNEMENTS CONCERNANT L’ACCUSÉ

1. André Rwamakuba est né en 1950 dans la commune de Gikomero, préfecture
de Kigali-rural, au Rwanda. Médecin de formation, il était Ministre de l’éducation pri-
maire et secondaire au sein du Gouvernement intérimaire constitué le 8 avril 1994.
Ayant prêté serment le 9 avril 1994, il a exercé cette fonction jusqu’à ce que le Gou-
vernement intérimaire s’enfuie du Rwanda en juillet 1994. André Rwamakuba était
également «porte-parole» du Gouvernement intérimaire, membre du MDR et associé
à l’aile «Hutu Power» de ce parti.

II. POUVOIR ET RESPONSABILITÉS LÉGALES

DE L’ACCUSÉ

2. André Rwamakuba était membre du Comité Exécutif du parti politique MDR-
Power et était membre du comité préfectoral de ce parti dans sa préfecture d’origine.
Ministre de l’éducation primaire et secondaire au sein du Gouvernement intérimaire,
il avait, à ce titre, de l’autorité et de l’influence sur les autorités administratives et
locales et celles-ci exécutaient ses instructions. L’accusé exerçait cette même autorité
et contrôle sur les chefs régionaux et locaux du «programme de défense civile», en

* Acte d’accusation du 23 février, déposé conformément à l’ordonnance de la Chambre de pre-
mière instance III en date du 8 mars 2005.
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related militias in Gikomero, his home commune, and militiamen that were present
in and around the Butare University Hospital.

Charges

COUNT 1 : GENOCIDE

The Prosecutor charges André Rwamakuba with Genocide, pursuant to Articles 2
and 6 (1) of the Statute of the Tribunal in that during the period 1 January to 17
July 1994 he was responsible for killing or causing serious bodily or mental harm to
members of the Tutsi population, or deliberately inflicting conditions of life upon the
Tutsi population that were calculated to bring about its physical destruction, with the
intent to destroy, in whole or in part, the Tutsi racial or ethnic group;

Or, alternatively,

COUNT 2 : COMPLICITY IN GENOCIDE

The Prosecutor charges André Rwamakuba with Complicity In Genocide, pursu-
ant to Articles 2 and 6 (1) of the Statute of the Tribunal in that during the period
1 January to 17 July 1994, he instigated or provided the means to other persons
to kill or cause serious bodily or mental harm to members of the Tutsi population,
or to deliberately inflict conditions of life upon the Tutsi population that were cal-
culated to bring about its physical destruction, knowing that those other persons
intended to destroy, in whole or in part, the Tutsi racial or ethnic group, committed
as follows :

3. Following an extraordinary congress of MDR political party held at Kabusunzu
in Kigali on or about 26 July 1993, André Rwamakuba became associated with the
party’s extremist “Hutu Power” wing as a member of its executive team, along with
Froduald Karamira, a leader of the party, and Jean Kambanda, a leading politician
who would subsequently become Prime Minister of the Interim Government of 8 April
1994. After the establishment of MDR “Power” towards the end of 1993 and in early
January 1994, André Rwamakuba, practically every weekend, and often accompanied
by local authorities and officials of MDR “Power”, travelled about his home commune
in Gikomero, Kigali-rural préfecture. He organized meetings and participated in rallies
in Kayanga, Gikomero, Rutunga, Gasabo and Gicaca secteurs. During the rallies,
André Rwamakuba distributed songs of the Parmehutu party. The Accused’s objective
at the time was to recruit members for MDR “Power” party and to support “Hutu
Power”. The Accused called upon the Hutu majority to oppose the Arusha Peace
Accords and to exterminate the Tutsi.
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particulier les Interahamwe et milices apparentées de Gikomero, sa commune d’ori-
gine, ainsi que sur les miliciens présents à l’Hôpital universitaire de Butare et dans
les environs.

Chefs d’accusation

CHEF 1 : GENOCIDE

Le Procureur accuse André Rwamakuba de Génocide, en application des articles 2
et 6 (1) du Statut du Tribunal, en ce que l’intéressé a été responsable entre le
1er janvier et le 17 juillet 1994, du meurtre de membres de la population tutsie,
d’atteintes graves à leur intégrité physique ou mentale, ou de la soumission intention-
nelle de cette population à des conditions d’existence devant entraîner sa destruction
physique, ces crimes étant commis dans l’intention de détruire, en tout ou en partie,
le groupe racial ou ethnique tutsi ainsi qu’il est indiqué ci-après;

Ou subsidiairement

CHEF 2 : COMPLICITÉ DANS LE GÉNOCIDE

Le Procureur accuse André Rwamakuba de Complicité dans le génocide, en appli-
cation des articles 2 et 6 (1) du Statut du Tribunal en ce que, entre le 1er janvier et
le 17 juillet 1994, L’intéressé a incité des personnes à tuer des membres de la popu-
lation tutsie, à porter gravement atteinte à leur intégrité physique ou mentale ou à sou-
mettre intentionnellement cette population à des conditions d’existence devant entraî-
ner sa destruction physique, ou a fourni à ces personnes les moyens de commettre
les crimes précités, tout en sachant qu’elles avaient l’intention de détruire, en tout ou
en partie, le groupe racial ou ethnique tutsi, ainsi qu’il est indiqué ci-après;

3. À l’issue d’un congrès extraordinaire du MDR tenu à Kabusunzu, Kigali, le
26 juillet 1993 ou vers cette date, André Rwamakuba a adhéré à l’aile extrémiste
«Hutu Power» du parti, en tant que membre de sa direction, tout comme Froduald
Karamira, l’un des chefs du parti, et Jean Kambanda, homme politique de premier
plan qui deviendra Premier Ministre du Gouvernement intérimaire formé le 8 avril
1994. Après la création de MDR «Power», vers la fin de l’année 1993 et au début
de janvier 1994. Après la création du MDR «Power», vers la fin de l’année 1993 et
au début du mois de janvier 1994, pratiquement, tous les week-end, André Rwamaku-
ba a effectué, souvent en compagnie des autorités locales et responsables du MDR
«Power», des tournées dans sa commune d’origine, Gikomero, située dans la préfec-
ture de Kigali-rural. Il a organisé des rencontres et participé à des rassemblements
qui ont eu lieu dans les secteurs de Kayanga, Gikomero, Rutunga, Gasabo et Gicaca.
Au cours de ces rassemblements, André Rwamakuba, diffusait des chansons du parti
Parmehutu. L’objectif recherché, était de recruter des membres pour le parti MDR-
Power, et de manifester un soutien au «Hutu Power». L’accusé a exhorté la majorité
hutue à s’opposer aux Accords de paix d’Arusha et à exterminer les Tutsis.
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4. During those “sensitization” campaigns in Gikomero commune, particularly in
January 1994, André Rwamakuba occasionally went about in a vehicle equipped with
a public address system exhorting Hutu to unite in order to get rid of Tutsi. His
announcements, the objective of which was to exhort Hutu to unite in order to get
rid of Tutsi, included repeated statements that “the time has come for you, Hutu, to
get rid of the enemy”.

5. During the period from January through June 1994, André Rwamakuba made
statements at various meetings and public gatherings in Gikomero commune, or pub-
licly associated himself with statements or acts by other persons at such gatherings.
Thus, from January 1994 and during the entire period preceding the events of April
1994 in Sha, Nduba, Shango, Kayanga and Gikomero secteurs, and in the communes
adjoining Gikomero, namely Rutungo, Rubungo and Kanombe, he publicly instigated
participants to combat “the enemy”, all the Tutsi being characterized as “the enemy”,
“accomplices of the enemy” or “accomplices of RPF”. After these gatherings, during
which the Accused called for the extermination of Tutsi, the participants became
excited, aggressive and disposed to physically attack and destroy the Tutsi as a group.
Such speeches by the Accused signalled the start of killings in the commune. Fur-
thermore, after the killings began in early April 1994, André Rwamakuba often
praised and congratulated militiamen publicly for and on having killed Tutsi, thereby
instigating other militias and armed civilians to participate in further attacks and mas-
sacres against the Tutsi population.

6. During 1994, particularly between 6 April and 17 July, André Rwamakuba par-
ticipated in a killing campaign against Tutsi throughout Rwanda, instigated or ordered
others to participate in this campaign, or otherwise aided and abetted the planning,
preparation or execution of the campaign. In so doing, the Accused mobilized the
physical and logistical resources of his political party, MDR “Power”, the other parties
that were allied with MRND and “Hutu Power”, the Interim Government ministries
controlled by those parties, and the military, to target Rwanda’s Tutsi population as
“the enemy” or “accomplices of the enemy”, and to execute this campaign that sought
to attack, kill and destroy the Tutsi as a group.

7. André Rwamakuba participated in formulating, articulating, publicizing, and
legitimizing the policies of the Interim Government of 8 April 1994. Such policies
were elaborated and used to implement a vast campaign of violence against the Tutsi
population throughout Rwanda.

8. In this regard, André Rwamakuba utilized a state-endorsed program of “civilian
self defense”, whereby officials in the territorial administration [préfets, bourgmestres
and conseillers] and officials in MRND and MDR “Power” political parties recruited
civilians, usually local Hutu youth, and consolidated them with political party “youth
wing” militias under the authority of retired military officers and reservists. The mili-
tias were used to mount and control roadblocks that tracked and killed Tutsi civilians.
Furthermore, this “civilian self defense” corps was deployed in armed patrols to iden-
tify, search out, and kill the Tutsi population.
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4. Pendant ces campagnes de «sensibilisation» menées dans la commune de Giko-
mero, notamment en janvier 1994, André Rwamakuba circulait parfois, à bord d’un
véhicule équipé d’un amplificateur de voix pour exhorter les Hutus à s’unir afin de
se débarrasser des Tutsis. Dans ses messages, dont le principal but était d’attiser la
haine et la violence des Hutu envers les Tutsi, une phrase revenait sans cesse : «le
temps est venu pour vous Hutus de vous débarrasser de l’ennemi».

5. Au cours de la période allant de janvier à juin 1994, André Rwamakuba a, lors
de divers rassemblements et réunions publiques organisés, dans la commune de Giko-
mero, fait des déclarations ou s’est publiquement associé aux propos tenus ou aux
actes commis par d’autres personnes. C’est ainsi, qu’à partir du mois de janvier et
durant toute la période qui a précédé les évènements d’avril 1994, dans les secteurs
de Sha, Nduba, Shango, Kayanga, Gikomero et dans les communes voisines de Giko-
mero, à savoir, Rutungo, Rubungo et Kanombe, il a publiquement incité les partici-
pants à combattre « l’ennemi », tous les Tutsis étaient désignés comme étant
«l’ennemi», les «complices de l’ennemi» ou les «complices du FPR». Après ces ren-
contres, durant lesquelles l’accusé demandait l’extermination des Tutsi, les participants
devenaient surexcités, agressifs et disposés à attaquer physiquement les Tutsis et à les
détruire en tant que groupe. Ces discours de l’accusé, furent le signal du commence-
ment des tueries dans la commune. En outre, lorsque les tueries ont commencé au
début d’avril 1994, André Rwamakuba a souvent loué et félicité publiquement les
miliciens d’avoir tué des Tutsis; de ce fait, il a incité d’autres miliciens et civils armés
à participer à d’autres attaques et massacres contre la population tutsie.

6. Au cours de l’année 1994, particulièrement entre le 6 avril et le 17 juillet, André
Rwamakuba a participé à une campagne de mise à mort des Tutsis sur toute l’étendue
du Rwanda, incité ou ordonné à d’autres personnes à prendre part à cette campagne,
ou a de toute autre manière aidé et encouragé autrui à la planifier, préparer ou exé-
cuter. Ce faisant, l’accusé a mobilisé les ressources matérielles et logistiques de son
parti politique MDR-Power, des autres partis alliés au MRND et au «Hutu Power»,
des ministères du Gouvernement intérimaire contrôlés par ces partis, et de l’armée,
afin de les utiliser contre la population tutsie du Rwanda considérée comme
«l’ennemi» ou comme «complices de l’ennemi», et mettre ainsi à exécution de cette
campagne visant à attaquer, tuer et détruire les Tutsis en tant que groupe.

7. André Rwamakuba, a participé à la conception, à l’élaboration, à la propagation
et à la légitimation des politiques du Gouvernement intérimaire du 8 avril 1994. Ces
politiques ont été développées et utilisées pour mettre en œuvre une vaste campagne
de violence dirigée contre la population tutsie sur toute l’étendue du territoire du
Rwanda.

8. A cet égard, André Rwamakuba, a utilisé le programme de «défense civile»
approuvé par l’État, dans le cadre duquel les responsables de l’administration territo-
riale (préfets, bourgmestres et conseillers) et les responsables du MRND et du MDR-
«Power» recrutaient des civils, en général des membres de la jeunesse hutue locale,
pour les intégrer aux milices «ailes jeunesse» des partis politiques sous l’autorité
d’officiers à la retraite et de réservistes. Ces milices étaient mises à profit pour établir
et contrôler des barrages routiers pour traquer et tuer des civils tutsis. De plus, ce
corps d’«auto-défense civile» était déployé en patrouilles armées pour identifier,
rechercher et tuer les membres de la population tutsie.
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9. On or about 17 May 1994, during a meeting of the Conseil des ministres, the
Interim Government implemented measures to manage the “civil defense force”, for-
mally entrusting responsibility for this program to André Rwamakuba and other
ministers.

10. André Rwamakuba planned, instigated, ordered, committed or otherwise
aided and abetted attacks against the Tutsi population in his home commune of
Gikomero. All those acts were intended to destroy, in whole or in part, the Tutsi
as a group.

11. Between 10 and 20 April 1994, André Rwamakuba delivered bags of machetes
to the home of André Muhire, near Ndatemwa trading center in Gasabo secteur, in
his home commune of Gikomero, Kigali-rural préfecture. On that occasion, between
10 and 11 April, André Rwamakuba held a meeting with several influential local
members of MDR “Hutu Power” political party, including the persons known as Joas
Habimana, Chairman of MDR “Power” in Rutunga secteur, Ndamage and André
Muhire. Several days later, about 13 April, André Muhire distributed the machetes
to local residents, who then used them to attack and massacre the Tutsi population.
Following such attacks, many Tutsi were killed, including residents of Ndatemwa
Centre, namely the wife of a man called Gakumba and her son, Kambanda, and the
persons known as Kanuma, Rwihimba, Kankidi, Rutembya, Rutembesa, and many
unidentified refugees from Rutongo, Nkuzuzu and Rutanga secteurs. Again, between
10 and 11 April 2004, André Rwamakuba delivered bags of machetes to the home
of Etienne Kamanzi, the director of the Kayanga Health Center. The Accused knew,
or had reasons to know, that the machetes would be used in attacks against the Tutsi
in those areas, thereby aiding and abetting the killing campaign against the Tutsi
population.

12. Between 10 and 20 April 1994, André Rwamakuba went to Gikomero commune
where, during a rally near the secteur office, he asked persons in the crowd why the
massacres had not started. He then seized documents belonging to two unknown
youths, but who were identified as Tutsi, tore the documents and ordered the crowd
to seize the youths and kill them. Persons present in the crowd armed with firearms,
machetes and clubs immediately seized the two young men that André Rwamakuba
had designated, led them away to a wooded area and killed them as the Accused, who
was not far, looked on. Thereafter, this same crowd stopped a man on a motorcycle
claiming to flee the massacres in Rutongo commune. André Rwamakuba, while speaking
to the crowd, stated that the motorcyclist could not be a Hutu since only Tutsi were
fleeing, and decided that the youth should be killed. The same armed crowd, at the
instigation of and following orders from André Rwamakuba, led him away to a wooded
area to kill him. The Accused then told the crowd that it had just started the killings
and that it was a good start. Following such orders and instigations, many Tutsi were
killed in other locations in Gikomero, notably at Kayanga Health Center, and else-
where in Kigali-rural préfecture.

13. Between 13 and 15 April 1994, in the morning, André Rwamakuba, accompa-
nied by local authorities’ soldiers and Interahamwe militiamen, arrived at the Kayanga
Health Center in Kayanga secteur, where many Tutsi fleeing the massacres that had
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9. Le 17 mai 1994 ou vers cette date, lors d’une réunion du Conseil des ministres,
le Gouvernement intérimaire a mis en œuvre des mesures relatives à la gestion du
programme de «défense civile», confiant officiellement la responsabilité de ce pro-
gramme à André Rwamakuba et a certains autres ministres.

10. André Rwamakuba a planifié, incité à commettre, ordonné, commis ou de toute
autre manière aidé et encouragé à commettre des attaques dirigées contre la popula-
tion tutsie à Gikomero, sa commune d’origine. Tous ces actes visaient à détruire, en
tout ou en partie, les tutsis en tant que groupe.

11. Entre le 10 et le 20 avril 1994, André Rwamakuba a livré des sacs de machettes
au domicile d’André Muhire près du centre commercial de Ndatemwa dans le secteur
de Gasabo, situé dans sa commune d’origine de Gikomero, préfecture de Kigali-rural.
À cette occasion, entre le 10 et le 11 avril, André Rwamakuba a tenu une réunion
avec plusieurs membres locaux influents du parti politique MDR-«Hutu Power»,
parmi lesquels les nommés Joas Habimana, Président du MDR «Power» du secteur
de Rutunga, Ndamage, et André Muhire. Plusieurs jours plus tard, vers le 13 avril,
André Muhire a distribué les machettes aux résidents de la localité qui les ont utili-
sées pour attaquer et massacrer la population tutsie. Suite à ces attaques, de nombreux
Tutsi ont trouvé la mort, parmi lesquels des résidents du Centre de Ndatemwa, a
savoir la femme du nommé Gakumba et son fils Kambanda, les nommés Kanuma,
Rwihimba, Kankidi, Rutembya et Rutembesa, ainsi que de nombreux réfugiés non
identifiés, en provenance des secteurs de Rutongo, Nkuzuzu et Rutanga. De même,
entre le 10 et le 11 avril, André Rwamakuba, a livré des sacs de machettes au domi-
cile d’Etienne Kamanzi, le Directeur du Centre de santé de Kayanga, tout en sachant
ou en ayant des raisons de savoir que ces machettes seraient utilisées dans les attaques
contre les tutsis de ces localités. Ce faisant, il a aidé et encouragé la campagne de
massacres lancée contre la population tutsie.

12. Entre le 10 et le 20 avril 1994, André Rwamakuba s’est, régulièrement rendu
dans la commune de Gikomero, ou, entre le 10 et le 12 avril, lors d’un rassemblement
près du bureau de secteur, il a demandé aux personnes présentes dans la foule pour-
quoi les massacres n’avaient pas commencé. Il a alors saisi des documents appartenant
à deux jeunes gens inconnus, mais identifiés comme étant des Tutsi, les a déchirés
et a ordonné à la foule de s’emparer des jeunes gens et de les tuer. Aussitôt, des
personnes présentes dans la foule, portant des armes à feu, des machettes et des gour-
dins ont attrapé les deux jeunes gens désignés par André Rwamakuba et les ont
emmenés dans une zone boisée où ils les ont tués tandis que l’accusé, non loin, les
regardait faire. Par la suite, cette même foule a arrêté un motocycliste, qui prétendait
fuir les massacres de la commune de Rutongo. André Rwamakuba a déclaré, s’adres-
sant à la foule, que le motocycliste ne pouvait être un Hutu car seuls les Tutsi
fuyaient et il a décidé de la mise à mort du jeune homme. Cette même foule armée,
sur ordre et instigation d’André Rwamakuba, a conduit le motocycliste dans la zone
boisée pour le tuer. L’accusé a alors dit à l’endroit de la foule qu’elle venait de com-
mencer les tueries et que c’était un bon début. À la suite de ces ordres et incitations,
de nombreux Tutsis ont été tuées à d’autres endroits à Gikomero, notamment au
centre de santé de Kayanga et ailleurs dans la préfecture de Kigali-rural.

13. Entre le 13 et le 15 avril 1994, dans la matinée, André Rwamakuba, accom-
pagné par des autorités locales, des militaires et des miliciens Interahamwe s’est rendu
au Centre de Santé de Kayanga, dans le secteur de Kayanga, où de nombreux tutsi
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started in their secteurs had sought refuge. At the deputy director’s request, they
assembled in the courtyard of the Health Centre. Upon his arrival, André Rwamakuba
stated that the killings had started everywhere else and that he realized that nothing
had been done at the Health Centre. The Accused, stating that he was showing the
example, then brandished a firearm, signalling the start of the massacres to soldiers
and Interahamwe who began, in his presence, to attack and kill the Tutsi with fire-
arms, machetes and clubs. Shortly after the beginning of the killings, while it was
raining, André Rwamakuba, referring to the bodies of Tutsi, demanded that such filth
be cleared. The Accused witnessed the killings until he left the Health Centre, while
the soldiers and Interahamwe continued the killings for several hours. No one sur-
vived the massacre in which about a hundred people are alleged to have died. The
bodies of the victims were thrown into a mass grave.

14. Between 12 and 30 April 1994, André Rwamakuba was appointed spokesman
for the Interim Government and, in that capacity, delivered radio addresses and
communiqués on Radio Rwanda and RTLM encouraging the Interahamwe and the
listening audience to continue the hunt for Tutsi. Throughout May and June 1994,
André Rwamakuba made several radio broadcasts in which he urged Interahamwe
militiamen and the listening audience to continue to hunt down the Tutsi wherever
they were hiding and to exterminate them.

15. Between 18 and 25 April 1994, at Butare University Hospital, André Rwa-
makuba, along with Dr. Geoffroy Gatera, ordered, instigated, committed, or otherwise
aided and abetted killings of Tutsi patients and displaced persons seeking refuge at
Butare University Hospital with intent to destroy, in whole or in part, the Tutsi ethnic
group. Thus, during an official delegation’s visit to the Hospital, he asked the head
of Doctors Without Borders not to treat Tutsi casualties, to get rid of them and not
to admit any others. During the above-mentioned period, André Rwamakuba, armed
with a small axe hung on his belt, and often accompanied by Dr, Gatera, armed sol-
diers, Interahamwe militiamen and civilians armed with machetes, axes and clubs,
went around the hospital wards checking identity cards and identifying Tutsi refugees
and patients, selecting them and putting them on board a vehicle manned by Intera-
hamwe armed with clubs and machetes. The persons taken away were never seen
again. During this period, in the morning or afternoon, during his rounds, André Rwa-
makuba regularly removed drips from patients, in particular, in a ward where sick
women were admitted.

16. Concurrently with the events related above, André Rwamakuba directly caused
the death of several persons identified as Tutsi. Thus, during his ward rounds, he
caused the death of an unknown Tutsi patient by wounding him in the head with an
axe. The militiamen subsequently took away the body of that person. Five of the
patients referred to above as having been in the in-patients ward, and who were iden-
tified as Tutsi, died from axe wounds inflicted by André Rwamakuba. The Accused
wounded Tutsi found in the corridors of the Hospital by striking them on the head
with an axe. Some of them, including the persons called Rukara and Mutabazi, who
suffered serious bodily harm caused by André Rwamakuba, were subsequently fin-
ished off by Interahamwe. As a result of such orders and instigation by the Accused,
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s’étaient réfugiés, fuyant les massacres qui avaient commencé dans leurs secteurs. Ils
étaient, à la demande du Directeur adjoint, rassemblés dans la cour du Centre. Dès
son arrivée, André Rwamakuba a déclaré que les tueries avaient commencé partout
ailleurs et qu’il se rendait compte que rien n’avait été fait au niveau du Centre.
L’accusé, en déclarant donner l’exemple, a alors brandi une arme à feu, donnant ainsi
le signal du début des massacres aux militaires et Interahamwe, lesquels ont com-
mencé, en sa présence, à tuer les tutsi avec des armes à feu, des machettes et des
gourdins. Peu après le début des tueries, alors qu’il pleuvait, André Rwamakuba, par-
lant des cadavres des Tutsi, a demandé d’enlever toute cette saleté. L’accusé a assisté
aux tueries jusqu’à son départ du Centre, alors que les militaires et Interahamwe ont
continué les tueries durant plusieurs heures. Il n’y aurait eu aucun survivant à ce mas-
sacre qui aurait fait environ une centaine de victimes. Les cadavres des victimes ont
été jetés dans une fosse commune.

14. Entre le 12 et le 30 avril 1994, André Rwamakuba a été nommé porte-parole
du Gouvernement intérimaire. En cette qualité, il a prononcé des discours et lu des
communiqués sur les ondes de Radio Rwanda et de la RTLM, dans lesquels il encou-
rageait les Interahamwe, et les autres auditeurs à continuer de faire la chasse aux Tut-
sis. De mai à juin 1994, André Rwamakuba a animé plusieurs émissions à la radio
dans lesquelles il exhortait les miliciens Interahamwe à continuer de faire la chasse
aux Tutsis partout où ils se cachaient et à les exterminer.

15. Entre le 18 et le 25 avril 1994, à l’Hôpital universitaire de Butare, André Rwa-
makuba, accompagné du Docteur Geoffroy Gatera, a ordonné, incité à commettre,
commis ou de toute autre manière, aidé et encouragé les tueries de patients et de per-
sonnes déplacées d’origine tutsie réfugiées à l’hôpital Universitaire de Butare, dans
l’intention de détruire, en tout ou partie, le groupe ethnique tutsi. C’est ainsi, que lors
de la visite d’une délégation officielle à l’hôpital, il a demandé à la responsable de
Médecins Sans Frontières, de ne pas soigner les blessés Tutsi, de se débarrasser d’eux
et de ne pas en admettre d’autres. André Rwamakuba, armé d’une petite hache à sa
ceinture, a, durant la période sus-indiquée, souvent en compagnie du docteur Gatera,
de militaires armés, de miliciens Interahamwe et de civils munis de coupe-coupe, de
hachettes et de massues, circulé dans les salles de l’hôpital, en vue de vérifier les
cartes d’identité, d’identifier les réfugiés et malades Tutsi, de les sélectionner et de
les faire embarquer dans un véhicule contrôlé par des Interahamwe armés de gourdins
et de machettes. Les personnes emmenées, n’ont plus jamais été revues. Durant toute
la période, ci-dessus mentionnée, dans la matinée ou dans l’après-midi, André Rwa-
makuba a, régulièrement, lors de ses passages dans les salles, enlevé les perfusions
des malades et notamment dans une salle d’hospitalisation où se trouvaient des
femmes malades.

16. Concomitamment aux faits relatés ci-dessus, André Rwamakuba a directement
occasionné la mort de plusieurs personnes identifiées comme étant des Tutsis. C’est
ainsi que lors de ces passages dans les salles, il a causé la mort d’un patient tutsi,
inconnu, en lui portant des coups de hache à la tête. Le cadavre de cette personne
tutsie, non identifiée, a été, par la suite, emmené par les miliciens. S’agissant des
patientes, mentionnées ci-dessus qui étaient dans la salle d’hospitalisation, cinq d’entre
elles, identifiées comme étant des tutsis, ont trouvé la mort suite aux coups de hache
assénés par André Rwamakuba. L’accusé a blessé des personnes tutsies, rencontrées
dans les couloirs de l’hôpital en les frappant à la tête avec sa hache. Parmi eux, les
nommés Rukara et Mutabazi, ayant subi de graves atteintes à leur intégrité corporelle,
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many Tutsi refugees and patients were massacred in Butare University Hospital. The
victims included the persons known as Déogène, Placide and the parents of several
survivors of the killings. The bodies of hundreds of victims of the massacres organized
by André Rwamakuba at Butare University Hospital were gathered and buried in mass
graves located behind the Hospital.

17. On or about 28 April 1994, André Rwamakuba announced on Radio Rwanda
that “security had been restored in Butare because the Inyenzi had been suppressed”,
referring to massacres of Tutsi residents that had taken place after the sensitization
campaign of 25 April 1994 or thereabouts conducted by an Interim Government
delegation in which he had participated.

18. Massacres of Tutsi at Butare University Hospital continued and intensified
through late May 1994, particularly after a meeting, held at the Faculty of Medicine
on or about 15 May 1994, where Prime Minister Jean Kambanda addressed university
authorities, encouraging them to “continue the fight until ultimate victory”.

19. By the time the Interim Government fled Rwanda in mid-July 1994, hundreds
of thousands of unarmed men, women and children had been killed as a direct result
of policies formulated and authorized by MRND and affiliated “Hutu Power” political
parties, and executed through the instrumentalities of the State. André Rwamakuba
contributed to formulating and implementing those policies and is directly responsible
for the killing of hundreds of Tutsi in Gikomero commune and Butare University Hos-
pital, and intended those killings to destroy the Tutsi as a group.

COUNT 3 : EXTERMINATION

AS A CRIME AGAINST HUMANITY

The Prosecutor charges André Rwamakuba with Extermination as a Crime Against
Humanity, pursuant to Articles 3 and 6 (1) of the Statute of the Tribunal in that on
or between 6 April and 17 July 1994, throughout the territory of Rwanda, he was
responsible for killing persons, or causing persons to be killed, as part of a wide-
spread or systematic attack against a civilian population on political, ethnic, or racial
grounds.

20. The allegations contained in paragraphs 1 through 19, above, are reiterated and
incorporated herein by reference as a concise statement of facts to support the charges
under this specific count of the Indictment.

21. Between 6 April 1994 and 17 July 1994, throughout Rwanda there were
widespread or systematic attacks against a civilian population based on Tutsi ethnic
or racial identification, or political opposition to MRND and “Hutu Power” political
parties. André Rwamakuba planned, instigated, ordered, committed or otherwise
aided and abetted the planning and execution of killings of persons perceived to
be Tutsi or deemed to be political opponents to “Hutu Power”, as set forth above.
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ont été achevés par les Interahamwe. Suite à ces actes et incitations de l’accusé, de
nombreux réfugiés et malades-Tutsis ont été massacrés à l’hôpital universitaire de
Butare. Parmi les victimes figurent : les nommés Déogèné, Placide, et les parents de
plusieurs rescapés de ces tueries. Les corps des centaines de victimes des massacres
organisés par André Rwamakuba à l’hôpital universitaire de Butare, ont été rassem-
blés et enterrés dans des fosses communes situées derrière l’enceinte de l’hôpital.

17. Le 28 avril 1994 ou vers cette date, André Rwamakuba a annoncé sur les ondes
de Radio Rwanda qu’il y avait «la sécurité à Butare parce que les Inyenzi ont été
supprimés» II faisait ainsi allusion aux massacres des résidents tutsis perpétrés à la
suite de la campagne de sensibilisation organisée, le 25 avril 1994 ou vers cette date
par une délégation du Gouvernement intérimaire à laquelle il avait participé.

18. Les massacres de Tutsis se sont poursuivis en s’intensifiant à l’hôpital univer-
sitaire de Butare jusque vers la fin de mai 1994, surtout après une réunion tenue le
15 mai 1994 ou vers cette date à la faculté de médecine, où le Premier Ministre Jean
Kambanda avait pris la parole pour encourager les autorités de l’université à
«continuer la lutte jusqu’à la victoire finale».

19. Au moment où le Gouvernement intérimaire fuyait le Rwanda à la mi-juillet
1994, des centaines de milliers d’hommes, de femmes et d’enfants non armés avaient
été tués, conséquence directe des politiques élaborées et autorisées par le MRND et
les partis politiques appartenant comme lui au mouvement «Hutu Power», et mises
en œuvre par le truchement de l’appareil de l’État. Ayant participé à la conception
et à l’exécution de ces politiques, André Rwamakuba est directement responsable des
tueries de centaines de Tutsi commises dans la commune de Gikomero et à l’hôpital
Universitaire de Butare et voulait, par ces tueries, détruire les Tutsi en tant que
groupe.

CHEF 3 : EXTERMINATION, CONSTITUTIVE DE CRIME

CONTRE L’HUMANITÉ

Le Procureur accuse André Rwamakuba d’extermination, constitutive de crime
contre l’humanité, en application des articles 3 et 6 (1) du Statut du Tribunal, en ce
que, l’intéressé a tué ou fait tuer des personnes entre le 6 avril et le 17 juillet 1994
ou entre ces dates, sur l’ensemble du territoire du Rwanda, dans le cadre d’une
attaque généralisée ou systématique dirigée contre une population civile en raison de
son appartenance politique, ethnique ou raciale.

20. Les allégations portées aux paragraphes 1 à 19 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce présent chef d’accusation.

21. Entre le 6 avril et le 17 juillet 1994, il y a eu sur toute l’étendue du Rwanda
des attaques généralisées et systématiques dirigées contre une population civile en rai-
son de son appartenance au groupe racial ou à l’ethnie tutsie ou de son opposition
politique au MRND ou aux partis politiques «Hutu Power». André Rwamakuba a pla-
nifié, incité à commettre, ordonné, commis ou de toute autre manière aidé et encou-
ragé à planifier, ou exécuter le massacre de personnes considérées comme des Tutsis
ou présumées être politiquement opposées au mouvement «Hutu Power», ainsi qu’il
est indiqué plus-haut.
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22. André Rwamakuba is responsible, by act or by omission, for killing numerous
persons in Gikomero commune, Kigali-rural préfecture, and at the Butare University
Hospital in that he planned, instigated, ordered, committed or otherwise aided and
abetted the planning, preparation and execution of the crimes detailed above.

23. As recounted in paragraphs 11, 12, 13 and 15, between 10 and 25 April 1994,
André Rwamakuba instigated attacks against Tutsi in Gikomero commune and at
Butare University Hospital that claimed hundreds of victims. The victims of the said
attacks included :
– Many persons identified as Tutsi residing or seeking refuge in Gikomero commune,

precisely at Ndatemwa Health Centre, and those seeking refuge at Kayanga Health
Centre where there were no survivors;

– Many Tutsi refugees and patients forcibly taken out of Butare University Hospital
in mid-April by armed militiamen and killed upon the instructions of André
Rwamakuba;

– Many persons killed by armed militiamen in the premises of Butare University
Hospital, during the second half of April 1994, upon the orders or instigation of
André Rwamakuba, or in his presence;

– Many other persons killed as part of the widespread campaign of April-June
1994, conducted by the Interim Government, with the intent of destroying, in
whole or in part, the Tutsi as a group, and to which André Rwamakuba largely
contributed.

COUNT 4 : MURDER AS A CRIME

AGAINST HUMANITY

The Prosecutor charges André Rwamakuba with Murder as a Crime Against
Humanity, pursuant to Articles 3 and 6 (1) of the Statute of the Tribunal in that on
or between 6 April and 17 July 1994, throughout the territory of Rwanda, he was
responsible for killing persons, or causing persons to be killed, as part of a wide-
spread or systematic attack against a civilian population on political, ethnic, or racial
grounds.

24. The allegations contained in paragraphs 1 through 23 above are reiterated and
incorporated herein by reference as a concise statement of facts to support the charges
under this specific count of the Indictment.

25. André Rwamakuba is responsible, by act or by omission, for killing numerous
persons in Gikomero commune, Kigali-Rural préfecture, and at the Butare Univer-
sity Hospital in that he planned, instigated, ordered, committed or otherwise aided
and abetted the planning, preparation and execution of the crimes detailed above.

26. As recounted in paragraphs 12 and 16, between 10 and 25 April, during the
systematic and widespread attacks carried out at Butare University Hospital against
Tutsi refugees and patients, André Rwamakuba was personally responsible for the
death of :
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22. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes perpétré dans la commune de Gikomero, préfecture de Kigali-
rural et à l’hôpital universitaire de Butare, en ce qu’il a planifié, incité à commettre,
ordonné, commis ou a de toute autre manière aidé et encouragé à planifier, préparer
et exécuter les crimes exposés ci- dessus.

23. Tels que relatés aux paragraphes 11, 12, 13, 15, entre le 10 et le 25 avril 1994,
les attaques menées contre la population tutsie, dans la commune de Gikomero et à
l’hôpital universitaire de Butare, sur instigation d’André Rwamakuba, ont fait des cen-
taines victimes. Parmi les victimes de ces attaques considérées figuraient :
– De nombreuses personnes, identifiées comme étant des Tutsi, résidant ou réfugiés

dans la commune de Gikomero, précisément au Centre de Ndatemwa et celles qui
avaient trouvé refuge au Centre de Santé de Kayanga, où il n’y a eu aucun survi-
vant.

– De nombreuses personnes réfugiées et malades Tutsi, emmenées, de force hors de
l’hôpital universitaire de Butare à la mi-avril par des miliciens armés, pour être
tuées suivant les instructions d’André Rwamakuba.

– De nombreuses personnes tuées par les miliciens armés, dans les locaux de l’hôpital
universitaire de Butare, au cours de la seconde moitié du mois d’avril 1994, sur
ordre ou à l’incitation d’André Rwamakuba ou en sa présence.

– De nombreuses autres personnes tuées dans le cadre de la campagne généralisée
entreprise par le Gouvernement intérimaire d’avril à juin 1994, dans le but de
détruire les Tutsis en tant que groupe et à laquelle André Rwamakuba a largement
contribué.

CHEF 4 : ASSASSINATS, CONSTITUTIFS DE CRIMES

CONTRE L’HUMANITE

Le Procureur accuse André Rwamakuba d’assassinats, constitutifs de crimes contre
l’humanité, en application des articles 3, 6 (1) du Statut du Tribunal, en ce que l’inté-
ressé a tué ou fait tuer des personnes, entre le 6 avril et le 17 juillet 1994 ou entre
ces dates, sur l’ensemble du territoire du Rwanda, dans le cadre d’une attaque géné-
ralisée ou systématique dirigée contre une population civile en raison de son appar-
tenance politique, ethnique ou raciale.

24. Les allégations portées aux paragraphes 1 à 23 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce chef d’accusation.

25. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes, perpétré dans la commune de Gikomero, préfecture de Kigali-
rural et à l’hôpital universitaire de Butare, en ce qu’il a, planifié, incité à commettre,
ordonné, commis ou de toute autre manière, aidé et encouragé à planifier, préparer
et exécuter les crimes exposés en détail plus haut.

26. Tels que relatés aux paragraphes 12, 16, entre le 10 et le 25 avril, lors des
attaques systématiques et généralisées menées, à l’hôpital universitaire de Butare
contre les réfugiés et malade Tutsi, André Rwamakuba, a, personnellement, été res-
ponsable de la mort :
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– Three unknown youths, but who were identified as Tutsi in a crowd that had
gathered near the Gikomero secteur office;

– A man who was a patient at Butare University Hospital, unknown but identified
as a Tutsi, who was struck on the head with an axe. His body was subsequently
taken away by the Interahamwe;

– The persons known as Rukura and Mutabazi, two Tutsi encountered in the corridors
of Butare University Hospital whom he struck on the head with an axe, seriously
wounding them. The said persons were immediately finished off by armed
Interahamwe;

– Five unknown patients, who were identified as Tutsi, in a Butare University
Hospital ward by striking them on the head with an axe, while pulling out their
drips.
The acts and omissions of André Rwamakuba detailed herein are punishable pur-

suant to Articles 22 and 23 of the Statute of the Tribunal.

Arusha, this 9 day of March 2005.

[Signed] : Hassan Bubacar Jallow

***
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– De trois jeunes inconnus, mais identifiés comme étant des tutsis, se trouvant au sein
d’une foule rassemblée près du Bureau de secteur de Gikomero.

– D’un homme, patient de l’hôpital universitaire de Butare, inconnu, mais identifié
comme étant un Tutsi, à qui il a asséné un coup de hache à la tête. Le corps a
été, par la suite, emmené par les Interahamwe.

– Des nommés Rukura et Mutabazi, deux tutsis, rencontrés dans les couloirs de
l’hôpital universitaire de Butare à qui il a donné des coups de hache à la tête leur
occasionnant des blessures graves. Ces personnes, ont aussitôt été achevées par les
Interahamwe armés.

– De cinq patientes inconnues, mais identifiées comme étant des tutsies, se trouvant
dans une salle d’hospitalisation de l’hôpital universitaire de Butare, à qui tout en
retirant leurs perfusions, il a porté des coups de hache à la tête.
Les actes et omissions d’André Rwamakuba exposés dans le présent acte d’accu-

sation sont punissables selon les dispositions des articles 22 et 23 du Statut du Tri-
bunal.

Arusha, le 9 mars 2005.

[Signé] : Hassan Bubacar Jallow

***
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Scheduling Order
Rule 54 of the Rules of Procedure and Evidence

24 March 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judge : Dennis C. M. Byron, Presiding Judge

André Rwamakuba – Schedule of the Trial session

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 66 (A) (i), 72 (A), 73 bis (B) (i), 73 bis
(B) (iv), 73 bis (B) (v), 73 bis (F) and 94 bis

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, sitting

pursuant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);
CONSIDERING that, pursuant to Rule 66 (A) (i) of the Rules, the Prosecution has

disclosed all the supporting material to the Amended Indictment filed on 23 February
2005;

CONSIDERING that it is not contested that the time-limit to file the Preliminary
Motions, pursuant to Rule 72 (A) of the Rules, shall run from 24th March 2005;

CONSIDERING the views expressed by both parties during the Status Conference
held on 24th March 2005;

The Chamber ORDERS that
(i) Any Preliminary Motion under Rule 72 (A) of the Rules shall be filed no later

than 28th April 2005;
(ii) Any Prosecution’s Reply thereto shall be filed no later than 4th May 2005;
(iii) The Prosecution shall file a Final Witness List, as prescribed under Rule 73 bis

(B) (iv) of the Rules, no later than 1st April 2005;
(iv) Pursuant to Rule 94 bis of the Rules, the Prosecution shall disclose any State-

ment or Report of Expert Witness, which it intends to call, no later than 2nd May
2005;

(v) The Prosecution shall file a Pre-Trial Brief and a List of Exhibits, as prescribed
under Rule 73 bis (B) (i) and (v) of the Rules, no later than 23rd May 2005;

(vi) The Defence shall file any Pre-Trial Brief, as prescribed under Rule 73 bis (F)
of the Rules, no later than 30th May 2005;

(vii) Both parties shall file any statement of admitted facts and law and any statement
of contested matters of fact and law, as prescribed under Rule 73 bis of the
Rules, no later than 30th May 2005;
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(viii) A Pre-Trial Conference, pursuant to Rule 73 bis of the Rules, shall take place
on 6th June 2005;

(ix) The first Trial Session shall start on 9th June 2005 until 15th July 2005 included.

Arusha, 24 March 2005, done in English.

[Signed] : Dennis C. M. Byron

***

Order for Filing Additional Information to Prosecutor’s Motion
for Temporary Transfer of Witnesses

Rule 54 of the Rules of Procedure and Evidence
6 May 2005 (ICTR-98-44C-R54)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Emile Francis Short; Gberdao Gustave
Kam

André Rwamakuba – Ex parte submission, General rule of inter partes submissions
– Transfer of detained witness

International Instrument cited :

Rules of Procedure and Evidence, rule 90 bis (B)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Ex-Parte Motion, 10 November 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v.
Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and André Rwamakuba,
Decision on Motion to Unseal Ex-Parte Submissions and to Strike Paragraphs 32.4
and 49 from the Amended Indictment, 3 May 2005 (ICTR-98-44)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, Presiding

Judge, Judge Emile Francis Short and Judge Gberdao Gustave Kam (“Chamber”) pur-
suant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);

NOTING the “Prosecutor’s Motion for an Order for Temporary Transfer of Wit-
nesses pursuant to Rule 90 bis” (“Motion”), filed ex parte on 27 April 2005.
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Introduction

1. The Separate Indictment against the Accused André Rwamakuba has been filed
on 23 February 2005. The trial is scheduled to commence on 9 June 2005.

2. On 27 April 2005, the Prosecution filed ex parte a Motion seeking that the
Chamber orders the temporary transfer of two detained witnesses from the Republic
of Rwanda to the Tribunal Detention Facilities in Arusha. The said witnesses would
be required to give oral evidence in the present case. The Prosecution contends that
the requirements set out by Rule 90 bis of the Rules for the said transfer are met.
It also indicates that a letter from the Rwandan Minister of Justice will be filed, as
soon as it is received, to confirm these representations. To address that Motion, the
Chamber is of the view that additional information is necessary.

Deliberations

3. The Chamber notes that the Prosecution did not specify the grounds for the ex
parte filing of its Motion. As a general rule, Motions must be filed inter partes1. The
Prosecution has not explained why such a procedure could not have been followed
in the present Motion, or given any other justification for deviating from the principle
of inter partes submissions. The Prosecution should therefore provide to the Chamber
the reasons in support of its ex parte filing.

4. In accordance with Rule 90 bis (B) of the Rules, the Chamber can issue a trans-
fer order of the two requested witnesses only after prior verification that (i) the
presence of the detained witnesses is not required for any criminal proceedings in
progress in the territory of Rwanda during the period they are required by the
Tribunal, and that (ii) their transfer does not extend the period of their detention in
Rwanda. To assist the Chamber in its verification, it is therefore appropriate that the
Prosecution files any document that could establish that the requirements set out by
Rule 90 bis (B) are met in the present case.

5. The Chamber observes that the Prosecution intends to file a letter from the
Rwandan authorities to support its Motion but without mentioning when it will be
filed. The Motion should however be adjudicated by the Chamber as soon as possible
since the transfer of the two detained witnesses is requested for the beginning of trial
in June 2005. The Prosecution should therefore ensure the filing of the said letter or
provide additional information or document in support of its Motion within a very
short time.

ACCORDINGLY, the Chamber
DIRECTS the Prosecution, no later than 16 May 2005,

– to show cause why its Motion should be heard ex parte ; and

1 The Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, Decision on Ex Parte Motion
(TC), 10 November 2004, par. 2; Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and
Joseph Nzirorera, Case No. ICTR-98-44-R66, Decision on Motion to Unseal Ex Parte Submis-
sions and to Strike Paragraphs 32.4 And 49 from the Amended Indictment (TC), 3 May, par. 11.
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– to provide any document that would support its Motion for temporary transfer of
two detained witnesses.

Arusha, 6 May 2005, done in English.

[Signed] : Dennis C. M. Byron; Emile Francis Short; Gberdao Gustave Kam

***

Decision on Prosecutor’s Motion for an order for Temporary Transfer
of Witnesses Pursuant to Rule 90 bis

Rule 90 bis (B) of the Rules of Procedure and Evidence
23 May 2005 (ICTR-98-44C-R90bis)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Ex parte submission, General rule of inter partes submissions
– Conditions for transfer of detained witness, Presence of the detained witness not
required for any criminal proceedings in progress in the territory of the requested
State – Right of the Accused to be tried without undue delay – Transfer of the Witness
requested

International Instrument cited :

Rules of Procedure and Evidence, rules 90 bis and 90 bis (B)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Edouard Karemera, Order on Protective
Measures for Prosecution Witnesses, 10 December 2004 (ICTR-98-44); Trial Cham-
ber, The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and
André Rwamakuba, Decision on Motion to Unseal Ex Parte Submissions and to Strike
Paragraphs 32.4 and 49 from the Amended Indictment, 3 May 2005 (ICTR-98-44);
Trial Chamber, The Prosecutor v. André Rwamakuba, Order for Filing Additional
Information to Prosecutor’s Motion for Temporary Transfer of Witnesses, 6 May 2005
(ICTR-98-44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
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NOTING the “Prosecutor’s Motion for an Order for Temporary Transfer of Wit-
nesses pursuant to Rule 90 bis” (“Motion”), filed ex parte on 27 April 2005.

NOTING the “Order for Filing Additional Information to Prosecutor’s Motion for
Temporary Transfer of Witnesses”, delivered by the Chamber on 6 May 2005;

NOTING the “Prosecutor’s Filing in Response to Trial Chamber III Order of 6 May
2005 concerning the Prosecutor’s Rule 90 bis application”, filed ex parte on 13 May
2005;

NOTING the “Prosecutor’s Supplemental Filing in Response to Trial Chamber III
Order of 6 May 2005 concerning the Prosecutor’s Rule 90 bis application”, filed ex
parte on 19 May 2005.

NOTING the “Prosecutor’s Second Supplemental Filing in Response to Trial Cham-
ber III Order of 6 May 2005 concerning the Prosecutor’s Rule 90 bis application”,
filed ex parte on 23 May 2005.

HEREBY DECIDES the Motion.

Introduction

1. The Separate Indictment against the Accused André Rwamakuba has been filed
on 23 February 2005. The trial is scheduled to commence on 9 June 2005.

2. On 27 April 2005, the Prosecution filed ex parte a Motion seeking that the
Chamber orders the temporary transfer of two detained witnesses from the Republic
of Rwanda to the Tribunal Detention Facilities in Arusha. The said witnesses would
be required to give oral evidence in the present case. The Prosecution contends that
the requirements set out by Rule 90 bis of the Rules for the said transfer are met. It
also indicates that a letter from the Rwandan Minister of Justice will be filed, as soon
as it is received, to confirm these representations.

3. Before addressing the Motion, the Chamber noted that the Prosecution did not
specify the grounds for its ex parte filing and therefore directed the Prosecution to
show cause why it should be heard ex parte1. In addition, the Chamber was of the
view that the Prosecution should provide additional information in support of its
request2. Accordingly, on 13 and 19 May 2005, the Prosecution filed additional sub-
missions.

4. In its additional submission of 13 May 2005, the Prosecution contends that
Motions seeking transfer of detained witnesses are purely administrative and ex parte
by nature. The Defence would have no interest to be asserted in deciding in such a
Motion. It further submits that the filing of such Motion inter partes increases the
risk of threat or intimidation against the requested witnesses prior their arrival in Aru-
sha. Finally, it notes that ex parte filing of such Motion is a usual practice of the
Prosecution. To support its Motion, the Prosecution attached to its submissions of 19
and 23 May 2005, letters from Rwandan authorities.

1 The Prosecutor v. Rwamakuba, Case n° ICTR-98-44C-R54, Order for Filing Additional Infor-
mation to Prosecutor’s Motion for Temporary Transfer of Witnesses (TC), 6 May 2005.

2 Ibidem.
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Deliberations

On the ex parte Filing

5. As a general rule, applications must be filed inter partes. Ex parte filings should
be entertained only when they are in the interests of justice

“where the disclosure to the other party or parties in the proceedings of the
information conveyed by the application, or of the fact the application itself,
would be likely to prejudice unfairly either the party making the application or
some person or persons involved in or related to that application”3.

This requires consideration on a case-by-case basis and accordingly a practice of
the Prosecution could not as such justify any ex parte filing.

6. The submissions filed by the Prosecution on 19 and 23 May 2005 contain infor-
mation that could jeopardize the protective measures granted to the requested witnesses.
Accordingly, the Chamber considers that, in the circumstances of this case, ex parte
filing should be granted regarding the Prosecution’s submission of 19 and 23 May
2005.

7. Conversely, the Chamber is of the view that an inter partes filing of the Motion
of 27 April 2005 and the additional submission of 13 May 2005 does not cause any
unfair prejudice to the requested witnesses or the Prosecution, while the Defence and
the Accused are obliged to comply with the protective orders delivered by the Cham-
ber4. These submissions should be disclosed to the Defence. The urgency of the mat-
ter and the fact that the rights of the Accused to be tried without undue delay require
a prompt disposal of the Motion to ensure the beginning of the trial as scheduled on
9 June 2005. Accordingly, the Chamber addresses now the Motion.

On the Request to Order Transfer of Detained Witnesses

8. Pursuant to Rule 90 bis (B) of the Rules, a Chamber shall issue a transfer order
only after prior verification that the following two conditions are met :
(i) The presence of the detained witness is not required for any criminal proceedings

in progress in the territory of the requested State during the period the witness is
required by the Tribunal;

(ii) Transfer of the witness does not extend the period of his detention as foreseen
by the requested State.

9. From the last information provided by the Victims and Witness Support Unit to
the Prosecution, it appears that Witness GIN is required for criminal proceedings in
Rwanda. The Prosecution indicates that it will make a further supplemental filing in
support of its 90 bis application for Witness GIN as soon as the Rwandan Ministry
of Justice provides the necessary clarifications. The Chamber will therefore address

3 See The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, Case
N° ICTR-98-44-R66 (Karemera et al.), Decision on Motion to Unseal Ex Parte Submissions and
to Strike Paragraphs 32.4 and 49 from the Amended Indictment (TC), 3 May 2005, para. 11.

4 Karemera et al., Order on Protective Measures for Prosecution Witnesses (TC), 10 December
2004.
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that request when it would be provided with sufficient elements to verify that the
requirements set out by Rule 90 bis are met.

10. The Prosecution filed with the Chamber a letter from the Rwandan Minister of
Justice, dated 19 may 2005, notifying that Witness GIQ is available to testify before
the Tribunal. In the Chamber’s view, that information is sufficient to support the con-
clusion that Witness GIQ will not be required for any criminal proceedings in
progress in the territory of Rwanda during the period required by the Tribunal; or
that duration of the transfer of that Witness to the Tribunal for the need of the tes-
timony will not extend the period of the detention in Rwanda. Accordingly, the Cham-
ber is satisfied that the requirements set out by Rule 90 bis of the Rules are met in
relation to Witness GIQ in the present case and for the requested period.

FOR THE ABOVE REASONS, THE CHAMBER
DIRECTS the Registrar to disclose to the Defence the “Prosecutor’s Motion for an

Order for Temporary Transfer of Witnesses pursuant to Rule 90 bis”, filed ex parte
on 27 April 2005, and “Prosecutor’s Filing in Response to Trial Chamber III Order
of 6 May 2005 concerning the Prosecutor’s Rule 90 bis application”, filed ex parte
on 13 May 2005;

ORDERS pursuant to Rule 90bis of the Rules that detained Witness GIQ be trans-
ferred to the United Nations Detention Facilities in Arusha at an appropriate time
prior to the testimony during the trial session set to commence on 9 June 2005 until
15 July 2005 inclusive;

REQUESTS the Government of Rwanda to comply with this Order and to arrange
for the transfer of Witness GIQ in cooperation with the Registrar and the Tanzanian
Government;

DIRECTS the Registrar to :
(1) Transmit this Decision to the Governments of Rwanda and the United Republic

of Tanzania;
(2) Ensure the proper conduct of the transfer, including the supervision of the Witness

in the United Nations Detention Facilities in Arusha;
(3) Remain abreast of any changes which might occur regarding the conditions of

detention provided for by the requested State and which may possibly affect the
length of the temporary detention and, as soon as possible, inform the Trial Cham-
ber of any such change.

Arusha, 23 May 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***
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Decision on Extension of Time to File
a Statement of Admitted Facts and Law

Rule 73 bis of the Rules of Procedure and Evidence
26 May 2005 (ICTR-98-44C-73bis)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Facts and documents admitted by mutual consent of the parties,
Consent of the Accused, Absence of the Defence Counsel, Extension of time – Motion
granted

International Instrument cited :

Rules of Procedure and Evidence, rule 73 bis

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED OF the “Prosecutor’s Request for extension of Time to File a

Statement of Admitted Facts pursuant to Rule 73 bis” (“Motion”), filed on 26 May
2005;

CONSIDERING the Chamber Scheduling Order of 24 March 2005, ordering the
parties to file inter alia any statement of admitted facts and law or any statement of
contested matters of fact and law, as prescribed under Rule 73 bis of the Rules of
Procedure and Evidence, no later than 30 May 2005;

CONSIDERING that, in its Motion, the Prosecution submits that it contacted the
Defence Counsel for André Rwamakuba (“Accused”) in order to pursue discussions
relating to facts and documents that could be admitted by mutual consent and that
the Defence Counsel responded to the Prosecution that he needs the consent of the
Accused in order to admit any fact or document and that he will be in position to
discuss the matters with the Accused during the week commencing 30 May 2005;

CONSIDERING that the Chamber has received the information that the Defence
Counsel will be at the seat of the Tribunal early next week;

CONSIDERING that the Prosecutor seeks the Chamber to grant an extension of
time until 3 June 2005 for both parties to file a statement of uncontested facts or
documents;

CONSIDERING that the extension of time will not delay the proceedings in the
instant case and that an agreement of the parties on the admitted facts and law could
enhance the prompt trial of the Accused;

FOR THE ABOVE REASONS, THE CHAMBER
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GRANTS the Motion;
AND AUTHORIZES the Prosecutor and the Defence for André Rwamakuba to file

any statement of admitted or contested facts and law, as the case may be, no later
than 3 June 2005.

Arusha, 26 May 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***
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Decision on Defects in the Form of the Indictment
Rule 72 of the Rules of Procedure and Evidence

26 May 2005 (ICTR-98-44C-R72)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Precision of the Indictment, Precision of the appointment date
of the Accused to his official function, Sufficiency of the particulars regards the charges,
Increased precision in case of murder allegation, Defect in the form of the indictment
– Motion partially granted

International Instruments cited :

Rules of Procedure and Evidence, rules 47 (C), 72 and 72 (B); Statute, art. 17 (4),
20 (4) (a) and 20 (4) (b)

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judgement,
26 May 2003 (ICTR-96-3); Appeals Chamber, The Prosecutor v. Gérard and Elizaphan
Ntakirutimana, Judgement, 13 December 2004 (ICTR-96-10 and 96-17)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Tihomir Blaškić, Judgement, 29 July
2004 (IT-95-14)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);

BEING SEIZED OF the “Preliminary Motion on Defects in the Form of the Indict-
ment of 23 February 2005” (“Motion”), filed on 28 April 2005;

CONSIDERING the Prosecution’s Response thereto, filed on 4 May 2005;
HEREBY DECIDES the Motion pursuant to Rule 72 of the Rules of Procedure and

Evidence (“Rules”).
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Décision relative aux vices de forme de l’acte d’accusation
Article 72 du règlement de procédure et de preuve

26 mai 2005 (ICTR-98-44C-R72)

(Original : Anglais)

Chambre de première instance III

Juges : Dennis C. M. Byron, Président de Chambre; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Précision de l’acte d’accusation, Précision de la date de nomi-
nation de l’accusé à sa fonction officielle, Degré de spécificité différent en fonction
des allégations, Précision accrue en cas d’allégation d’assassinat, Vices de forme de
l’acte d’accusation – Requête partiellement acceptée

Instruments internationaux cités :

Règlement de Procédure et de preuve, art. 47 (C), 72 et 72 (B); Statut, art. 17 (4),
20 (4) (a) et 20 (4) (b)

Jurisprudence internationale citée :

T.P.I.R. : Chambre d’appel, Le Procureur c. Georges Rutaganda, Arrêt, 26 mai 2003
(ICTR-96-3); Chambre d’appel, Le Procureur c. Gérard et Elizaphan Ntakirutimana,
Jugement, 13 décembre 2004 (ICTR-96-10 et 96-17)

T.P.I.Y. : Chambre d’appel, Le Procureur c. Tihomir Blaškić, Jugement, 29 juillet 2004
(IT-95-14)

LE TRIBUNAL PÉNAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
SIÉGEANT en la Chambre de première instance III composée des juges Dennis

C. M. Byron, Président de Chambre, Karin Hökborg et Gustave Gberdao Kam (la
«Chambre»),

SAISI DE la requête de la Défense intitulée «Requête en exception préjudicielle
pour vices de formes dans l’acte d’accusation du 23 février 2005» (la «Requête»),
déposée le 28 avril 2005,

VU la réponse du Procureur à ladite requête déposée le 4 mai 2005,
STATUE COMME SUIT sur la requête, conformément à l’article 72 du Règlement

de procédure et de preuve (le «Règlement»).
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Introduction

1. Following the Decision granting severance of André Rwamakuba (“Accused”)1,
a Separate Indictment against the Accused has been filed on 23 February 2005
(“Indictment”)2. The trial is scheduled to commence on 9 June 20053.

2. The Chamber has now to address a Motion filed by the Defence of the Accused
André Rwamakuba (“Defence”) alleging defects in the form of the Indictment pursu-
ant to Rule 72 (B) of the Rules.

Arguments of the Parties

Defence

3. The Defence contends that the Indictment remains insufficiently precise or
detailed to put the Accused on fair notice of the nature and extent of the charges
against him, in accordance with Article 20 (4) (a) of the Statute of the Tribunal (“Statute”)
and Rule 47 (C) of the Rules. The Defence submits that its application is supported
by jurisprudence of both ad hoc Tribunals4.

4. The Defence asserts that most of the alleged defects follow from a lack of spe-
cificity amounting to broadening the case against the Accused. Such a broadening
would be contrary to the Prosecution’s stated intention to focus its case only on the
direct participation of the Accused in the alleged events of Gikomero and Butare and,
therefore, contrary to the basis of the agreement of the Accused on the severance.
The defects in the form in the Indictment would consist of :

– Lack of or insufficiently specific time-frames at Paragraphs 3 to 5, 14 and in the
introduction of Counts 1 and 2;

– Lack of or insufficiently specific time-frames and locations at Paragraphs 6 to 8
and in the introduction of Counts 3 and 4;

– Lack of specific details surrounding the alleged conduct of the Accused : the
Defence requests additional details for Paragraphs 7 and 8, including names of
any subordinate ; insertion, at Paragraphs 12, 13 and 15, of the names of the
alleged accomplices, subordinates and victims, or, in alternative, mention that

1 Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and André Rwa-
makuba, Case n° ICTR-98-44-PT, Decision on severance of Andre Rwamakuba and for Leave
to File Amended Indictment (TC), 14 February 2005 (Karemera et al. Case, Decision on
Severance).

2 That Indictment has been re-filed on 9 March 2005, due to typographical errors and in
accordance with the Order to Re-File the Amended Indictment (TC), 8 March 2005.

3 See Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C-PT, Scheduling Order (TC), 24
March 2005.

4 The Defence refers to Prosecutor v. Nahimana, Case n° ICTR-96-11-T, Decision on Preliminary
Motion filed by the Defence based on Defects in the Form of the Indictment (TC), 24 November
1997; Prosecutor v. Kanyabashi, Case n° ICTR-96-15-T, Decision on Defence Motion for Defects
in the Form of the Indictment (TC), 31 May 2000; Prosecutor v. Kupreskic, Judgment (AC),
30 October 2001.
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Introduction

1. À la suite de la décision acceptant de disjoindre l’instance d’André Rwamakuba
(l’«accusé»)1, un acte d’accusation distinct contre l’accusé a été déposé le 23 février
2005 (l’«acte d’accusation»)2. L’ouverture du procès est fixée au 9 juin 20053.

2. La Chambre examine à présent une requête formée par la Défense de l’accusé
André Rwamakuba (la «Défense») alléguant des vices de forme de l’acte d’accusation
en vertu de l’article 72 (B) du Règlement.

Arguments des parties

La Défense

3. La Défense soutient que l’acte d’accusation est insuffisamment précis ou détaillé
pour informer l’accusé de la nature et de l’importance des charges retenues contre
lui, conformément à l’article 20 (4) (a) du Statut du Tribunal (le «Statut») et l’article
47 (C) du Règlement. Elle fait valoir que sa requête est fondée sur la jurisprudence
des deux Tribunaux ad hoc4.

4. La Défense affirme que la plupart des vices de forme allégués découlent de
l’absence de précision qui aboutit à étendre le champ d’application des charges rete-
nues contre l’accusé. Une telle extension va à l’encontre de l’intention clairement
énoncée du Procureur de limiter son accusation à la participation directe de l’accusé
aux événements qui auraient eu lieu à Gikomero et Butare et, seule est donc, contraire
à ce qui fonde l’accord de l’accusé pour accepter la disjonction d’instances. Les vices
de forme de l’acte d’accusation sont les suivants :
– L’absence ou l’insuffisance de précision quant à la chronologie des faits mentionnés

aux paragraphes 3 à 5 et 14, et dans l’introduction des chefs d’accusation 1 et 2;
– L’absence ou l’insuffisance de précision quant la chronologie des faits et aux lieux

mentionnés dans les paragraphes 6 à 8 et dans l’introduction des chefs 3 et 4;
– L’absence de détails précis concernant la conduite alléguée de l’accusé : la Défense

demande des précisions supplémentaires concernant les paragraphes 7 et 8, notam-
ment le nom des subordonnés et l’insertion, aux paragraphes 12, 13 et 15, du nom

1 Le Procureur c. Édouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera et André Rwa-
makuba, affaire n° ICTR-98-44-PT, Décision relative à la disjonction de l’instance d’André Rwa-
makuba et à la modification de l’acte d’accusation (Chambre de première instance), 14 février
2005 (affaire Karemera et consorts, Décision relative à la disjonction de l’instance).

2 Cet acte accusation a été déposé de nouveau le 9 mars 2005, en raison d’erreurs typo-
graphiques et en application de l’ordonnance demandant que l’acte d’accusation modifié soit redé-
posé (Chambre de première instance), 8 mars 2005.

3 Voir Le Procureur c. André Rwamakuba, affaire n° ICTR-98-44C-PT, Ordonnance portant
calendrier (Chambre de première instance), 24 mars 2005.

4 La Défense renvoie à l’affaire n° ICTR-96-11-T, Le Procureur c. Nahimana, Décision relative
la requête en exception préjudicielle pour vices de forme de l’acte d’accusation déposée par la
Défense (Chambre de première instance), 24 novembre 1997; Le Procureur c. Kanyabashi, affaire
n° ICTR-96-15-T, Décision relative à la requête de la Défense pour vices de forme de l’acte d’accu-
sation), 31 mai 2000; Le Procureur c. Kupreskić, arrêt (Chambre d’appel), 30 octobre 2001.
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they are unknown; and deletion of the fourth limb of Paragraph 23 for its total
generality and inconsistency with the case that the Prosecution would intend to
present at trial.

Prosecution

5. The Prosecution submits that the principles set out by Article 20 (4) (a) of the
Statute and Rule 47 (C) of the Rules have to be balanced with the Prosecution’s duties
under Article 17 (4) of the Statute. The Indictment combined with the witness state-
ments and the supporting material would sufficiently allow the Accused to understand
the charges against him.

6. The Prosecution submits that in accordance with the Decision of 14 February
20055, it has provided additional details where they were in its possession. It further
contends that, following the jurisprudence6, the time-frames given in the Indictment
are sufficiently specific with respect to the nature and the scope of the events in 1994.
In addition, most of these timeframes would be included in introductive paragraphs,
while more specific time-frames would be contained in the subsequent paragraphs
detailing dates where the events took place. With respect to the lack of specificity of
the locations, the Prosecution contends that the Defence cannot ignore the context in
which the events took place : the Indictment would clearly state that Rwamakuba is
prosecuted for the alleged facts committed in Gikomero commune and Butare Hospi-
tal. Finally, regarding the request of the Defence on details surrounding the alleged
conduct of the Accused, the Prosecution submits that it has an obligation to state the
material facts underpinning the charges in the Indictment, but not the evidence by
which such facts are to be proven. The Accused guilt could not be challenged through
preliminary motions.

Deliberations

7. The obligation of the Prosecution to set out a “concise statement of the facts”
in the Indictment under Article 17 (4) of the Statute and Rule 47 (C) must be inter-
preted in the light of the Articles 20 (4) (a) and 20 (4) (b) of the Statute. In the
Ntakirutimana Judgement, the Appeals Chamber recalled that

“[t]he question of whether an indictment is pleaded with sufficient particularity
is dependent upon whether it sets out the material facts of the Prosecution case
with enough detail to inform a defendant clearly of the charges against him or
her so that he or she may prepare his or her defence”7.

5 Karemera et al. Case, Decision on Severance.
6 The Prosecution refers to a Kvovka Decision of 12 April 1999.
7 Prosecutor v. Elizaphan Ntakirutimana and Gérard Ntakirutimana, Case n° ICTR-96-10-A

and 96-17-A, Judgment (AC), 13 December 2004, para. 470 (Ntakirutimana Appeals Judgment);
see also Prosecutor v. Rutaganda, Case n° ICTR-96-3-A, Judgement (AC), 26 May 2003, paras.
301-303.
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des complices, des subordonnés et des victimes allégués, ou, à titre subsidiaire, la
mention que leur nom n’est pas inconnu, ainsi que la suppression du quatrième ali-
néa de la deuxième phrase du paragraphe 23 en raison de son caractère tout à fait
général et de son incompatibilité avec la thèse que le Procureur voudrait présenter
au procès.

Le Procureur

5. Le Procureur fait valoir que les principes généraux énoncés aux articles 20 (4) (a)
du Statut et 47 (C) du Règlement doivent être mis en regard des obligations imposées
au Procureur par l’article 17 (4) du Statut. L’acte d’accusation, si on y joint les décla-
rations des témoins ainsi que les pièces justificatives, devrait suffire pour permettre
à l’accusé de comprendre les faits qui lui sont reprochés.

6. Le Procureur soutient que, conformément à la décision du 14 février 20055 il a
fourni des détails supplémentaires quand ceux-ci étaient en sa possession. Il affirme
encore, suivant en cela la jurisprudence6 que la chronologie des faits indiquée dans
l’acte d’accusation est suffisamment précise quant à nature et à la portée des évènements
survenus en 1994. De plus, la plupart de ces données chronologiques apparaissent dans
les paragraphes introductifs, des données chronologiques plus précises apparaissant dans
les paragraphes ultérieurs qui indiquent les dates où les évènements ont eu lieu. En ce
qui concerne l’absence de précision quant aux lieux, le Procureur soutient que la
Défense ne peut pas ignorer le contexte dans lequel les évènements ont eu lieu : l’acte
d’accusation dit clairement que Rwamakuba est poursuivi pour les faits allégués qui ont
été commis dans la commune de Gikomero et à l’hôpital de Butare. Enfin, concernant
la demande de la Défense qui voudrait des précisions concernant la conduite alléguée
de l’accusé, le Procureur affirme qu’il a l’obligation d’indiquer de manière suffisamment
précise les faits matériels qui servent de fondement aux crimes imputés à l’accusé, mais
non les éléments de preuve qui serviront à établir ces faits. La culpabilité de l’accusé
ne peut pas être contestée par le biais d’exceptions de procédure.

Délibération

7. L’obligation faite au Procureur de donner «une relation concise des faits de
l’affaire» dans l’acte d’accusation en application de l’article 17 (4) du Statut et de
l’article 47 (C) du Règlement doit être interprétée en tenant compte de l’article 20
(4) (a)-(b) du Statut. Dans l’arrêt Ntakirutimana, la Chambre d’appel a rappelé que

«pour qu’un acte d’accusation soit suffisamment précis, il faut en particulier
qu’il expose de manière suffisamment circonstanciée les faits incriminés essen-
tiels pour informer clairement un accusé des accusations portées contre lui afin
qu’il puisse préparer sa défense»7.

5 Affaire Karemera et consorts, Décision relative à la disjonction d’instances.
6 Le Procureur renvoie à la Décision Kvovka du 12 avril 1999.
7 Le Procureur c. Elizaphan Ntakirutimana et Gérard Ntakirutimana, affaire n° ICTR-96-10-

A et 96-17-A, arrêt du 13 décembre 2004, para. 470 (arrêt Ntakirutimana); voir également Le
Procureur c. Rutaganda, affaire n° ICTR-96-3-A, arrêt du 26 mai 2003, paras. 301-303.
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The degree of specificity depends on the allegations of the Prosecution. However,
“the Prosecution’s obligation to provide particulars in the indictment is at its

highest when it seeks to prove that the accused killed or harmed a specific indi-
vidual”8.

When alleging that the Accused personally carried out the acts underlying the crime
in question, it is necessary for the Prosecution to set out the identity of the victim, the
place and approximate date of the alleged criminal acts, and the means by which they
were committed “with the greatest precision”9. In its assessment of the Motion described
hereinafter, the Chamber has applied the above-mentioned principles to the Indictment.

Alleged Lack of or Insufficiently Specific Time-Frames at Paragraphs 3 to 5, 14
and in the Introduction of Counts 1 and 2

8. The Chamber accepts the Defence’s assertion that the phrase “towards the end
of 1993” at Paragraph 3 of the Indictment is not accurate enough and could raise
ambiguities. The Prosecution should therefore specify the meaning of the said
expression to clarify the exact time-frame it alleges at Paragraph 3 of the Indict-
ment.

9. Paragraphs 3 and 4 have to be read in relation to each other. The insertion by
the Prosecution of a more accurate time-frame at Paragraph 3, in compliance with the
reasoning set out above, will provide the Defence with sufficient notice of the period
when the “sensitization campaigns” took place, and therefore of the time-frame appli-
cable to the allegations contained at Paragraph 4. Contrary to the Defence’s conten-
tion, the Chamber is of the view that the word “particularly” at Paragraph 4 empha-
sizes a more specific period during which the alleged events took place and could
enhance the preparation of the Defence.

10. With respect to Paragraph 5, the Chamber considers that the time-frames given
are sufficiently specific in the light of the allegation of genocide or, alternatively,
complicity in genocide.

11. Conversely, the Chamber finds that the current wording of Paragraph 14 alleging
the appointment of the Accused as spokesman for the Interim Government lacks
specificity and contains ambiguities. The Indictment should explicitly mention the date
of the appointment of the Accused and the period during which he acted in that
capacity according to the same Paragraph.

12. The Chamber accepts the Defence’s complaint that the time-frames set out in
the introduction of Counts 1 and 2 could appear not accurate enough in the light of
the other time-frames given in the Indictment. The Prosecution’s contention that those
paragraphs would be introductive to the subsequent paragraphs providing more spe-
cific time-frames is not persuasive and, on the contrary, raises more ambiguity about
the extent of the charges against the Accused. The Prosecution should therefore
remedy that ambiguity and put the Defence on better notice of the period during
which the factual allegations against the Accused took place.

8 Ntakirutimana Appeals Judgment, para. 74
9 Prosecutor v. Blaskic, Case n° IT-95-14-A, Judgment (AC), 29 July 2004, para. 213.
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Le degré de spécificité dépend des allégations du Procureur. Toutefois,
«l’obligation de précision à laquelle le Procureur est tenu est plus stricte lors-

qu’il cherche à démontrer que l’accusé a tué ou blessé une personne en
particulier»8. [traduction]

S’il soutient que l’accusé a exécuté en personne les actes qui sous-tendent le crime
en question, le Procureur doit indiquer «avec la plus grande précision», l’identité de
la victime, le lieu où ont été commis les actes allégués, la date approximative de leur
commission et les moyens utilisés à cet effet9 [traduction]. Dans l’examen ci-après de
la requête, la Chambre a appliqué à l’acte d’accusation les principes susmentionnés.

Absence ou insuffisance de précision quant a la chronologie des faits mentionnés
aux paragraphes 3 à 5 et 14, et dans l’introduction des chefs 1 et 2

8. La Chambre accepte l’affirmation de la Défense que l’expression «vers la fin
de l’année 1993» figurant au paragraphe 3 de l’acte d’accusation n’est assez précise
et pourrait susciter des ambiguïtés. Le Procureur doit donc préciser le sens de cette
expression et indiquer exactement le moment qu’il vise au paragraphe 3 de l’acte
d’accusation.

9. Les paragraphes 3 et 4 doivent être lus en parallèle. En insérant une chronologie
des faits plus précise au paragraphe 3, conformément au raisonnement énoncé ci-dessus,
le Procureur satisfera à son obligation d’indiquer clairement à la Défense la période pen-
dant laquelle les «campagnes de sensibilisation» ont eu lieu, et par conséquent, la chro-
nologie applicable aux allégations contenues dans le paragraphe 4. Contrairement à ce
qu’affirme la Défense, la Chambre est d’avis que le terme «particulièrement» employé
au paragraphe 4 précise mieux la période durant laquelle les événements allégués ont
eu lieu et est de nature à permettre à la Défense de mieux se préparer.

10. Quant au paragraphe 5, la Chambre considère que la chronologie indiquée est
suffisamment précise par rapport à l’allégation de génocide ou, à titre subsidiaire, à
l’entente en vue de commettre le génocide.

11. En revanche, la Chambre estime que le libellé actuel du paragraphe 14, qui fait
état de la nomination de l’accusé comme porte-parole du Gouvernement intérimaire,
manque de précision et comporte des ambiguïtés. L’acte d’accusation doit indiquer
explicitement la date de la nomination de l’accusé et la période durant laquelle il a
agi en cette qualité, selon le même paragraphe.

12. La Chambre accepte de suivre la Défense lorsque celle-ci soutient que la chro-
nologie des faits énoncée dans l’introduction des chefs d’accusation 1 et 2 n’est pas
suffisamment précise par rapport aux autres données chronologiques fournies dans
l’acte d’accusation. L’argument du Procureur selon lequel ces paragraphes introdui-
raient les paragraphes suivants qui eux donnent une chronologie des faits plus précise,
ne convainc pas et ne fait que renforcer l’ambiguïté au sujet de la portée des charges
retenues contre l’accusé. Le Procureur se doit donc de lever cette ambiguïté et d’indi-
quer plus clairement à la Défense la période au cours de laquelle sont survenus les
faits allégués contre l’accusé.

8 Arrêt Ntakirutimana, para. 74.
9 Le Procureur c. Blaškić, affaire n°IT-95-14-A, arrêt du 29 juillet 2004, para. 213.
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Alleged Lack of or Insufficiently Specific Time-Frames and Locations at Para-
graphs 6 to 8 and in the Introduction of Counts 3 and 4

13. The Chamber finds that the phrase “during 1994” at Paragraph 6 of the Indict-
ment does not provide sufficient notice to allow the preparation of the Defence. A
more specific time-frame than “during 1994” should be inserted. For the same rea-
sons, the Prosecution should better specify the locations to which it refers at the same
Paragraph.

14. With respect to Paragraphs 7 and 8, the Chamber does not consider that addi-
tional specification is required in the light of the allegations of genocide or, alterna-
tively, complicity in genocide.

15. The Chamber accepts the Defence’s complaint that the time-frames and the
phrase “throughout the territory of Rwanda” set out in the introduction of Counts 3
and 4 could raise ambiguities. In addition, if these paragraphs are introductive to the
subsequent allegations as stated by the Prosecution, the time-frames and locations
should be more accurate in accordance with the subsequent allegations.

Lack of specific details surrounding the alleged conduct of the Accused

16. For the same reasons as stated above, the Chamber does not consider that
Paragraphs 7 and 8 request specification or additional details.

17. In accordance with the above-mentioned jurisprudence, the Prosecution should
specify, at Paragraphs 12, 13 and 15, the names of the alleged perpetrators, accom-
plices, subordinates and victims, if the information is in its possession. If it is not
so, the Indictment should explicitly mention that they are unknown.

18. In its Decision of 14 February 2005 granting severance of the Accused, the
Chamber noted that the Prosecution has explicitly indicated that any reference to joint
criminal enterprise has been removed from the Indictment and that the Separate
Indictment contains only allegations that are unique and relevant to the Accused. The
Chamber considers however that the allegation contained at the fourth limb of Para-
graph 23 raises ambiguities about the exact nature of the responsibility alleged against
the Accused10. Accordingly, the fourth limb of Paragraph 23 of the Indictment should
be struck out from the Indictment.

19. The Chamber notes the Prosecution’s statement that the Indictment contains all
the relevant details in its possession regarding time, locations and names of victims.
While the Prosecution cannot be compelled to disclose information which is not in
its possession, the Chamber recalls that it is not acceptable for the Prosecution to omit
material aspects of its main allegations in the Indictment with the aim of moulding

10 The fourth limb of paragraph 23 of the Indictment reads as follows :
«De nombreuses autres personnes tuées dans le cadre de la campagne généralisée entreprise

par le Gouvernement intérimaire d’avril à juin 1994, dans le but de détruire les Tutsis en tant
que groupe et à laquelle André Rwamakuba a largement contribué». (Authoritative version)
“Many other persons killed as part of the widespread campaign of April-June 1994, conducted
by the Interim Government, with the intent of destroying, in whole or in part, the Tutsi as a
group, and to which André Rwamakuba largely contributed” (Translated version).
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L’absence ou l’insuffisance de précision quant à la chronologie des faits et aux
lieux mentionnés dans les paragraphes 6 à 8 et dans l’introduction des chefs 3 et 4

13. La Chambre estime que l’expression «pendant l’année 1994» employée au
paragraphe 6 de l’acte d’accusation n’est pas suffisamment précise pour permettre à
la Défense de se préparer. Il faudrait donner une indication chronologique plus précise
que «pendant l’année 1994». De même, le Procureur doit préciser davantage les lieux
visés dans ce paragraphe.

14. En ce qui concerne les paragraphes 7 et 8, la Chambre ne considère pas qu’il
soit nécessaire de fournir davantage de précision au regard des allégations de génocide
ou, à titre subsidiaire, d’entente en vue de commettre le génocide.

15. La Chambre accepte de suivre la Défense lorsque celle-ci soutient que les don-
nées chronologiques et l’expression «sur toute l’étendue du territoire rwandais» qui
figurent dans l’introduction des chefs 3 et 4 pourraient susciter des ambiguïtés. De
plus, si ces paragraphes introduisent les allégations suivantes, comme l’affirme le Pro-
cureur, les indications de temps et de lieu devraient être plus précises, en conformité
avec lesdites allégations.

L’absence de détails précis concernant la conduite alléguée de l’accusé

16. Pour les mêmes raisons que celles évoquées ci-dessus, la Chambre estime que
les paragraphes 7 et 8 n’appellent pas des précisions ou des détails complémentaires.

17. Conformément à la jurisprudence susvisée, le Procureur doit indiquer aux para-
graphes 12, 13 et 15 le nom des auteurs, des complices, des subordonnés et des vic-
times allégués, si ces informations sont en sa possession. Dans le cas contraire, l’acte
d’accusation doit indiquer expressément qu’ils sont inconnus.

18. Dans sa décision du 14 février 2005 relative à la disjonction de l’instance de
l’accusé, la Chambre a noté que le Procureur avait indiqué expressément que toute
mention de l’entreprise criminelle conjointe avait été supprimée de l’acte d’accusation
et que l’acte d’accusation distinct ne comportait que les allégations visant exclusive-
ment l’accusé. Toutefois, la Chambre considère que l’allégation contenue dans le qua-
trième alinéa de la deuxième phrase du paragraphe 23 est source d’ambiguïté quant à
la nature exacte de la responsabilité reprochée à l’accusé10. Par conséquent, il y a lieu
de supprimer au paragraphe 23 de l’acte d’accusation le quatrième alinéa en question.

19. La Chambre note l’affirmation du Procureur que l’acte d’accusation contient
tous les détails pertinents dont il dispose relativement à la chronologie des faits, aux
lieux et au nom des victimes. Certes, on ne peut pas obliger le Procureur à commu-
niquer des informations qui ne sont pas en sa possession, mais la Chambre rappelle
qu’il n’est pas acceptable que le Procureur omette de préciser dans l’acte d’accusation

10 Le quatrième alinéa de la deuxième phrase du paragraphe 23 de l’acte d’accusation est libel-
lé comme suit :

«De nombreuses autres personnes tuées dans le cadre de la campagne généralisée entreprise
par le Gouvernement intérimaire d’avril à juin 1994, dans le but de détruire les Tutsis en tant
que groupe et à laquelle André Rwamakuba a largement contribué» (version qui fait foi). «Many
other persons killed as part of the widespread campaign of April-June 1994, conducted by the
Interim Government, with the intent of destroying, in whole or in part, the Tutsi us a group, and
to which André Rwamakuba largely contributed» (traduction).
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its case in the course of the trial depending on how the evidence unfolds11. The
Prosecution is expected to know its case before it goes to trial and should provide
any additional details in its possession to put the Accused on better notice of the
charges against him.

20. Finally, to reduce any delay in the proceedings and if the Prosecution intends
to file with the Chamber a submission describing how it complies with this Decision,
such a submission should be also filed with the Defence.

FOR THE ABOVE REASONS, THE CHAMBER
I. GRANTS the Motion in part.
II. ORDERS the Prosecution no later than 1st June 2005 :

(i) At Paragraph 3 of the Indictment, to define “towards the end of 1993” and to
specify the time-frame alleged;

(ii) At Paragraph 6 of the Indictment, to provide a more specific time-frame than
“during 1994”;

(iii) At Paragraph 14 of the Indictment, to indicate explicitly the date of the appoint-
ment of the Accused as spokesman of the Interim Government and to specify
the period during which the Accused acted in such a capacity;

(iv) At Paragraphs 12, 13 and 15, the names of the alleged perpetrators, accomplices,
subordinates and victims, if the information is in its possession; or, in the alter-
native, mention that they are unknown.

(v) To strike out the fourth limb of Paragraph 23 of the Indictment, which reads as follows :
«De nombreuses autres personnes tuées dans le cadre de la campagne

généralisée entreprise par le Gouvernement intérimaire d’avril à juin 1994, dans
le but de détruire les Tutsis en tant que groupe et à laquelle André Rwamakuba
a largement contribué». (Authoritative version)

“Many other persons killed as part of the widespread campaign of April-June
1994, conducted by the Interim Government, with the intent of destroying, in
whole or in part, the Tutsi as a group, and to which André Rwamakuba largely
contributed” (Translated version).

(vi) To better specify the time-frames in the introduction of Counts 1 and 2 of the
Indictment;

(vii) To better specify the time-frames and locations in the introduction of Counts 3
and 4 of the Indictment.

III. DISMISSES the remainder of the Motion.

Arusha, 26 May 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

11 Karemera et al. Case, Decision on Severance, par. 45.
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des aspects importants de ses principales allégations afin de pouvoir modifier sa thèse
à mesure que d’autres éléments de preuve deviennent disponibles11. Le Procureur est
censé connaître son dossier avant d’aller au procès et doit fournir tous les éléments
de preuve complémentaires qu’il a en sa possession afin de mieux informer l’accusé
des accusations portées contre lui.

20. Enfin, pour réduire tout retard dans la conduite du procès et si le Procureur a
l’intention de déposer auprès de la Chambre des écritures décrivant la manière dont
il s’est conformé à la présente décision, ces écritures devraient également être com-
muniquées à la Défense.

PAR CES MOTIFS, LA CHAMBRE
I. FAIT DROIT à la requête en partie;
II. ORDONNE au Procureur, d’apporter, d’ici au 1er juin 2005, les corrections sui-

vantes à l’acte d’accusation :
i) Au paragraphe 3, définir l’expression «vers la fin de l’année 1993» et préciser

la chronologie;
ii) Au paragraphe 6, fournir une chronologie plus précise que la mention «pendant

l’année 1994»;
iii) Au paragraphe 14, indiquer explicitement la date à laquelle l’accusé a été nommé

porte-parole du Gouvernement intérimaire et préciser la période durant laquelle il
a agi en cette qualité;

iv) Aux paragraphes 12, 13 et 15, indiquer le nom des auteurs, complices, subordon-
nés et victimes allégués, si ces renseignements sont en sa possession, ou, dans le
cas contraire, indiquer qu’ils sont inconnus;

v) Supprimer le quatrième alinéa de la deuxième phrase du paragraphe 23, ainsi libellé :
«De nombreuses autres personnes tuées dans le cadre de la campagne géné-

ralisée entreprise par le Gouvernement intérimaire d’avril à juin 1994, dans le
but de détruire les Tutsis en tant que groupe et à laquelle André Rwamakuba a
largement contribué». (version qui fait foi)

«Many other persons killed as part of the widespread campaign of April-June
1994, conducted by the Interim Government, with the intent of destroying, in
whole or in part, the Tutsi as a group, and to which André Rwamakuba largely
contributed» (traduction);

vi) Mieux préciser les données chronologiques dans l’introduction des chefs 1 et 2;

vii) Mieux préciser les données chronologiques dans l’introduction des chefs 3 et 4.

III. REJETTE la requête en ses autres aspects.

Arusha, le 26 mai 2005.

[Signé] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

11 Affaire Karemera et consorts, Décision relative à la disjonction, para. 45.
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Decision on Motion for an Order for Temporary Transfer
of Detained Witness GIN

Rule 90 bis (B) of the Rules of Procedure and Evidence
1st June 2005 (ICTR-98-44C-R90bis)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Ex parte Filing – Transfer of detained witness

International Instrument cited :

Rules of Procedure and Evidence, rule 90 bis (B)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Decision on
Prosecutor’s Motion for an Order for Temporary Transfer of Witnesses pursuant to
Rule 90 bis, 23 May 2005 (ICTR-98-44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
BEING SEIZED of the “Prosecutor’s Motion for an Order for Temporary Transfer

of Witnesses pursuant to Rule 90 bis” (“Motion”), filed ex parte on 27 April 2005;
RECALLING the “Order for Filing Additional Information to Prosecutor’s Motion

for Temporary Transfer of Witnesses”, delivered by the Chamber on 6 May 2005;
NOTING the “Prosecutor’s Filing in Response to Trial Chamber III Order of 6 May

2005 concerning the Prosecutor’s Rule 90 bis application”, filed ex parte on 13 May
2005; the “Prosecutor’s Supplemental Filing in Response to Trial Chamber III Order
of 6 May 2005 concerning the Prosecutor’s Rule 90 bis application”, filed ex parte
on 19 May 2005; and the “Prosecutor’s Second Supplemental Filing in Response to
Trial Chamber III Order of 6 May 2005 concerning the Prosecutor’s Rule 90 bis appli-
cation”, filed ex parte on 23 May 2005.

RECALLING the Decision on Prosecutor’s Motion for an Order for Temporary
Transfer of Witnesses Pursuant to Rule 90 bis of the Rule of Procedure and Evidence
(“Rules”), delivered by the Chamber on 23 May 2005;

NOTING the “Prosecutor’s Third Supplemental Filing in Response to Trial Cham-
ber III Order of 6 May 2005 concerning the Prosecutor’s Rule 90 bis application”,
filed ex parte on 31 May 2005.

HEREBY DECIDES the Motion.
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Introduction

1. The Separate Indictment against the Accused André Rwamakuba has been filed
on 23 February 20051. The trial is scheduled to commence on 9 June 2005.

2. On 27 April 2005, the Prosecution filed ex parte a Motion seeking orders for
the temporary transfer of two detained witnesses from the Republic of Rwanda to the
Tribunal Detention Facilities in Arusha. The Chamber noted that the Prosecution did
not specify the grounds for its ex parte filing and directed the Prosecution to show
cause why it should be heard ex parte2. In addition, the Chamber required the
Prosecution to provide additional information in support of its request3. On 13 and
19 May 2005, the Prosecution filed additional submissions which enabled the Chamber
to order the transfer of Witness GIQ on 23 May 20054. Now the Prosecution has
provided additional information regarding the availability of Witness GIN, by filing
ex parte its Third Supplemental Filing in Response to Trial Chamber III Order of
6 May 2005.

Deliberations

On the ex parte Filing

3. The Chamber recalls that in its previous Decision of 23 May 2005 it ruled that
“an inter partes filing of the Motion of 27 April 2005 and the additional sub-

mission of 13 May 2005 does not cause any unfair prejudice to the requested wit-
nesses or the Prosecution, while the Defence and the Accused are obliged to
comply with the protective orders delivered by the Chamber. The urgency of the
matter and the fact that the rights of the Accused to be tried without undue delay
require a prompt disposal of the Motion to ensure the beginning of the trial as
scheduled on 9 June 2005”.

In keeping with that reasoning, this Third Supplemental Filing should be disclosed
to the defence without the Annexure which contains confidential information, and the
Chamber will dispose of the Motion without delay.

On the Request to Order Transfer of the Detained Witness

4. Pursuant to Rule 90 bis (B) of the Rules, the Chamber will issue a transfer order
after verifying that (i) The presence of the detained witness is not required for any
criminal proceedings in progress in the territory of the requested State during the period

1 That Indictment has been re-filed on 9 March 2005, due to typographical errors and in
accordance with the Order to Re-File the Amended Indictment (TC), 8 March 2005.

2 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C-R54, Order for Filing Additional
Information to Prosecutor’s Motion for Temporary Transfer of Witnesses (TC), 6 May 2005.

3 Ibidem.
4 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C-R54, Decision on Prosecutor’s

Motion for an Order for Temporary Transfer of Witnesses Pursuant to Rule 90 bis (TC), 23 May
2005.
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the witness is required by the Tribunal; and (ii) Transfer of the witness does not
extend the period of his detention as foreseen by the requested State.

5. The Third Supplemental Filing indicated that Witness GIN was returned to
Rwanda. In the Annexure attached, the Rwandan Representative to the Tribunal has
stated on 27 May 2005 that the witness is not required in any criminal proceedings
in Rwanda until July 2005. This information, in addition to that previously supplied,
satisfies the Chamber that the requirements of Rule 90 bis (B) are met at least for
June 2005. It is therefore in the interests of justice that the Prosecution lists Witness
GIN in a manner that will enable the Chamber to hear the witness’ evidence before
the end of June 2005.

FOR THE ABOVE REASONS, THE CHAMBER
I. DIRECTS the Registrar to disclose to the Defence the “Prosecutor’s Third Sup-

plemental Filing in Response to Trial Chamber III Order of 6 May 2005 concerning
the Prosecutor’s Rule 90 bis application”, filed ex parte on 31 May 2005, except the
Annexure;

II. ORDERS pursuant to Rule 90 bis of the Rules that detained Witness GIN be
transferred to the United Nations Detention Facilities in Arusha at an appropriate time
prior to the testimony during the trial session set to commence on 9 June 2005 until
the completion of the witness’ testimony or 30 June 2005 whichever is the sooner;

III. REQUESTS the Government of Rwanda to comply with this Order and to
arrange for the transfer of Witness GIN in cooperation with the Registrar and the Tan-
zanian Government;

IV. DIRECTS the Registrar to :
(1) Transmit this Decision to the Governments of Rwanda and the United Republic

of Tanzania;
(2) Ensure the proper conduct of the transfer, including the supervision of the Witness

in the United Nations Detention Facilities in Arusha;
(3) Remain abreast of any changes which might occur regarding the conditions of

detention provided for by the requested State and which may possibly affect the
length of the temporary detention and, as soon as possible, inform the Trial Cham-
ber of any such change.

Arusha, 1 June 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***
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Decision on Defence Motion for Stay of Proceedings
Article 20 of the Statute

3 June 2005 (ICTR-98-44C-PT)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Right to Be Tried Without Undue Delay, Reasonable time begins
to run as soon as a person is charged, Assessment of the reasonableness of the length
of the proceedings, Gravity of the charges against the Accused, Complexity of the
case, Complexity of investigations, Complexity of the proceedings, Number of Motions
filed by the parties, Conduct of the organs of the Tribunal – Abuse of Process, Inter-
pretation, Jurisprudence of jurisprudence of international bodies on human rights –
Role of the Tribunal in the process of reconciliation and of restoration of international
peace and security in Rwanda – Motion denied

International Instruments cited :

Rules of Procedure and Evidence, rule 73; Statute, art. 15, 17 (1), 17 (4), 19, 20

International Cases cited :

E.C.H.R. : Deweer v. Belgium, 27 February 1980, n° 6903/75; Eckle v. Germany,
15 July 1982, n° 8130/78

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Warrant of Arrest
and Order for Transfer and Detention, 8 October 1998 (ICTR-98-44) ; Appeals
Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Judgement, 3 November 1999
(ICTR-97-19); Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Deci-
sion (Prosecutor’s Request for Review or Reconsideration), 31 March 2000 (ICTR-
97-19) ; Trial Chamber, The Prosecutor v. Joseph Kanyabashi, Decision on the
Defense Extremely Urgent Motion on Habeas Corpus and for Stoppage of Proceed-
ings, 23 May 2000 (ICTR-98-42); Trial Chamber, The Prosecutor v. André Rwa-
makuba, Decision on André Rwamakuba’s Motion for Severance, 12 December 2000
(ICTR-98-44); Trial Chamber, The Prosecutor v. Joseph Kanyabashi, Decision on
the Defence Motion for the Provisional Release of the Accused, 21 February 2001
(ICTR-98-42); Trial Chamber, The Prosecutor v. Elie Ndayambaje, Decision on the
Defence Motion for Separate Trial, 25 April 2001 (ICTR-96-42); Trial Chamber,
The Prosecutor v. Pauline Nyiramasuhuko and Arsène Ntahobali, Decision on the
Motion for Separate Trials, 8 June 2001 (ICTR-97-21) ; Trial Chamber, The
Prosecutor v. Justin Mugenzi, Decision on Justin Mugenzi’s Motion for Stay of
Proceedings or in the Alternative Provisional Release (Rule 65) and In Addition
Severance (Rule 82 (B)), 8 November 2002 (ICTR-99-50) ; Trial Chamber, The
Prosecutor v. Joseph Kanyabashi, Decision on Defense Motion for Trial to Proceed
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before Trial Chamber II, composed of Judges Sekule, Maqutu and Ramaroson and
for Termination of Proceeedings, 20 February 2004 (ICTR-96-15); Trial Chamber,
The Prosecutor v. Pauline Nyiramasuhuko, Decision on Defence Motion for a Stay
of Proceedings and Abuse of Process, 20 February 2004 (ICTR-97-21); Appeals
Chamber, The Prosecutor v. Prosper Mugiraneza, Decision on Prosper Mugiraneza’s
Interlocutory Appeal from Trial Chamber II Decision of 2 October 2003 Denying
the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate
Relief, 27 February 2004 (ICTR-99-50) ; Appeals Chamber, The Prosecutor v.
Edouard Karemera et al., Decision on Interlocutory Appeals Regarding the Contin-
uation of Proceedings with a Substitute Judge and on Nzirorera’s Motion for Leave
to Consider New Material, 28 September 2004 (ICTR-98-44); Appeals Chamber,
The Prosecutor v. Edouard Karemera et al., Reasons for Decision on Interlocutory
Appeals Regarding the Continuation of Proceedings with a Substitute Judge and on
Nzirorera’s Motion for Leave to Consider New Material, 22 October 2004 (ICTR-
98-44); Trial Chamber, The Prosecutor v. Casimir Bizimungu et al., Decision on
Prosper Mugiraneza’s Application for a Hearing or Other Relief on His Motion for
Dismissal for Violation of his Right to Trial Without Undue Delay, 3 November
2004 (ICTR-99-50); Trial Chamber, The Prosecutor v. Edouard Karemera, Mathieu
Ngirumpatse, Joseph Nzirorera and André Rwamakuba, Decision on Severance of
André Rwamakuba and For Leave to File Amended Indictment, 14 February 2005
(ICTR-98-44)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Zejnil Delalić et al., Judgment,
20 February 2001 (IT-96-21); Trial Chamber, The Prosecutor v. Dragan Nikolić,
Decision on Defence Motion Challenging the Exercise of Jurisdiction by the Tribunal,
9 October 2002 (IT-94-2); Appeals Chamber, The Prosecutor v. Dragan Nikolić,
Decision on Interlocutory Appeal Concerning Legality of Arrest, 5 June 2003 (IT-94-2);
Trial Chamber, The Prosecutor v. Darko Mrđa, Sentencing Judgement, 31 March 2004
(IT-02-59)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gberdao Gustave Kam (“this Chamber”);
BEING SEIZED OF the “Motion by Defence for a Stay of Proceedings on Grounds

of Undue Delay” (“Motion”), filed on 13 May 2005;
CONSIDERING the Prosecution’s Response thereto filed on 18 May 2005, and the

Defence’s Reply thereto filed on 20 May 2005;
CONSIDERING the “Additional Evidence in Support of Motion for Stay of Pro-

ceedings on Grounds of Undue Delay of 13 May 2005”, filed by the Defence on
2 June 2005;

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and
Evidence (“Rules”).
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Introduction

1. André Rwamakuba (“Accused”) was arrested on 2 August 1995 by the Namibian
authorities, which notified the Prosecution on 21 December 19951. On 22 December
1995, the Prosecution indicated to the Namibian authorities that it had instructed its
office in Kigali to take urgent steps to ascertain whether it was interested in a possible
prosecution of the Accused on charges within the Tribunal’s jurisdiction. The Prose-
cution added that it would be in a position to make a decision in this regard by the
middle of January 19962. The Prosecution concluded that

“[it] would be grateful if “[the Namibian] laws permit […], that Dr. Rwamaku-
ba be kept in detention until that time”3.

On 18 January 1996, the Prosecution notified the Namibian authorities that it did
not possess evidence which would entitle it to request detention of the Accused4. Sub-
sequently, on 8 February 1996, the Namibian authorities released him.

2. In 1998, the Prosecution filed an Indictment with the Tribunal against the
Accused and seven other Co-Accused. It was confirmed by Judge Pillay on 29 August
19985. The Accused was arrested on 21 October 1998 by the Namibian authorities,
in compliance with the Chamber’s Warrant of arrest and Order for transfer and deten-
tion6, and transferred to the Tribunal the following day. The initial appearance of the
Accused took place on 7 April 1999.

3. On 6 July 2000, the Chamber granted the motion for severance and separate trial
filed by the Co-Accused Juvénal Kajelijeli7. Conversely, the Chamber denied the
Defence Motion seeking severance of Rwamakuba from the joint Indictment. It found
that the Defence failed to show the existence of

“extraordinary circumstances as to cause a conflict of interests that might
cause prejudice to the accused”

and that the joint trial served the interests of justice and would not deny the right
of the Accused to be tried without undue delay8.

1 See Prosecution’s letter of 22 December 1995, attached to the Defence “Additional Evidence
in Support of Motion for Stay of Proceedings on Grounds of Undue Delay of 13 May 2005”,
filed on 1 June 2005.

2 Ibidem.
3 Ibidem.
4 See Prosecution’s letter of 18 January 1996, attached to the Defence “Additional Evidence

in Support of Motion for Stay of Proceedings on Grounds of Undue Delay of 13 May 2005”,
filed on 1 June 2005.

5 The Prosecutor v. Augustin Bizimana, Félicien Kabuga, Juvénal Kajelijeli, Edouard Karemera,
Mathieu Ngirumpaste, Callixte Nzabomimana, Joseph Nzirorera and André Rwamakuba, Case N°
ICTR-98-44 (Bizimana et al. Case), Confirmation and Non-Disclosure of the Indictment, 29
August 1998, Report 1998, p. 950.

6 The Prosecutor v. André Rwamakuba, Case ICTR-98-44-I, Warrant of Arrest and Order for
Transfer and Detention (TC), 8 October 1998, ICTR Report 1998, p. 954.

7 Bizimana et al. Case, Decision on the Defence Motion in Opposition to Joinder and Motion
for Severance and Separate Trial Filed by the Accused Juvénal Kajelijeli (TC), 6 July 2000.

8 The Prosecutor v. André Rwamakuba, Case ICTR-98-44-T, Decision on André Rwamakuba’s
Motion for Severance (TC), 12 December 2000, ICTR Report 2000, p. 795.
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4. On 25 April 2001, the Chamber granted in part a Motion filed by the Defence
for the Co-Accused Karemera on defects in the form of the Indictment, and accordingly
ordered amendments to the Indictment9. The Indictment amended in compliance with
that Decision was filed on 21 November 2001. Later, in 2003, three other Co-Accused
were severed from the Indictment at the Prosecution’s request, since all of them were
still at large and the trial was ready to start10.

5. The joint trial against André Rwamakuba, Edouard Karemera, Mathieu Ngirum-
paste and Joseph Nzirorera commenced on 27 November 2003. During the course of
the proceedings, on 14 May 2004, the Presiding Judge withdrew from the case11. In
a first Decision issued on 24 May 2004, the remaining Judges decided to continue
the trial with a substitute Judge pursuant to Rule 15 bis (D) of the Rules12. All of
the Co-Accused however challenged that Decision before the Appeals Chamber which
remanded the matter to the Remaining Judges for reconsideration13.

6. After hearing the parties on the matter, on 16 July 2004, the Chamber confirmed
its previous ruling and decided to proceed with a substitute Judge14. This Decision
was successfully challenged by the Accused before the Appeals Chamber which granted
the Appeals on the points of assessment of credibility in the absence of an opportunity
to observe the demeanour of witnesses and appearance of bias15. This ruling
necessitated a rehearing of the case with a differently composed Bench. Subsequently,
at the Prosecution’s request, the Chamber granted severance of the Accused and
amendment of the Indictment against the Accused on 14 February 200516. The
separate Indictment against the Accused was filed ten days later17.

9 The Prosecutor v. Edouard Karemera, Case n° ICTR-98-44, Decision on the Defence Motion,
pursuant to Rule 72 of the Rules of Procedure and Evidence, Pertaining to, inter alia, Lack of
Jurisdiction and Defects in the Form of the Indictment (TC), 25 April 2001.

10 The Prosecutor v. Augustin Bizimana, Félicien Kabuga, Edouard Karemera, Mathieu
Ngirumpaste, Callixte Nzabomimana, Joseph Nzirorera and André Rwamakuba, Case n° ICTR-
98-44, Decision on the Prosecutor’s Motion for severance of Félicien Kabuga’s Trial and for
Leave to the Accused’s Indictment (TC), 1st September 2003; Augustin Bizimana, Félicien Kabu-
ga, Edouard Karemera, Mathieu Ngirumpaste, Callixte Nzabomimana, Joseph Nzirorera and
André Rwamakuba, Decision on the Prosecutor’s Motion for Separate Trials and for Leave to
File an Amended Indictment (TC), 8 October 2003.

11 See The Prosecutor v. Édouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and
André Rwamakuba, Case No. ICTR-94-44-PT (Karemera et al.), Decision on Motions by Nzi-
rorera and Rwamakuba for Disqualification of Judge Vaz (Bureau), 17 May 2004, para. 6.

12 Karemera et al., Decision on continuation of Trial (TC), 24 May 2004.
13 Karemera et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC), 21 June

2004, par. 13.
14 Karemera et al., Decision on Continuation of Trial (TC), 16 July 2004, par. 13.
15 Karemera et al., Decision on Interlocutory Appeals Regarding the Continuation of Proceedings

with a Substitute Judge and on Nzirorera’s Motion for Leave to Consider New Material (AC),
28 September 2004; Karemera et al., Reasons for Decision on Interlocutory Appeals Regarding
the Continuation of Proceedings with a Substitute Judge and on Nzirorera’s Motion for Leave to
Consider New Material (AC), 22 October 2004.

16 Karemera et al., Decision on severance of André Rwamakuba and for Leave to File Amended
Indictment (TC), 14 February 2005 (Karemera et al. Case, Decision on Severance).

17 That Indictment has been filed on 23 February 2005 and re-filed on 9 March 2005, due to
typographical errors and in accordance with the Order to Re-File the Amended Indictment (TC),
8 March 2005.
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7. During the further initial appearance of the Accused on 21 March 2005, the
Chamber entered a plea of not guilty with respect to all counts on his behalf. As the
result of several discussions with the parties and the Status Conference of 24 March
2005, an Order was made on the same day to schedule the beginning of the trial for
9 June 200518.

8. This Chamber now addresses a Motion filed by the Defence for the Accused
requesting stay of proceedings on the basis of a violation of the right of the Accused
to be tried without undue delay or, in the alternative, on the basis of the doctrine of
abuse of process.

Arguments of the Parties

Defence

9. The Defence contends that the right of the Accused to be tried without undue
delay, enshrined in Article 20 (4) (C) of the Statute of the Tribunal (“Statute”), has
been violated. The Tribunal would have the inherent power, under the Statute, to
guarantee the rights of the Accused by granting a remedy where there has been a
violation of his fundamental rights. A stay of proceedings would be the only appro-
priate remedy in case of excessive delays. This would be supported by the existence
of mandatory stay in some civil law jurisdictions19. The Defence further contends that
where excessive delay amounts to a clear violation of the right to be tried without
undue delay, the argument that the Accused might ultimately receive a fair trial must
fail. The possibility of a fair trial cannot in itself remedy the violation of undue delay.

10. Relying on criteria set out by the jurisprudence of the European Court of
Human Rights (“ECHR “) or the Human Rights Committee, the Defence submits that
the total length of delay in the present case, would be 9 years and 9 and a half
months from the moment of the first arrest of the Accused on 2 August 1995, 9 years
and 4 and a half months from the date the Prosecutor wrote to the Namibian Gov-
ernment on 22 December 1995, or 7 years and 3 and a half months running from
the time that the Accused was seen by UN investigators, or 6 and a half years from
the time the Accused was transferred to the Tribunal. This exceptional length of delay
would be sufficient for a finding of undue delay. In addition, it alleges the existence
of unexplained and therefore clearly unjustified periods of delay including : delays
between transfer to the Tribunal and date set for initial appearance, delay between
the initial appearance of the Accused and the Prosecution’s first Motion for joinder,
delay related to the filing of the Prosecution Motion for amendment of the Indictment,
delay in the Prosecution’s application for severance and delay between the Appeals
Chamber Decision on the continuation of the trial of 22 October 2004 and the Status
Conference of 17 November 2004. These delays would be due to the Prosecution’s
lack of diligence as there is nothing complex in the current case that could justify
such an excessive delay and that the Accused bears no responsibility for such delay.

18 A Working Session with the parties was held on 22 March 2004 and a Status Conference
on 24 March 2005; see also Prosecutor v. André Rwamakuba, Case No. ICTR-98-44C-PT,
Scheduling Order (TC), 24 March 2005.

19 The Defence refers to the German Criminal Procedural Code.

2090719_Rwanda 2005.book  Page 3037  Wednesday, May 25, 2011  1:15 PM



3038 RWAMAKUBA

11. The Defence submits that the Accused suffers prejudice due to the excessive
delay in the proceedings of his case. Its investigations would be difficult due to the
length of time that has elapsed since the alleged events took place. Some witnesses
would have died and others lost interests in their testimonies. It submits that the
investigation of alibis has also become more difficult. The Accused would furthermore
suffer frustration and a feeling of injustice, which would have led to his decreasing
interest in the case and the proceedings. The Defence asserts that, in the particular
circumstances of the case, since the excessive delay there should be a presumption
of prejudice for which the only remedy is a stay of proceedings.

12. The Defence submits that the Tribunal has, in addition, the power to stay the
proceedings under the doctrine of abuse of process, when it would be contrary to the
interest of justice that a trial should take place.

13. Finally, the Defence contends that the forthcoming trial will not be fair. It
recalls that the Accused is entitled to be tried by an independent and impartial
Tribunal under Article 20 (2) of the Statute and that, pursuant to Article 15 (2) the
Prosecution is an independent and objective organ. In the Defence’s view, the
appearance of bias is continuing by virtue of the participation of the Prosecution
Counsel Ms. Dior Fall.

Prosecution

14. The Prosecution submits that the issue of the scheduling of the legality of the
arrest and detention of the Accused by the Namibian authorities has been already
ruled by both the prior Trial Chamber and the Appeals Chamber. With respect to the
length of proceedings and of the detention on remand of the Accused running from
the time of his transfer to the Tribunal, it contends that the Accused bears some
responsibility concerning the delays in the present case.

15. The Prosecution alleges that the delay in the initial appearance of the Accused
was due to different factors, including the time to assign Counsel, Counsel’s availa-
bility and the judicial recess. Relying on the trial transcripts, it submits that the
numerous motions filed and postponements requested by the Defence have largely
contributed to the delays in the proceedings. The minutes of the proceedings would
show regular hearings in the proceedings from the beginning of the trial in November
2003 until the judicial recess which took place between 17 December 2003 and
17 January 2004. The Prosecution recalls that following the withdrawal of the prior
Presiding Judge in the case, a new Chamber had to be composed and various Deci-
sions had to be rendered on numerous previously filed motions. It emphasized that
the last postponement of the hearings was requested by the Defence.

16. Relying on ECHR Decisions, the Prosecution contends that the detention of the
Accused is based on a reasonable suspicion that he has committed the crimes he is
charged with and therefore deemed lawful. The gravity of the charges against the
Accused would also justify his continued detention.

17. The Prosecution submits that the continued participation of Prosecution Counsel
from the first joint trial in the forthcoming trial raises no inference of an appearance
of bias. In addition, the Prosecution contends that the Defence previously withdrew
its Motion on withdrawal of the Prosecution Counsel.
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Defence Reply

18. The Defence reiterates that, contrary to the Prosecution’s contention, the delay
has to be calculated from the first arrest of the Accused in Namibia. The evidence pro-
duced in annex to its Motion would show that the Accused was arrested for the pur-
pose of his transfer to the Tribunal. The Decision of 12 December 2000 would only
rule on the legality of the arrest and detention of the Accused and would not deal with
the issue of the right of the Accused to be tried without undue delay. The Defence
asserts that it bears no responsibility in the delay of the proceedings. The adjournment
of the initial appearance, due to the impossibility of Counsel for the Accused to be
present in Arusha, could only explain 30 days of the length of the proceedings. The
Defence would not have filed numerous motions and could not be held responsible for
the motions filed by the Co-Accused during the joint trial, especially while the
Accused sought early severance. The delay related to the withdrawal of the prior Pre-
siding Judge could no more be put on the door of the Defence, since it was duty bound
to assert the right of the Accused to an impartial and independent Tribunal. It opposes
any fault on its part about the setting of the trial. The investigations could have been
conducted earlier had they not been frozen by the Registry. It submits that where there
has been an inordinate delay as in this case, the Prosecution has the burden to explain
such delay. Finally, the Defence refers to national case law to support its proposition
that the appropriate remedy for excessive delay is a stay of proceedings.

Deliberations

ON THE RIGHT TO BE TRIED WITHOUT UNDUE DELAY

19. In accordance with Articles 19 and 20 of the Statute, the Chamber must ensure
the fairness and expeditiousness of the trial and protect the right of the Accused to
be tried without undue delay. Following the jurisprudence of the Tribunal, which
reflects the jurisprudence of international bodies on human rights, the reasonableness
of the length of the proceedings has to be assessed on a case by case basis, in light
of several factors, including20 : the gravity of the charges against the Accused; the

20 See Prosecutor v. Joseph Kanyabashi, Case n° ICTR-96-15-T, Decision on the Defense
Motion for the Provisional Release of the Accused (TC), 21 February 2001; Prosecutor v. Elie
Ndayambaje, Case n° ICTR-96-42-T, Decision on the Defence Motion for Separate Trial (TC),
25 April 2001; Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-I, Decision on Justin Mugen-
zi’s Motion for Stay of Proceedings or in the Alternative Provisional Release (Rule 65) and in
Addition Severance (Rule 82 (B) (TC), 8 November 2002; Prosecutor v. Joseph Kanyabashi,
Case n° ICTR-96-15-T, Decision on Defense Motion for Trial to Proceed before Trial Chamber
II, composed of Judges Sekule, Maqutu and Ramaroson and for Termination of Proceeedings
(TC), 20 February 2004; Prosecutor v. Mugiraneza, Case n° ICTR-99-50-AR73, Decision on
Prosper Mugiraneza’s Interlocutory Appeal from Trial Chamber II Decision of 2 October 2003
Denying the Motion to Dismiss the Indictment, Demand Speedy Trial and for Appropriate Relief
(AC), 27 February 2004; Prosecutor v. Bizimungu et al., Case n° ICTR-99-50-T, Decision on
Prosper Mugiraneza’s Application for a Hearing or Other Relief on His Motion for Dismissal for
Violation of His Right to a Trial without Undue Delay (TC), 3 November 2004.
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complexity of the case; the complexity of the proceedings, including the complexity
of the investigations, the joinder of Accused; the conduct of the Accused; the number
of Motions filed by the parties; and the conduct of the organs of the Tribunal, including
the Prosecution and the Registry. It has already been decided that the “reasonable
time” begins to run as soon as a person is “charged” :

Charged, […], may be defined as “the official notification given to an indi-
vidual by the competent authority of an allegation that he has committed a
criminal offence”, a definition that also corresponds to the test whether “the sit-
uation of the [suspect] has been substantially affected21.

20. In light of the above-mentioned criteria, this Chamber determines, first, the date
from which the delay started running in the current proceedings to assess whether
there is a breach of the right of the Accused to be tried without undue delay, second,
whether there would be any undue delay in the proceedings.

Date from which the Delay Started Running in the Current Proceedings

21. The Defence submits that
“the relevant period will begin at the earliest time at which a person is offi-

cially alerted to the likelihood of criminal proceedings against him”.
On the basis of this principle, the Defence indicates that the time for the undue

delay should commence running from the first time the Accused was arrested by the
Namibian Authorities on 2 August 1995, or on other related dates, and stresses that
the legality of that arrest and detention is not an issue in this Motion. In its Decision
of 12 December 200022, the Chamber was seized of the issue of illegal arrest and
detention of the Accused by the Namibian Authorities and by the Tribunal before his
initial appearance. At that time, the Chamber did not find that

“it had jurisdiction to assess the legality of the Accused’s first period of deten-
tion in Namibia from 2 August 1995 to 7 February 1996”23.

The Chamber only held that there was a violation of the rights of the Accused to
legal assistance during his first months of detention, namely from 22 October 1998
until 10 March 1999, and that this delay in assigning duty Counsel to the Accused
further caused the delay in his initial appearance24. The Chamber did not however
make any statement on any violation of the right of the Accused to be tried without
undue delay.

22. This Chamber is now seized of that last issue. In the light of the jurisprudence
referred to above, the criteria for determining when time begins to run for the purpose
of determining undue delay in a trial is when the Accused received official notifica-
tion that he has been accused of committing a criminal offence.

21 The Prosecutor v. Darko Mrdja, Sentencing Judgement (TC), 31 March 2004, footnote 139.
The Chamber refers to jurisprudence of the European Court of Human Rights in Deweer v. Bel-
gium, 2 E.H.R.R. 439, par. 46 and in Eckle v. Germany, 5 E.H.R.R. 1, par. 73.

22 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44-T, Decision on the Defence
Motion concerning the Illegal Arrest and Illegal Detention of the Accused (TC), 12 December
2000, ICTR Report 2000, p. 784.

23 Ibid., ICTR Report 2000, p. 794, par. 45.
24 Ibidem.
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23. The admitted facts in this case include the fact that while the Accused was in
detention in Namibia, the Prosecution wrote the Namibian Authorities on 22 Decem-
ber 1995 and on 18 January 1996. These letters have been exhibited and they reveal
the Prosecution’s declaration that it had no evidence to request that the Namibian
Authorities detain the Accused. It appears from a letter by the Namibian Ministry of
Home Affairs that the Accused was arrested on the basis of Security Council Reso-
lution 978 (1995) and not from an explicit request of the Prosecution or the Tribunal.
The only conclusion to be drawn is that no official notification was given of an
intended prosecution at that time. The Accused was released subsequent to that cor-
respondence. On 30 September 1997, Prosecution investigators met the Accused, but
no information of that meeting has been provided which would enable a conclusion
that the Accused received official notification of any charges against him.

24. In this Chamber’s view, it is only when the Accused was arrested by the
Namibian authorities, in compliance with the Chamber’s Warrant of arrest and Order
for transfer and detention25, that he received the official notification of the charges
against him. This Chamber concludes that the date of the arrest of the Accused by
the Namibian authorities, namely 21 October 1998, is the relevant date from which
the length of proceedings started running in the case.

On the Undue Delay

25. The Defence contends that the delay until trial is so long that it is inordinate,
unacceptable and constitutes a violation of the right of the Accused to be tried without
undue delay.

26. As a matter of law, the Tribunal’s jurisprudence has demonstrated that the rea-
sonableness of the period of the proceedings cannot be translated into a fixed number
of days, months or years26. Contrary to the Defence’s contention, a period of time
of more than seven years does not necessarily amount to an excessive delay in the
proceedings. It must be addressed on a case by case basis in light of several criteria
including the complexity of the proceedings and the case, the charges against the
Accused, the conduct of the Accused, and the organs of the Tribunal.

27. The Defence alleges an “unexplained and therefore clearly unjustified” period
of delay between the transfer of the Accused to the Tribunal and the date set for ini-
tial appearance. In its Reply, the Defence however agrees that part of that delay
results from the adjournment of the initial appearance due to the impossibility of
Counsel to be present in Arusha at that time. In addition, the Chamber observes that
the delay was also caused by difficulties in the assignment of Counsel for the
Accused. The latter requested a period of at least three weeks in order to consult with
his family to choose his Counsel. He submitted his request for assignment of Counsel
on 17 February 2000 only and, once received, the Registrar assigned Mr. David Hooper,

25 The Prosecutor v. André Rwamakuba, Case ICTR-98-44-I, Warrant of Arrest and Order for
Transfer and Detention (TC), 8 October 1998, ICTR Report 1998, p. 954.

26 The Prosecutor v. Kanyabashi, Case n° ICTR-96-15-I, Decision on the Defense Extremely
Urgent Motion on Habeas Corpus and For Stoppage of Proceedings (TC), 23 May 2000, para. 68;
Prosecutor v. Joseph Kanyabashi, Case n° ICTR-96-15-T, Decision on the Defense Motion for
the Provisional Release of the Accused (TC), 21 February 2001 para. 11.
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on 24 February 2000, as Lead Counsel for the Accused. While it was previously
decided that the breach of the right of the Accused to legal assistance during his first
months of detention delayed the initial appearance of the Accused, this Chamber is
of the view that it did not have a significant impact on the expeditious hearing of
the case.

28. The Defence contends that the prior joint Indictment was “over complicated”
and that the Prosecution bears the responsibility of the undue delay in the case. The
Defence also submits that the Prosecution evinced lack of diligence and contributed
unreasonably to the delay between the initial appearance and the commencement of
trial, by its policy with regard to trying the Accused in a joint trial with other Co-
Accused, until it applied for and obtained an Order to sever the Accused and file an
Amended Indictment.

29. The Prosecution’s case against the Accused has recently been streamlined and
focused on his individual criminal responsibility regarding particular events, therefore
reducing the complexity of the case. However, the Accused was previously charged
in a joint Indictment with other Co-Accused, based on allegations of a Government
plan for the implementation of genocide throughout the Rwandan territory through
coordinated large scale events. As it has already been decided in other cases, while
a joint trial may be in the interests of justice and not necessarily encroaching upon
the right to be tried without undue delay, it might bring complexity to the case and
the proceedings27. In the present case, there is no doubt that the joint Indictment
brought complexity to the facts, to the law and to the proceedings. From the initial
appearance of the Accused until the beginning of the trial, both Prosecution and
Defence Counsel, acting respectively for each of the four Co-Accused, filed numerous
Motions with the Chamber. Hearings before the Chamber on these Motions were also
eventually held28. The organization of Status Conferences was also more complicated
due, i.a., to difficulties for all Defence Counsel to be available at the same period.
The length of time elapsed between the initial appearance and the beginning of the
trial in November 2003 does not appear as undue in light of the complexity of the
case and of the proceedings at that time.

30. It is noteworthy that at various stages both the Prosecution and the Defence
had different positions, sometimes favouring and sometimes opposing the separate
trial of the Accused. Under Article 15 of the Statute, the Prosecutor is “responsible
for the investigation and prosecution of persons responsible” for crimes within the
jurisdiction of the Tribunal and acts independently. He “assess[es] the information
received or obtained”, “decide[s] whether there is sufficient basis to proceed” and,
upon the determination of a prima facie case, prepares

27 The Prosecutor v. Elie Ndayambaje, Case n° ICTR-96-42-T, Decision on the Defence Motion
for Separate Trial (TC), 25 April 2001, para. 18; see also Prosecutor v. Joseph Kanyabashi, Case
n° ICTR-96-15-T, Decision on the Defense Motion for the Provisional Release of the Accused
(TC), 21 February 2001 para. 11; Prosecutor v. Nyiramasuhuko and Ntahobali, Case No. ICTR-
97-21-T, Decision on the Motion for Separate Trials, 8 June 2001 (TC), para. 23.

28 See, for instance, Hearings on 25 February 2000 regarding a Motion filed by the Accused
Karemera; on 28 April 2000, two motions regarding the Accused Kajelijeli; on 7 November 2000,
Motion filed by the Accused Rwamakuba seeking severance; on 19 March 2001, Motion filed
by Karemera; on 21 September 2001, Motion filed by Nzirorera.
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“an Indictment containing a concise statement of the facts and the crimes with
which the Accused is charged under the Statute”29.

31. In addition, the issue of whether the Accused should be tried on the joint
Indictment was the subject of a number of Decisions. The Chamber already exercised
its judicial power, where appropriate, to ensure a fair and expeditious trial for the
Accused in the interests of justice when adjudicating on Motions seeking amendment
of the Indictment or severance of the Accused. The first amendment of the Indictment
was ordered by the Chamber as a result of granting Defence motions on defects in
the form of the Indictment30. Whereas the Prosecution’s request for leave to amend
the Indictment of 29 August 2003 was in part denied by a prior Chamber on the
grounds that

“any further postponement in the trial date […] would violate [the] right [of
the Accused] to be tried without undue delay”31,

the Appeals Chamber subsequently reversed that Decision. It recalled that “the
requirement of trial without undue delay, […] “must be interpreted according to the
special features of each case”32. The Appeals Chamber considered that

“[t]he Trial Chamber failed to assess the overall effect that the Amended
Indictment could have on the proceedings by making allegations more specific
and averting potential challenges to the indictment at trial and on appeal”33

and concluded that
Although the failure of the Prosecution to show that its motion was brought

in a timely manner might warrant a dismissal in other circumstances, this factor
is counterbalanced by the likelihood that proceedings under the Amended Indict-
ment might actually be shorter34.

32. This Chamber recalls that, in its Response to the Prosecution Motion seeking
severance of and leave to file an amended Indictment of 11 January 2005, the
Accused supported the severance in principle since it considered it in the interests of
justice. When adjudicating on the same Motion, the Chamber concluded

Considering the interests of justice in the present case, the right of each Accused
to be tried fairly will not be prejudiced by the severance, and it is clear that their
right to be tried without undue delay will be enhanced. The proposed Amended
Indictments narrow the case against each Accused and simplify their Defence35.

29 Art. 17 (1) and 17 (4) of the Statute.
30 The Prosecutor v. Edouard Karemera, Case No. ICTR-98-44, Decision on the Defence

Motion, pursuant to Rule 72 of the Rules of Procedure and Evidence, Pertaining to, inter alia,
Lack of Jurisdiction and Defects in the Form of the Indictment (TC), 25 April 2001.

31 The Prosecutor v. Augustin Bizimana, Félicien Kabuga, Edouard Karemera, Mathieu Ngi-
rumpaste, Callixte Nzabomimana, Joseph Nzirorera and André Rwamakuba, Case No. ICTR-98-
44, Decision on the Prosecutor’s Motion for Separate Trials and for Leave to Filed an Amended
Indictment (TC), 8 October 2003, par. 12.

32 Karemera et al. Case, Decision on Prosecutor’s Interlocutory Appeal against Trial Chamber
III Decision of 8 October 2003 Denying Leave to File an Amended Indictment (AC), 19 Decem-
ber 2003, par. 13.

33 Ibid., par. 19.
34 Ibid., par. 29.
35 Karemera et al. Case, Decision on Severance, par. 31.

2090719_Rwanda 2005.book  Page 3043  Wednesday, May 25, 2011  1:15 PM



3044 RWAMAKUBA

33. In addition, the Chamber noted, and it has not been denied by the Defence,
that the Prosecution experienced difficulty in the investigatory process to explain the
filing of such an Amended Indictment only recently36. The Chamber considered that
as far as the proposed separate Indictment reflects the requested severance and
considering the particular circumstances of the case, the Prosecution acted diligently.

34. Therefore, in light of the particular circumstances of the case and its complexity,
including the complexity of investigations, this Chamber does not consider that the
Prosecution has lacked diligence when submitting motions for leave to amend the Indict-
ment or seeking severance of the Accused. In addition, the fact that the theory of the
Prosecution has changed, is not a circumstance which evidences lack of diligence.

35. The Defence complains that unreasonable delays occurred from the Appeals Cham-
ber Decision on the continuation of the trial of 22 October 2004 and the Status Conference
of 17 November 2004. This Chamber considers that the said period was unavoidable to
ensure a fair and expeditious rehearing of the case. After the assignment of the Presiding
Judge on 1 November 2004, the parties were consulted in view to organize a Status
Conference and the beginning of the trial. No undue delay can be found.

36. Finally, with respect to the responsibility of the Registry on the alleged undue
delay, this Chamber does not consider that its decision not to allow investigations by
Defence team before the Decision of the Chamber on the severance of the Accused
and amendment of the Indictment had any impact on the length of the proceedings.
At that time, the Prosecution Motion was still pending. It resulted in the Chamber’s
Decision of 14 February 2005, which narrowed the case against the Accused to spe-
cific events. Had the Defence started its investigations before the Chamber’s Decision,
it would likely have been a waste of time and financial resources.

37. Having reviewed the factual history of the proceedings, this Chamber notes that
from the initial appearance of the Accused until now, the proceedings have been con-
tinuously advancing taking into account the particularities and the complexity of the
case. Thus, in light of the complexity of the case and the proceedings, the serious
charges against the Accused, the conduct of both parties and of the Registry, the
Chamber does not consider that the right of the Accused to be tried without undue
delay has been violated.

ON THE ABUSE OF PROCESS

38. This Chamber notes that the doctrine of abuse of process has been previously applied
by both ad hoc Tribunals37. In the Barayagwiza Case, the Appeals Chamber found that

36 Ibid., par. 40.
37 The Prosecutor v. Barayagwiza, Case n° ICTR-97-19-AR72, Decision (AC), 3 November 1999

(Barayagwiza Appeals Chamber Decision of 3 November 1999); The Prosecutor v. Barayagwiza, Case
n° ICTR-97-19-AR72, Decision (Prosecutor’s Request for Review or Consideration) (AC),
31 March 2000; The Prosecutor v. Nyiramasuhuko, Case n° ICTR-97-21-T, Decision on Defence
Motion for a Stay of Proceedings and Abuse of Process, 20 February 2004 (TC); The Prosecutor
v. Dragan Nikolic, Case n° IT-94-2-PT, Decision on Defence Motion Challenging the Exercise
of Jurisdiction by the Tribunal, 9 October 2002; The Prosecutor v. Dragan Nikolic, Case n° IT-
94-2-AR73, Decision on Interlocutory Appeal Concerning Legality of Arrest, 5 June 2003.
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the abuse of process doctrine may be relied on its two distinct situations : (1)
where delay has made a fair trial for the accused impossible; and (2) where in the
circumstances of particular case, proceeding with the trial of the accused would
contravene the court’s sense of justice, due to pre-trial impropriety or misconduct38.

39. In light of the circumstances detailed above, this Chamber does not consider
that, in the present case, a fair trial has become impossible, or that the continuation
of proceedings would contravene the sense of justice of the Tribunal.

40. The alleged effect of the elapsed period of time on the witness testimonies is
not particular to the Defence and could apply to Prosecution and other Accused before
the Tribunal. Conversely, the Chamber is of the view that the guarantees of a fair
trial are enhanced following the amendment of the Indictment. Since the case against
the Accused now is narrower and focused on particular events, the preparation of the
Defence should be facilitated.

41. The Defence’s contention of an alleged appearance of bias on behalf of the
Prosecution Counsel and the subsequent impossibility to have a fair trial is not sup-
ported by any evidence. Under Article 15 of the Statute, the Prosecution acts inde-
pendently. The prosecutorial functions under the Statute are presumed to be exercised
regularly39. In addition, following the Appeals Chamber Decisions of 28 September
2004 and 22 October 200440, a new panel of Judges has been assigned in the present
case. The Defence has shown neither the existence of an unlawful or improper motive
for the prosecution against the Accused nor the existence of any connection between
the new Bench and Prosecution Counsel.

42. The Tribunal was established to contribute to the process of reconciliation and
of restoration of international peace and security in Rwanda41. Its major role has been
recognized by the international community42. Ensuring a fair trial to the Accused with
a more concise Indictment will contribute to the Tribunal’s mission and will guarantee
for the Accused and the victims that Justice is done.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Motion.

Arusha, 3 June 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

38 Barayagwiza Appeals Chamber Decision of 3 November 1999, para. 77.
39 The Prosecutor v. Delalic et al., Judgment (AC), 20 February 2001, para. 611; see Prose-

cutor v. Karemera et al., Case n° ITCR-98-44-PT, Decision on Severance of André Rwamakuba
and for Leave to File Amended Indictment, 14 February 2005 (TC), para. 28.

40 The Karemera et al., Decision on Interlocutory Appeals Regarding the Continuation of Pro-
ceedings with a Substitute Judge and on Nzirorera’s Motion for Leave to Consider New Material
(AC), 28 September 2004; Karemera et al., Reasons for Decision on Interlocutory Appeals
Regarding the Continuation of Proceedings with a Substitute Judge and on Nzirorera’s Motion
for Leave to Consider New Material (AC), 22 October 2004.

41 SC Resolutions.
42 SC Resolutions.

2090719_Rwanda 2005.book  Page 3045  Wednesday, May 25, 2011  1:15 PM



3046 RWAMAKUBA

Acte d’accusation modifié*
8 juin 2005 (ICTR-98-44C-I)

(Original : Français)
Le Procureur du Tribunal pénal international pour le Rwanda (le «Procureur»), en

vertu des pouvoirs à lui conférés par l’article 17 du Statut du Tribunal pénal inter-
national pour le Rwanda (le «Statut du Tribunal»), accuse :

André RWAMAKUBA

En application de l’article 2 du Statut du Tribunal, des crimes suivants :
i) Génocide, ou subsidiairement,
ii) Complicité dans le génocide

En application de l’article 3 du Statut du Tribunal, des crimes suivants :
iii) Extermination, et
iv) Assassinats, constitutifs de crimes contre l’humanité

L’Accusé

I. RENSEIGNEMENTS CONCERNANT L’ACCUSÉ

1. André Rwamakuba est né en 1950 dans la commune de Gikomero, préfecture
de Kigali-rural, au Rwanda. Médecin de formation, il était Ministre de l’éducation pri-
maire et secondaire au sein du Gouvernement intérimaire constitué le 8 avril 1994.
Ayant prêté serment le 9 avril 1994, il a exercé cette fonction jusqu’à ce que le Gou-
vernement intérimaire s’enfuie du Rwanda en juillet 1994. André Rwamakuba était
également «porte-parole» du Gouvernement intérimaire, membre du MDR et associé
à l’aile «Hutu Power» de ce parti.

II. POUVOIR ET RESPONSABILITÉS LÉGALES DE L’ACCUSÉ

2. André Rwamakuba était membre du Comité Exécutif du parti politique MDR-
Power et membre du comité préfectoral de ce parti dans sa préfecture d’origine.
Ministre de l’éducation primaire et secondaire au sein du Gouvernement intérimaire,
il avait, à ce titre, de l’autorité et de l’influence sur les autorités administratives et
locales et celles-ci exécutaient ses instructions. L’accusé exerçait cette même autorité
et contrôle sur les chefs régionaux et locaux du «programme de défense civile», en
particulier sur les Interahamwe et milices apparentées de Gikomero, sa commune

* Acte d’accusation du 23 février, déposé conformément à l’ordonnance de la Chambre de
première instance III en date du 26 mai 2005.

2090719_Rwanda 2005.book  Page 3046  Wednesday, May 25, 2011  1:15 PM



ICTR-98-44C 3047

d’origine, ainsi que sur les miliciens présents à l’Hôpital universitaire de Butare et
dans les environs :

Chefs d’accusation

CHEF 1 : GENOCIDE

Le Procureur accuse André Rwamakuba de Génocide, en application des articles 2
et 6 (1) du Statut du Tribunal, en ce qu’il a été responsable, durant la période située
entre le 6 avril et le 30 avril 1994, du meurtre de membres de la population tutsie,
d’atteintes graves à leur intégrité physique ou mentale, ou de la soumission intention-
nelle de cette population à des conditions d’existence devant entraîner sa destruction
physique, ces crimes étant commis dans l’intention de détruire, en tout ou en partie,
le groupe racial ou ethnique tutsi ainsi qu’il est indiqué ci-après;

Ou subsidiairement

CHEF 2 : COMPLICITÉ DANS LE GÉNOCIDE

Le Procureur accuse André Rwamakuba de Complicité dans le génocide, en appli-
cation des articles 2 et 6 (1) du Statut du Tribunal en ce qu’il a, durant la période
située entre le 6 avril et le 30 avril 1994, incité des personnes à tuer des membres
de la population tutsie, à porter gravement atteinte à leur intégrité physique ou men-
tale ou à soumettre intentionnellement cette population à des conditions d’existence
devant entraîner sa destruction physique, ou a fourni à ces personnes les moyens de
commettre les crimes précités, tout en sachant qu’elles avaient l’intention de détruire,
en tout ou en partie, le groupe racial ou ethnique tutsi, ainsi qu’il est indiqué ci-après;

3. À l’issue du congrès extraordinaire du MDR tenu à Kabusunzu, Kigali, le
26 juillet 1993 ou vers cette date, André Rwamakuba a adhéré à l’aile extrémiste
«Hutu Power» du parti, en tant que membre de sa direction, tout comme Froduald
Karamira, l’un des chefs du parti, et Jean Kambanda, homme politique de premier
plan qui deviendra Premier Ministre du Gouvernement intérimaire formé le 8 avril
1994. Après la création de MDR «Power», le 26 juillet 1993, ou vers cette date, pra-
tiquement, tous les week-end et jusqu’au mois de janvier 1994, André Rwamakuba
a effectué, souvent en compagnie des autorités locales et responsables du MDR
«Power», des tournées dans sa commune d’origine, Gikomero, située dans la préfec-
ture de Kigali-rural. Il a organisé des rencontres et participé à des rassemblements
qui ont eu lieu dans les secteurs de Kayanga, Gikomero, Rutunga, Gasabo et Gicaca.
Au cours de ces rassemblements, André Rwamakuba, diffusait des chansons du parti
Parmehutu. L’objectif recherché, était de recruter des membres pour le parti MDR-
Power, et de manifester un soutien au «Hutu Power». L’accusé a exhorté la majorité
hutue à s’opposer aux Accords de paix d’Arusha et à exterminer les Tutsis.

4. Pendant ces campagnes de «sensibilisation» menées dans la commune de Giko-
mero, notamment en janvier 1994, André Rwamakuba circulait parfois, à bord d’un
véhicule équipé d’un amplificateur de voix pour exhorter les Hutus à s’unir afin de
se débarrasser des Tutsis. Dans ses messages, dont le principal but était d’attiser la
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haine et la violence des Hutu envers les Tutsi, une phrase revenait sans cesse : «le
temps est venu pour vous Hutus de vous débarrasser de l’ennemi».

5. Au cours de la période allant de janvier à juin 1994, André Rwamakuba a, lors
de divers rassemblements et réunions publiques organisés dans la commune de Giko-
mero, fait des déclarations ou s’est publiquement associé aux propos tenus ou aux
actes commis par d’autres personnes. C’est ainsi, qu’à partir du mois de janvier et
durant toute la période qui a précédé les évènements d’avril 1994, dans les secteurs
de Sha, Nduba, Shango, Kayanga, Gikomero et dans les communes voisines de Giko-
mero, à savoir, Rutungo, Rubungo et Kanombe, il a publiquement incité les partici-
pants à combattre « l’ennemi », tous les Tutsis étaient désignés comme étant
«l’ennemi», les «complices de l’ennemi» ou les «complices du FPR». Après ces ren-
contres, durant lesquelles l’accusé demandait l’extermination des Tutsi, les participants
devenaient surexcités, agressifs et disposés à attaquer physiquement les Tutsis et à les
détruire en tant que groupe. Ces discours de l’accusé, furent le signal du commence-
ment des tueries dans la commune. En outre, lorsque les tueries ont commencé au
début d’avril 1994, André Rwamakuba a souvent loué et félicité publiquement les
miliciens d’avoir tué des Tutsis; de ce fait, il a incité d’autres miliciens et civils armés
à participer à d’autres attaques et massacres contre la population tutsie.

6. Entre le 1er janvier 1994 et le 17 juillet 1994, André Rwamakuba a participé à
une campagne de mise à mort des Tutsis dans la commune de Gikomero et dans la
préfecture de Butare, incité ou ordonné à d’autres personnes à prendre part à cette
campagne, ou a de toute autre manière, aidé et encouragé autrui à la planifier, pré-
parer ou exécuter. Ce faisant, l’accusé a mobilisé les ressources matérielles et logis-
tiques de son parti politique MDR-Power, des autres partis alliés au MRN et au
«Hutu Power», des ministères du Gouvernement intérimaire contrôlés par ces partis,
et de l’armée, afin de les utiliser contre la population tutsie du Rwanda considérée
comme «l’ennemi» ou comme «complices de l’ennemi», et mettre ainsi à exécution
de cette campagne visant à attaquer, tuer et détruire les Tutsis en tant que groupe.

7. André Rwamakuba, a participé à la conception, à l’élaboration, à la propagation
et à la légitimation des politiques du Gouvernement intérimaire du 8 avril 1994. Ces
politiques ont été développées et utilisées pour mettre en œuvre une vaste campagne
de violence dirigée contre la population tutsie sur toute l’étendue du territoire du
Rwanda.

8. A cet égard, André Rwamakuba, a utilisé le programme de «défense civile»
approuvé par l’État, dans le cadre duquel les responsables de l’administration territo-
riale (préfets, bourgmestres et conseillers) et les responsables du MRND et du MDR-
«Power» recrutaient des civils, en général des membres de la jeunesse hutue locale,
pour les intégrer aux milices «ailes jeunesse» des partis politiques sous l’autorité
d’officiers à la retraite et de réservistes. Ces milices étaient mises à profit pour établir
et contrôler des barrages routiers, traquer et tuer des civils tutsis. De plus, ce corps
d’«auto-défense civile» était déployé en patrouilles armées pour identifier, rechercher
et tuer les membres de la population tutsie.

9. Le 17 mai 1994 ou vers cette date, lors d’une réunion du Conseil des ministres,
le Gouvernement intérimaire a mis en œuvre des mesures relatives à la gestion du
programme de «défense civile», confiant officiellement la responsabilité de ce pro-
gramme à André Rwamakuba et à certains autres ministres.
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10. André Rwamakuba a planifié, incité à commettre, ordonné, commis ou de toute
autre manière aidé et encouragé à commettre des attaques dirigées contre la popula-
tion tutsie à Gikomero, sa commune d’origine. Tous ces actes visaient à détruire, en
tout ou en partie, les tutsis en tant que groupe.

11. Entre le 10 et le 20 avril 1994, André Rwamakuba a livré des sacs de machettes
au domicile d’André Muhire près du centre commercial de Ndatemwa dans le secteur
de Gasabo, situé dans sa commune d’origine de Gikomero, préfecture de Kigali-rural.
À cette occasion, entre le 10 et le 11 avril, André Rwamakuba a tenu une réunion
avec plusieurs membres locaux influents du parti politique MDR-«Hutu Power»,
parmi lesquels les nommés Joas Habimana, Président du MDR «Power» du secteur
de Rutunga, Ndamage, et André Muhire. Plusieurs jours plus tard, vers le 13 avril,
André Muhire a distribué les machettes aux résidents de la localité qui les ont utili-
sées pour attaquer et massacrer la population tutsie. Suite à ces attaques, de nombreux
Tutsi ont trouvé la mort, parmi lesquels des résidents du Centre de Ndatemwa, à
savoir la femme du nommé Gakumba et son fils Kambanda, les nommés Kanuma,
Rwihimba, Kankidi, Rutembya et Rutembesa, ainsi que de nombreux réfugiés non
identifiés, en provenance des secteurs de Rutongo, Nkuzuzu et Rutanga. De même,
entre le 10 et le 11 avril, André Rwamakuba, a livré des sacs de machettes au domi-
cile d’Etienne Kamanzi, le Directeur du Centre de santé de Kayanga, tout en sachant
ou en ayant des raisons de savoir que ces machettes seraient utilisées lors des attaques
contre les tutsis de ces localités. Ce faisant, il a aidé et encouragé la campagne de
massacres lancée contre la population tutsie.

12. Entre le 10 et le 20 avril 1994, André Rwamakuba s’est, régulièrement rendu
dans la commune de Gikomero, ou, entre le 10 et le 12 avril, accompagné de Ruta-
ganira, Bourgmestre de la commune, du Brigadier Nyarwaya, de Kabanguka Mathias,
comptable de la commune et de deux policiers, lors d’un rassemblement près du
bureau de secteur, il a demandé aux personnes présentes dans la foule pourquoi les
massacres n’avaient pas commencé. Il a alors saisi des documents appartenant à deux
jeunes gens inconnus, mais identifiés comme étant des Tutsi, les a déchirés et a
ordonné à la foule de s’emparer des jeunes gens et de les tuer. Aussitôt, des personnes
présentes dans la foule, portant des armes à feu, des machettes et des gourdins, parmi
lesquelles, les nommés Ngiruwosanga, habitant du secteur, Ngarambe et Kayibanda,
deux policiers communaux, ont attrapé les deux jeunes gens désignés par André Rwa-
makuba et les ont emmenés dans une zone boisée où ils les ont tués tandis que l’accu-
sé, non loin, les regardait faire. Par la suite, cette même foule a arrêté un motocycliste
non identifié, qui prétendait fuir les massacres de la commune de Rutongo. André
Rwamakuba a déclaré, s’adressant à la foule, que le motocycliste ne pouvait être un
Hutu car seuls les Tutsi fuyaient et il a décidé de la mise à mort du jeune homme.
Cette même foule armée, sur ordre et instigation d’André Rwamakuba, a conduit le
motocycliste dans la zone boisée pour le tuer. L’accusé a alors dit à l’endroit de la
foule qu’elle venait de commencer les tueries et que c’était un bon début. À la suite
de ces ordres et incitations, ce même jour, dans l’après midi, des miliciens Intera-
hamwe, des éléments de la Garde Présidentielle, aidés de la population ont entrepris
le massacre des réfugiés Tutsi, dans la commune de Gikomero, notamment au centre
de santé de Kayanga, au Centre scolaire protestant de Gikomero et à Gicaca. Ces
massacres ont fait des milliers de morts parmi lesquels, les réfugiés venus de Remera,
le centre ville de Kigali, de la commune voisine de Gikoro, et du secteur de Kabuga,
commune de Rubungo.
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13. Entre le 13 et le 15 avril 1994, dans la matinée, André Rwamakuba, accom-
pagné par des autorités locales parmi lesquelles, Mathias Rubanguka, comptable de
la commune, Callixte Kabarera, Inspecteur des écoles, le Brigadier Nyarwaya, le
Bourgmestre de Gikomero Rutaganira, Thomas Mabango, conseiller de Kayanga, des
militaires et des miliciens Interahamwe, s’est rendu au Centre de Santé de Kayanga,
dans le secteur de Kayanga, où de nombreux tutsi s’étaient réfugiés, fuyant les mas-
sacres qui avaient commencé dans leurs secteurs. Ils étaient, à la demande du Direc-
teur-adjoint, rassemblés dans la cour du Centre. Dès son arrivée, André Rwamakuba
a déclaré que les tueries avaient commencé partout ailleurs et qu’il se rendait compte
que rien n’avait été fait au niveau du Centre. L’accusé, en déclarant donner l’exemple,
a alors brandi une arme à feu, donnant ainsi le signal du début des massacres aux
militaires et Interahamwe, lesquels ont commencé, en sa présence, à tuer les tutsi avec
des armes à feu, des machettes et des gourdins. Peu après le début des tueries, alors
qu’il pleuvait, André Rwamakuba, parlant des cadavres des Tutsi, a demandé d’enle-
ver toute cette saleté. L’accusé a assisté aux tueries jusqu’à son départ du Centre,
alors que les militaires et Interahamwe ont continué les tueries durant plusieurs
heures. Il n’y aurait eu aucun survivant a ce massacre qui aurait fait environ une cen-
taine de victimes dont les cadavres ont été jetés dans une fosse commune. Ces vic-
times étaient, pour la plupart, des malades hospitalisés et des réfugiés tutsis ayant fui
les tueries des secteurs voisins, notamment celles des paroisses de Gikomero et de
Gicaca.

14. Entre le 27 et le 29 avril, ou vers ces dates, André Rwamakuba a été le porte-
parole du Gouvernement intérimaire. En cette qualité, il a prononcé des discours et
lu des communiqués sur les ondes de Radio Rwanda et de la RTLM, dans lesquels
il encourageait les Interahamwe, et les autres auditeurs à continuer de faire la chasse
aux Tutsis. En outre, du mois de mai au mois de juin 1994, André Rwamakuba a
animé plusieurs émissions à la radio au cours desquelles il exhortait les miliciens Inte-
rahamwe à continuer de faire la chasse aux Tutsis partout où ils se cachaient et à
les exterminer.

15. Entre le 18 et le 25 avril 1994, à l’Hôpital universitaire de Butare, André Rwa-
makuba, souvent accompagné du Docteur Geoffroy Gatera, des militaires, de miliciens
et civils armés, a ordonné, incité à commettre, commis ou de toute autre manière,
aidé et encouragé les tueries de patients et de personnes déplacées d’origine tutsie
réfugiées à l’hôpital Universitaire de Butare, dans l’intention de détruire, en tout ou
partie, le groupe ethnique tutsi. C’est ainsi, que lors de la visite d’une délégation offi-
cielle À l’hôpital, il a demandé à la responsable de Médecins Sans Frontières, de ne
pas soigner les blessés Tutsi, de se débarrasser d’eux et de ne pas en admettre
d’autres. André Rwamakuba, armé d’une petite hache à sa ceinture, a, durant la
période sus-indiquée, souvent en compagnie du docteur Gatera, de militaires armés,
de miliciens Interahamwe et de civils armés de coupe-coupe, de hachettes et de mas-
sues, circulé dans les salles de l’hôpital, en vue de vérifier les cartes d’identité,
d’identifier les réfugiés et malades Tutsi, de les sélectionner et de les faire embarquer
dans un véhicule contrôlé par des Interahamwe armés de gourdins et de machettes.
Les personnes emmenées, n’ont plus jamais été revues. Durant toute la période, ci-
dessus mentionnée, dans la matinée ou dans l’après-midi, André Rwamakuba a, régu-
lièrement, lors de ses passages dans les salles, enlevé les perfusions des malades et
notamment dans une salle d’hospitalisation où se trouvaient des femmes malades tut-
sies, non identifiées.
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16. Concomitamment aux faits relatés ci-dessus, André Rwamakuba a directement
occasionné la mort de plusieurs personnes identifiées comme étant des Tutsis. C’est
ainsi que lors de ces passages dans les salles, il a causé la mort d’un patient tutsi,
inconnu, en lui portant des coups de hache à la tête. Le cadavre de cette personne
tutsie, non identifiée, a été, par la suite, emmené par les miliciens. S’agissant des
patientes, mentionnées ci-dessus qui étaient dans la salle d’hospitalisation, cinq d’entre
elles, identifiées comme étant des tutsis, ont trouvé la mort suite aux coups de hache
assénés par André Rwamakuba. L’accusé a blessé des personnes tutsies, rencontrées
dans les couloirs de l’hôpital en les frappant à la tête avec sa hache. Parmi eux, les
nommés Rukara et Mutabazi, ayant subi de graves atteintes à leur intégrité corporelle,
ont été achevés par les Interahamwe. Suite à ces actes et incitations de l’accusé, de
nombreux réfugiés et malades-Tutsis ont été massacrés à l’hôpital universitaire de
Butare. Parmi les victimes figurent : les nommés Déogène, Placide, et les parents de
plusieurs rescapés de ces tueries. Les corps des centaines de victimes des massacres
organisés par André Rwamakuba à l’hôpital universitaire de Butare, ont été rassem-
blés et enterrés dans des fosses communes situées derrière l’enceinte de l’hôpital.

17. Le 28 avril 1994 ou vers cette date, André Rwamakuba a annoncé sur les ondes
de Radio Rwanda qu’il y avait «la sécurité à Butare parce que les Inyenzi ont été
supprimés» Il faisait ainsi allusion aux massacres des résidents tutsis perpétrés à la
suite de la campagne de sensibilisation organisée, le 25 avril 1994 ou vers cette date
par une délégation du Gouvernement intérimaire à laquelle il avait participé.

18. Les massacres de Tutsis se sont poursuivis en s’intensifiant à l’hôpital univer-
sitaire de Butare jusque vers la fin de mai 1994, surtout après une réunion tenue le
15 mai 1994 ou vers cette date à la faculté de médecine, où le Premier Ministre Jean
Kambanda avait pris la parole pour encourager les autorités de l’université à
«continuer la lutte jusqu’à la victoire finale».

19. Au moment où le Gouvernement intérimaire fuyait le Rwanda à la mi-juillet
1994, des centaines de milliers d’hommes, de femmes et d’enfants non armés avaient
été tués, conséquence directe des politiques élaborées et autorisées par le MRND et
les partis politiques appartenant comme lui au mouvement «Hutu Power», et mises
en œuvre par le truchement de l’appareil de l’État. Ayant participé à la conception
et a l’exécution de ces politiques, André Rwamakuba est directement responsable des
tueries de centaines de Tutsi commises dans la commune de Gikomero et à l’hôpital
Universitaire de Butare et voulait, par ces tueries, détruire les Tutsi en tant que
groupe.

CHEF 3 : EXTERMINATION, CONSTITUTIVE DE CRIME

CONTRE L’HUMANITÉ

Le Procureur accuse André Rwamakuba d’extermination, constitutive de crime
contre l’humanité, en application des articles 3 et 6 (1) du Statut du Tribunal, en ce
qu’il a, dans la commune de Gikomero et à l’hôpital universitaire de Butare, durant
la période située entre le 6 avril et le 30 avril 1994, tué ou fait tuer des personnes,
dans le cadre d’une attaque généralisée ou systématique dirigée contre une population
civile en raison de son appartenance politique, ethnique ou raciale.
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20. Les allégations portées aux paragraphes 1 à 19 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce présent chef d’accusation.

21. Entre le 6 avril et le 17 juillet 1994, il y a eu sur toute l’étendue du Rwanda
des attaques généralisées et systématiques dirigées contre une population civile en rai-
son de son appartenance au groupe racial ou à l’ethnie tutsie ou de son opposition
politique au MRND ou aux partis politiques «Hutu Power». André Rwamakuba a pla-
nifié, incité à commettre, ordonné, commis ou de toute autre manière aidé et encou-
ragé à planifier, ou exécuter le massacre de personnes considérées comme des Tutsis
ou présumées être politiquement opposées au mouvement «Hutu Power», ainsi qu’il
est indiqué plus-haut.

22. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes perpétré dans la commune de Gikomero, préfecture de Kigali-
rural et à l’hôpital universitaire de Butare, en ce qu’il a planifié, incité à commettre,
ordonné, commis ou a de toute autre manière aidé et encouragé à planifier, préparer
et exécuter les crimes exposés ci-dessus.

23. Tels que relatés aux paragraphes 11, 12, 13, 15, entre le 10 et le 25 avril 1994,
les attaques menées contre la population tutsie, dans la commune de Gikomero et à
l’hôpital universitaire de Butare, sur instigation d’André Rwamakuba, ont fait des cen-
taines victimes.

Parmi les victimes de ces attaques considérées figuraient :
De nombreuses personnes, identifiées comme étant des Tutsi, résidant ou réfugiés

dans la commune de Gikomero, et notamment au Centre de Ndatemwa et au Centre
de Santé de Kayanga, où il n’y a eu aucun survivant.

De nombreuses personnes réfugiées et malades Tutsi, emmenées, de force hors de
l’hôpital universitaire de Butare à la mi-avril par des miliciens armés, pour être tuées
suivant les instructions d’André Rwamakuba.

De nombreuses personnes tuées par les miliciens armés, dans les locaux de l’hôpital
universitaire de Butare, au cours de la seconde moitié du mois d’avril 1994, sur ordre
ou incitation d’André Rwamakuba ou en sa présence.

CHEF 4 : ASSASSINATS, CONSTITUTIFS DE CRIMES

CONTRE L’HUMANITE

Le Procureur accuse André Rwamakuba d’assassinats, constitutifs de crimes contre
l’humanité, en application des articles 3, 6 (1) du Statut du Tribunal, en ce qu’il a,
dans la commune de Gikomero et à l’hôpital universitaire de Butare, durant la période
située entre le 6 avril et le 30 avril 1994, tué ou fait tuer des personnes, dans le cadre
d’une attaque généralisée ou systématique dirigée contre une population civile en rai-
son de son appartenance politique, ethnique ou raciale.

24. Les allégations portées aux paragraphes 1 à 23 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce chef d’accusation.

25. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes, perpétré dans la commune de Gikomero, préfecture de Kigali-
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rural et à l’hôpital universitaire de Butare, en ce qu’il a, planifié, incité à commettre,
ordonné, commis ou de toute autre manière, aidé et encouragé à planifier, préparer
et exécuter les crimes exposés en détail plus-haut.

26. Tels que relatés aux paragraphes 12, 16, entre le 10 et le 25 avril, lors des
attaques systématiques et généralisées menées, à l’hôpital universitaire de Butare
contre les réfugiés et malade Tutsi, André Rwamakuba, a, personnellement, été res-
ponsable de la mort :
– De trois jeunes inconnus, mais identifiés comme étant des tutsis, se trouvant au sein

d’une foule rassemblée près du Bureau de secteur de Gikomero.
– D’un homme, patient de l’hôpital universitaire de Butare, inconnu, mais identifié

comme étant un Tutsi, à qui il a asséné un coup de hache à la tête. Le corps a
été, par la suite, emmené par les Interahamwe.

– Des nommés Rukara et Mutabazi, deux tutsis, rencontrés dans les couloirs de
l’hôpital universitaire de Butare à qui il a donné des coups de hache à la tête leur
occasionnant des blessures graves. Ces personnes, ont aussitôt été achevées par les
Interahamwe armés.

– De cinq patientes inconnues, mais identifiées comme étant des tutsies, se trouvant
dans une salle d’hospitalisation de l’hôpital universitaire de Butare, qui tout en reti-
rant leurs perfusions, il a porté des coups de hache la tête.
Les actes et omissions d’André Rwamakuba exposés dans à présent acte d’accusa-

tion sont punissables selon les dispositions des articles 22 et 23 du Statut du Tribunal.

Arusha, le 8 juin 2005.

[Signé] : Hassan Bubacar Jallow

***
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Indictment
9 June 2005 (ICTR-98-44C-I)

(Original : French)
The Prosecutor of International Criminal Tribunal for Rwanda (“The Prosecutor”),

pursuant to the authority stipulated in Article 17 of the Statute of the International
Criminal Tribunal for Rwanda (the “Statute of the Tribunal”), charges :

André RWAMAKUBA

Pursuant to Article 2 of the Statute of the Tribunal, with :
(i) Genocide or, alternatively,
(ii) Complicity in genocide

Pursuant to Article 3 of the Statute of the Tribunal with
(iii) Extermination, and
(iv) Murder, as crimes against humanity

The accused

I. PARTICULARS OF THE ACCUSED

1. André Rwamakuba was born in 1950 in Gikomero commune, Kigali-rural pré-
fecture, Rwanda. André Rwamakuba was trained as a physician and was Minister of
Primary and Secondary Education in the Interim Government of 8 April 1994, talking
the oath of office on 9 April 1994 and continuing in that capacity until the Interim
Government fled from Rwanda in July 1994. André Rwamakuba also served as
“spokesman” for the Interim Government, and was a member of MDR political party,
associated with that party’s “Hutu Power” wing.

II. AUTHORITY AND LEGAL DUTIES OF THE ACCUSED

2. André Rwamakuba was a member of the Executive Committee of MDR “Power”
political party and was a member of that party’s comité préfectoral in his préfecture
of origin. As Minister of Primary and Secondary Education in the Interim Govern-
ment, he had authority and influence over local administrative officials that executed
his instructions. The Accused exercised the same authority and control over regional
and local leaders of the “civil defence force”, particularly over the Interahamwe and
related militias in Gikomero, his home commune, and militiamen that were present
in and around the Butare University Hospital.
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Acte d’accusation modifié
9 juin 2005 (ICTR-98-44C-I)

(Original : Français)
Le Procureur du Tribunal pénal international pour le Rwanda (le «Procureur»), en

vertu des pouvoirs à lui conférés par l’article 17 du Statut du Tribunal pénal inter-
national pour le Rwanda (le «Statut du Tribunal»), accuse :

André RWAMAKUBA

en application de l’article 2 du Statut du Tribunal, des crimes suivants :
i) Génocide, ou subsidiairement,
ii) Complicité dans le génocide

en application de l’article 3 du Statut du Tribunal, des crimes suivants :
iii) Extermination, et
iv) Assassinats, constitutifs de crimes contre l’humanité

L’Accusé

I. RENSEIGNEMENTS CONCERNANT L’ACCUSÉ

1. André Rwamakuba est né en 1950 dans la commune de Gikomero, préfecture
de Kigali-rural, au Rwanda. Médecin de formation, il était Ministre de l’éducation pri-
maire et secondaire au sein du Gouvernement intérimaire constitué le 8 avril 1994.
Ayant prêté serment le 9 avril 1994, il a exercé cette fonction jusqu’à ce que le Gou-
vernement intérimaire s’enfuie du Rwanda en juillet 1994. André Rwamakuba était
également «porte-parole» du Gouvernement intérimaire, membre du MDR et associé
à l’aile «Hutu Power» de ce parti.

II. POUVOIR ET RESPONSABILITÉS LÉGALES DE L’ACCUSÉ

2. André Rwamakuba était membre du Comité Exécutif du parti politique MDR-
Power et membre du comité préfectoral de ce parti dans sa préfecture d’origine.
Ministre de l’éducation primaire et secondaire au sein du Gouvernement intérimaire,
il avait, à ce titre, de l’autorité et de l’influence sur les autorités administratives et
locales et celles-ci exécutaient ses instructions. L’accusé exerçait cette même autorité
et contrôle sur les chefs régionaux et locaux du «programme de défense civile», en
particulier sur les Interahamwe et milices apparentées de Gikomero, sa commune
d’origine, ainsi que sur les miliciens présents à l’Hôpital universitaire de Butare et
dans les environs.
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Charges

COUNT 1 : GENOCIDE

The Prosecutor charges André Rwamakuba with Genocide, pursuant to Articles 2
and 6 (1) of the Statute of the Tribunal in that on or between 6 April and 30 April
1994, in Gikomero commune and at Butare University Hospital, he was responsible
for killing or causing serious bodily or mental harm to members of the Tutsi popu-
lation, or deliberately inflicting conditions of life upon the Tutsi population that were
calculated to bring about its physical destruction, with the intent to destroy, in whole
or in part, the Tutsi racial or ethnic group;

Or, alternatively,

COUNT 2 : COMPLICITY IN GENOCIDE

The Prosecutor charges André Rwamakuba with Complicity in Genocide, pursuant
to Articles 2 and 6 (1) of the Statute of the Tribunal in that on or between 6 April
and 30 April 1994, in Gikomero commune and at Butare University Hospital, he insti-
gated or provided the means to other persons to kill or cause serious bodily or mental
harm to members of the Tutsi population, or to deliberately inflict conditions of life
upon the Tutsi population that were calculated to bring about its physical destruction,
knowing that those other persons intended to destroy, in whole or in part, the Tutsi
racial or ethnic group, committed as follows :

3. Following an extraordinary congress of MDR political party held at Kabusunzu
in Kigali on or about 26 July 1993, André Rwamakuba became associated with the
party’s extremiste “Hutu Power” wing as a member of its executive team, along with
Frodoald Karamira, a leader of the party, and Jean Kambanda, a leading politician
who would subsequently become Prime Minister of Interim Government of 8 April
1994. After the establishment of MDR “Power” on 26 July 1993 or thereabouts,
André Rwamakuba, practically every weekend, up to and including January 1994, and
often accompanied by local authorities and officials of MDR “Power”, travelled about
his home commune in Gikomero, Kigali-rural préfecture. He organized meetings and
participated in rallies, André Rwamakuba distributed songs of Parmehutu party. The
Accused’s objective at the time was to recruit members for MDR “Power” party and
to support “Hutu Power”. The Accused called upon the Hutu majority to oppose the
Arusha Peace Accords and to exterminate the Tutsi.

4. During those “sensitization” campaigns in Gikomero commune, particularly in
January 1994, André Rwamakuba occasionally went about in a vehicle equipped with
a public address system exhorting Hutu to unite in order to get rid of Tutsis. His
announcements, the objective of which was to exhort Hutu to unite in order to get
rid of Tutsis, included repeated statements that “the time has come for you, Hutu, to
get rid of the enemy”.
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Chefs d’accusation

CHEF 1 : GENOCIDE

Le Procureur accuse André Rwamakuba de Génocide, en application des articles 2
et 6 (1) du Statut du Tribunal, en ce qu’il a été responsable, durant la période située
entre le 6 avril et le 30 avril 1994, du meurtre de membres de la population tutsie,
d’atteintes graves à leur intégrité physique ou mentale, ou de la soumission intention-
nelle de cette population à des conditions d’existence devant entraîner sa destruction
physique, ces crimes étant commis dans l’intention de détruire, en tout ou en partie,
le groupe racial ou ethnique tutsi ainsi qu’il est indiqué ci-après;

Ou subsidiairement

CHEF 2 : COMPLICITÉ DANS LE GÉNOCIDE

Le Procureur accuse André Rwamakuba de Complicité dans le génocide, en appli-
cation des articles 2 et 6 (1) du Statut du Tribunal en ce qu’il a, durant la période
située entre le 6 avril et le 30 avril 1994, incité des personnes à tuer des membres
de la population tutsie, à porter gravement atteinte à leur intégrité physique ou men-
tale ou à soumettre intentionnellement cette population à des conditions d’existence
devant entraîner sa destruction physique, ou a fourni à ces personnes les moyens de
commettre les crimes précités, tout en sachant qu’elles avaient l’intention de détruire,
en tout ou en partie, le groupe racial ou ethnique tutsi, ainsi qu’il est indiqué ci-après;

3. À l’issue du congrès extraordinaire du MDR tenu à Kabusunzu, Kigali, le
26 juillet 1993 ou vers cette date, André Rwamakuba a adhéré à l’aile extrémiste
«Hutu Power» du parti, en tant que membre de sa direction, tout comme Froduald
Karamira, l’un des chefs du parti, et Jean Kambanda, homme politique de premier
plan qui deviendra Premier Ministre du Gouvernement intérimaire formé le 8 avril
1994. Après la création de MDR «Power», le 26 juillet 1993, ou vers cette date, pra-
tiquement, tous les week-end et jusqu’au mois de janvier 1994, André Rwamakuba
a effectué, souvent en compagnie des autorités locales et responsables du MDR
«Power», des tournées dans sa commune d’origine, Gikomero, située dans la préfec-
ture de Kigali-rural. Il a organisé des rencontres et participé des rassemblements qui
ont eu lieu dans les secteurs de Kayanga, Gikomero, Rutunga, Gasabo et Gicaca. Au
cours de ces rassemblements, André Rwamakuba, diffusait des chansons du parti Par-
mehutu. L’objectif recherché, était de recruter des membres pour le parti MDR-Power,
et de manifester un soutien au «Hutu Power». L’accusé a exhorté la majorité hutue
à s’opposer aux Accords de paix d’Arusha et à exterminer les Tutsis.

4. Pendant ces campagnes de «sensibilisation» menées dans la commune de Giko-
mero, notamment en janvier 1994, André Rwamakuba circulait parfois, à bord d’un
véhicule équipé d’un amplificateur de voix pour exhorter les Hutus à s’unir afin de
se débarrasser des Tutsis. Dans ses messages, dont le principal but était d’attiser la
haine et la violence des Hutu envers les Tutsi, une phrase revenait sans cesse : «le
temps est venu pour vous Hutus de vous débarrasser de l’ennemi».
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5. During the period from January through June 1994, André Rwamakuba made
statements at various meetings and public gatherings in Gikomero commune, or
publicly associated himself with statements or acts by other persons at such gatherings.
Thus, from January 1994 and during the entire period preceding the events of April
1994 in Sha, Nduba, Shango, Kayanga and Gikomero secteurs, and in the communes
adjoining Gikomero, namely Rutungo, Rubungo and Kanombe, he publicly instigated
participants to combat “the enemy”, all the Tutsis being characterized as “the enemy”,
“accomplices of the enemy” or “accomplices of RPF”. After these gatherings, during
which the Accused signalled the start of killings in the commune. Furthermore, after the
killings began in early April 1994, André Rwamakuba often praised and congratulated
militiamen publicly for and on having killed Tutsis, thereby instigating other militias
and armed civilians to participate in further attacks and massacres against the Tutsi
population.

6. Between 1 January and 17 July 1994, André Rwamakuba participated in a killing
campaign against Tutsi in Gikomero commune and in Butare préfecture, instigated or
ordered others to participate in this campaign, or otherwise aided and abetted the plan-
ning, preparation or execution of the campaign. In so doing, the Accused mobilized
the physical and logistical resources of his political party, MDR “Power”, the other
parties that were allied with MRND and “Hutu Power”, the Interim Government
ministries controlled by those parties, and the military, to target Rwanda’s Tutsi
population as “the enemy” or “accomplices of the enemy”, and to execute this
campaign that sought to attack, kill and destroy the Tutsi as a group.

7. André Rwamakuba participated in formulating, articulating, publicizing, and
legitimizing the policies of the Interim Governement of 8 April 1994. Such policies
were elaborated and used to implement a vast campaign of violence against the Tutsi
population throughout Rwanda.

8. In this regard, André Rwamakuba utilized a state-endorsed program of “civilian
self defense”, whereby officials in the territorial administration [préfets, bourgmestres
and conseillers] and officials in MRND and MDR “Power” political parties recruited
civilians, usually local Hutu Youth, and consolidated them with political party “youth
wing” militias under the authority of retired military officers and reservists. The mili-
tias were used to mount and control roadblocks that tracked and killed Tutsi civilians.
Furthermore, this “civilian self defense” corps was deployed in armed patrols to iden-
tify, search out, and kill the Tutsi population.

9. On or about 17 May 1994, during a meeting of the Conseil des ministres, the
Interim Government implemented measures to manage the “civil defence force”, for-
mally entrusting responsibility for this program to André Rwamakuba and other
ministers.

10. André Rwamakuba planned, instigated, ordered, committed or otherwise
aided and abetted attacks against the Tutsi population in his home commune of
Gikomero. All those acts were intended to destroy, in whole or in part, the Tutsi
as a group.
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5. Au cours de la période allant de janvier à juin 1994, André Rwamakuba a, lors
de divers rassemblements et réunions publiques organisés dans la commune de Giko-
mero, fait des déclarations ou s’est publiquement associé aux propos tenus ou aux
actes commis par d’autres personnes. C’est ainsi, qu’à partir du mois de janvier et
durant toute la période qui a précédé les événements d’avril 1994, dans les secteurs
de Sha, Nduba, Shango, Kayanga, Gikomero et dans les communes voisines de Giko-
mero, à savoir, Rutungo, Rubungo et Kanombe, il a publiquement incité les partici-
pants à combattre l’«ennemi », tous les Tutsis étaient désignés comme étant
«l’ennemi», les «complices de l’ennemi» ou les «complices du FPR». Après ces ren-
contres, durant lesquelles l’accusé demandait l’extermination des Tutsi, les participants
devenaient surexcités, agressifs et disposés à attaquer physiquement les Tutsis et à les
détruire en tant que groupe. Ces discours de l’accusé, furent le signal du commence-
ment des tueries dans la commune. En outre, lorsque les tueries ont commencé au
début d’avril 1994, André Rwamakuba a souvent loué et félicité publiquement les
miliciens d’avoir tué des Tutsis; de ce fait, il a incité d’autres miliciens et civils armés
à participer à d’autres attaques et massacres contre la population tutsie.

6. Entre le 1er janvier 1994 et le 17 juillet 1994, André Rwamakuba a participé à
une campagne de mise à mort des Tutsis dans la commune de Gikomero et dans la
préfecture de Butare, incité ou ordonné à d’autres personnes à prendre part à cette
campagne, ou à de toute autre manière, aidé et encouragé autrui à la planifier, pré-
parer ou exécuter. Ce faisant, l’accusé a mobilisé les ressources matérielles et logis-
tiques de son parti politique MDR-Power, des autres partis alliés au MRN et au
«Hutu Power», des ministères du Gouvernement intérimaire contrôlés par ces partis,
et de l’armée, afin de les utiliser contre la population tutsie du Rwanda considérée
comme «l’ennemi» ou comme «complices de l’ennemi», et mettre ainsi à exécution
de cette campagne visant à attaquer, tuer et détruire les Tutsis en tant que groupe.

7. André Rwamakuba, a participé à la conception, à l’élaboration, à la propagation
et à la légitimation des politiques du Gouvernement intérimaire du 8 avril 1994. Ces
politiques ont été développées et utilisées pour mettre en œuvre une vaste campagne de
violence dirigée contre la population tutsie sur toute l’étendue du territoire du Rwanda.

8. A cet égard, André Rwamakuba, a utilisé le programme de «défense civile»
approuvé par l’État, dans le cadre duquel les responsables de l’administration territo-
riale (préfets, bourgmestres et conseillers) et les responsables du MRND et du MDR-
«Power» recrutaient des civils, en général des membres de la jeunesse hutue locale,
pour les intégrer aux milices «ailes jeunesse» des partis politiques sous l’autorité
d’officiers à la retraite et de réservistes. Ces milices étaient mises à profit pour établir
et contrôler des barrages routiers, traquer et tuer des civils tutsis. De plus, ce corps
d’«auto-défense civile» était déployé en patrouilles années pour identifier, rechercher
et tuer les membres de la population tutsie.

9. Le 17 mai 1994 ou vers cette date, lors d’une réunion du Conseil des ministres,
le Gouvernement intérimaire a mis en œuvre des mesures relatives à la gestion du
programme de défense civile, confiant officiellement la responsabilité de ce pro-
gramme à André Rwamakuba et à certains autres ministres.

10. André Rwamakuba a planifié, incité à commettre, ordonné, commis ou de toute
autre manière aidé et encouragé à commettre des attaques dirigées contre la popula-
tion tutsie à Gikomero, sa commune d’origine. Tous ces actes visaient à détruire, en
tout ou en partie, les tutsis en tant que groupe.
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11. Between 10 and 20 April 1994, André Rwamakuba delivered bags of machetes
to the home of André Muhire, near Ndatemwa trading centre in Gasabo secteur, in
his home commune of Gikomero, Kigali-rural préfecture. On that occasion, between
10 and 11 April, André Rwamakuba held a meeting with several influential local
members of MDR “Hutu Power” political party, including the persons known as Joas
Habimana, Chairman of MDR “Power” in Rutunga secteur, Ndamage and André
Muhire. Several days later, about 13 April, André Muhire distributed the machetes to
local residents, who then used them to attack and massacre the Tutsi population. Fol-
lowing such attacks, many Tutsis were killed, including residents of Ndatemwa Cen-
tre, namely the wife of a man called Gakumba and her son, Kambanda, and the per-
sons known ass Kanuma, Rwihimba, Kankidi, Rutembya, Rutembesa, and many
unidentified refugees from Rutongo, Nkuzuzu and Rutanga secteurs. Again, between
10 and 11 April 2004*, André Rwamakuba delivered bags of machetes to the home
of Etienne Kamanzi, the director of the Kayanga Health Center. The Accused knew,
or had reasons to know, that the machetes would be used in attacks against the Tutsi
in those areas, thereby aiding and abetting the killing campaign against the Tutsi
population.

12. Between 10 and 20 April 1994, André Rwamakuba went to Gikomero commune
where, during a rally near the secteur office, accompanied by Rutaganira, bourgmestre
of the commune, Brigadier Nyarwaya, Mathias Kabanguka, accountant of the com-
mune, and two men unknown but who were identified as policemen, he asked persons
in the crowd why the massacres had not started. He then seized documents belonging
to two unknown youths, but who were identified as Tutsis, tore the documents and
ordered the crowd to seize the youths and kill them. Persons present in the crowd
armed with firearms, machetes and clubs, including Ngiruwosanga, a secteur inhab-
itant, Ngarambe and Kayibanda, and two communal policemen, immediately seized
the two young men that André Rwamakuba had designated, let them away to a wood-
ed area and killed them as the Accused, who was not far, looked on. Thereafter, this
same crowd stopped an unidentified man on a motorcycle claiming to flee the mas-
sacres in Rutongo commune. André Rwamakuba, while speaking to the crowd, stated
that the motorcyclist could not be a Hutu since only Tutsis were fleeing, and decided
that the youth should be killed. At the instigation of and following orders from André
Rwamakuba, the same armed crowd led the youth away to a wooded area to kill him.
The accused then told the crowd that it had just started the killings and that it was
a good start. The same day, in the afternoon, Interahamwe militiamen, elements of
the Presidential Guard, with the assistance of members of the population, following
such orders and instigations, began to massacre Tutsi refugees, in Gikomero com-
mune, notably at Kayanga Health Center, Gikomero Protestant School, and Gicaca.
Thousands were massacred, including refugees from Remera, in Kigali town centre,
refugees from the neighbouring commune of Gikoro, and Kabuga secteur, Rubungo
commune.

* The year here mentioned is probably an error of the Tribunal. We should have read 1994.
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11. Entre le 10 et le 20 avril 1994, André Rwamakuba a livré des sacs de machettes
au domicile d’André Muhire près du centre commercial de Ndatemwa dans le secteur
de Gasabo, situé dans sa commune d’origine de Gikomero, préfecture de Kigali-rural.
À cette occasion, entre le 10 et le 11 avril, André Rwamakuba a tenu une réunion
avec plusieurs membres locaux influents du parti politique MDR-«Hutu Power»,
parmi lesquels les nommés Joas Habimana, Président du MDR «Power» du secteur
de Rutunga, Ndamage, et André Muhire. Plusieurs jours plus tard, vers le 13 avril,
André Muhire a distribué les machettes aux résidents de la localité qui les ont utili-
sées pour attaquer et massacrer la population tutsie. Suite à ces attaques, de nombreux
Tutsi ont trouvé la mort, parmi lesquels des résidents du Centre de Ndatemwa, à
savoir la femme du nommé Gakumba et son fils Kambanda, les nommés Kanuma,
Rwihimba, Kankidi, Rutembya et Rutembesa, ainsi que de nombreux réfugiés non
identifiés, en provenance des secteurs de Rutongo, Nkuzuzu et Rutanga. De même,
entre le 10 et le 11 avril, André Rwamakuba, a livré des sacs de machettes au domi-
cile d’Etienne Kamanzi, le Directeur du Centre de santé de Kayanga, tout en sachant
ou en ayant des raisons de savoir que ces machettes seraient utilisées lors des attaques
contre les tutsis de ces localités. Ce faisant, il a aidé et encouragé la campagne de
massacres lancée contre la population tutsie.

12. Entre le 10 et le 20 avril 1994, André Rwamakuba s’est, régulièrement rendu
dans la commune de Gikomero, ou, entre le 10 et le 12 avril, accompagné de Ruta-
ganira, Bourgmestre de la commune, du Brigadier Nyarwaya, de Kabanguka Mathias,
comptable de la commune et de deux hommes inconnus, mais identifiés comme étant
des policiers communaux, lors d’un rassemblement près du bureau de secteur, il a
demandé aux personnes présentes dans la foule pourquoi les massacres n’avaient pas
commencé. Il a alors saisi des documents appartenant à deux jeunes gens inconnus,
mais identifiés comme étant des Tutsi, les a déchirés et a ordonné à la foule de
s’emparer des jeunes gens et de les tuer. Aussitôt, des personnes présentes dans la
foule, portant des armes à feu, des machettes et des gourdins, parmi lesquelles, les
nommés Ngiruwosanga, habitant du secteur, Ngarambe et Kayibanda, deux hommes
inconnus, identifiés comme étant des policiers communaux, ont attrapé les deux
jeunes gens désignés par André Rwamakuba et les ont emmenés dans une zone boisée
où ils les ont tués tandis que l’accusé, non loin, les regardait faire. Par la suite, cette
même foule a arrêté un motocycliste non identifié, qui prétendait fuir les massacres
de la commune de Rutongo. André Rwamakuba a déclaré, s’adressant à la foule, que
le motocycliste ne pouvait être un Hutu car seuls les Tutsi fuyaient et il a décidé de
la mise à mort du jeune homme. Cette même foule armée, sur ordre et instigation
d’André Rwamakuba, a conduit le motocycliste dans la zone boisée pour le tuer.
L’accusé a alors dit a l’endroit de la foule qu’elle venait de commencer les tueries
et que c’était un bon début. À la suite de ces ordres et incitations, ce même jour,
dans l’après midi, des miliciens Interahamwe, des éléments de la Garde Présidentielle,
aidés de la population ont entrepris le massacre des réfugiés Tutsi, dans la commune
de Gikomero, notamment au centre de santé de Kayanga, au Centre scolaire protestant
de Gikomero et à Gicaca. Ces massacres ont fait des milliers de morts parmi lesquels,
les réfugiés venus de Remera, le centre ville de Kigali, de la commune voisine de
Gikoro, et du secteur de Kabuga, commune de Rubungo.
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13. Between 13 and 15 April 1994, in the morning, André Rwamakuba accompa-
nied by local authorities, including Mathias Rubanguka, accountant of the commune,
Callixte Kabarera, Inspector of Schools, Brigadier Nyarwaya, Rutaganira, bourgmestre
of Gikomero commune, Thomas Mabango, conseiller of Kanyanga, and soldiers and
Interahamwe militiamen, arrived at the Kayanga Health Center in Kayanga secteur,
where many Tutsi fleeing the massacres that had started in their secteurs had sought
refuge. At a man unknown but identified as the deputy director’s request, they assem-
bled in the courtyard of the Health Centre. Upon his arrival, André Rwamakuba stated
that the killings had started everywhere else and that he realized that nothing had been
done at the Health Centre. The Accused, stating that he was showing the example,
then brandished a firearm, signalling the start of the massacres to soldiers and Inte-
rahamwe who began, in his presence, to attack and kill the Tutsis with firearms,
machetes and clubs. Shortly after the beginning of the killings, while it was raining,
André Rwamakuba, referring to the bodies of Tutsis, demanded that such filth be
cleared. The Accused witnessed the killings until he left the Health Centre, while the
soldiers and Interahamwe continued the killings for several hours. No one survived
the massacre in which about a hundred people are alleged to have died. The bodies
of the victims were thrown into a mass grave. These victims were mostly in-patients
and Tutsi refugees fleeing the killings in the neighbouring secteurs, notably the
killings in the Parishes of Gikomero and Gicaca.

14. Between 27 and 29 April, or thereabouts, André Rwamakuba was spokesman
for the Interim Government and, in that capacity, delivered radio address and com-
muniqués on Radio Rwanda and RTLM encouraging the Interahamwe and the listening
audience to continue the hunt for Tutsis. Moreover, from May to June 1994, André
Rwamakuba made several radio broadcasts in which he urged Interahamwe militiamen
and the listening audience to continue to hunt down the Tutsis wherever they were
hiding and to exterminate them.

15. Between 18 and 25 April 1994, at Butare University Hospital, André Rwa-
makuba, often accompanied by Dr. Geoffroy Gatera, soldiers, militiamen and armed
civilians, ordered, instigated, committed, or otherwise aided and abetted killings of
Tutsi patients and displaced persons seeking refuge at Butare University Hospital with
the intent to destroy, in whole or in part, the Tutsi ethnic group. Thus, during an offi-
cial delegation’s visit to the Hospital, he asked a woman unknown but identified as
the head of Doctors Without Borders not to treat Tutsi casualties, to get rid of them
and not to admit any others. During the above-mentioned period, André Rwamakuba,
armed with a small axe hung on his belt, and often accompanied by Dr. Gatera, armed
soldiers, Interahamwe, militiamen and civilians armed with machetes, axes and clubs,
went around the hospital wards checking identity cards and identifying Tutsi refugees
and patients, selecting them and putting them on board a vehicle manned by Intera-
hamwe armed with clubs and machetes. The persons taken away were never seen
again. During this period, in the morning or afternoon, during his rounds, André Rwa-
makuba regularly removed drips from patients, in particular, in a ward where uniden-
tified sick Tutsi women were admitted.
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13. Entre le 13 et le 15 avril 1994, dans la matinée, André Rwamakuba, accom-
pagné par des autorités locales parmi lesquelles, Mathias Rubanguka, comptable de
la commune, Callixte Kabarera, Inspecteur des écoles, le Brigadier Nyarwaya, le
Bourgmestre de Gikomero Rutaganira, Thomas Mabango, conseiller de Kayanga, des
militaires et des miliciens Interahamwe, s’est rendu au Centre de Santé de Kayanga,
dans le secteur de Kayanga, où de nombreux tutsi s’étaient réfugiés, fuyant les mas-
sacres qui avaient commencé dans leurs secteurs. Ils étaient, à la demande d’un
homme inconnu, mais identifié comme étant le Directeur adjoint, rassemblés dans la
cour du Centre. Dès son arrivée, André Rwamakuba a déclaré que les tueries avaient
commencé partout ailleurs et qu’il se rendait compte que rien n’avait été fait au
niveau du Centre. L’accusé, en déclarant donner l’exemple, a alors brandi une arme
à feu, donnant ainsi le signal du début des massacres aux militaires et Interahamwe,
lesquels ont commencé, en sa présence, à tuer les tutsi avec des armes à feu, des
machettes et des gourdins. Peu après le début des tueries, alors qu’il pleuvait, André
Rwamakuba, parlant des cadavres des Tutsi, a demandé d’enlever toute cette saleté.
L’accusé a assisté aux tueries jusqu’à son départ du Centre, alors que les militaires
et Interahamwe ont continué les tueries durant plusieurs heures. Il n’y aurait eu aucun
survivant à ce massacre qui aurait fait environ une centaine de victimes dont les
cadavres ont été jetés dans une fosse commune. Ces victimes étaient, pour la plupart,
des malades hospitalisés et des réfugiés tutsis ayant fui les tueries des secteurs voisins,
notamment celles des paroisses de Gikomero et de Gicaca.

14. Entre le 27 et le 29 avril, ou vers ces dates, André Rwamakuba a été le porte-
parole du Gouvernement intérimaire. En cette qualité, il a prononcé des discours et
lu des communiqués sur les ondes de Radio Rwanda et de la RTLM, dans lesquels
il encourageait les Interahamwe, et les autres auditeurs à continuer de faire la chasse
aux Tutsis. En outre, du mois de mai au mois de juin 1994, André Rwamakuba a
animé plusieurs émissions à la radio au cours desquelles il exhortait les miliciens Inte-
rahamwe à continuer de faire la chasse aux Tutsis partout où ils se cachaient et à
les exterminer.

15. Entre le 18 et le 25 avril 1994, à l’Hôpital universitaire de Butare, André Rwa-
makuba, souvent accompagné du Docteur Geoffroy Gatera, des militaires, de miliciens
et civils armés, a ordonné, incité à commettre, commis ou de toute autre manière,
aidé et encouragé les tueries de patients et de personnes déplacées d’origine tutsie
réfugiées à l’hôpital Universitaire de Butare, dans l’intention de détruire, en tout ou
partie, le groupe ethnique tutsi. C’est ainsi, que lors de la visite d’une délégation offi-
cielle à l’hôpital, il a demandé à une femme inconnue, mais identifiée comme étant
la responsable de Médecins Sans Frontières, de ne pas soigner les blessés Tutsi, de
se débarrasser d’eux et de ne pas en admettre d’autres. André Rwamakuba, armé
d’une petite hache à sa ceinture, a, durant la période sus-indiquée, souvent en com-
pagnie du docteur Gatera, de militaires armés, de miliciens Interahamwe et de civils
armés de coupe-coupe, de hachettes et de massues, circulé dans les salles de l’hôpital,
en vue de vérifier les cartes d’identité, d’identifier les réfugiés et malades Tutsi, de
les sélectionner et de les faire embarquer dans un véhicule contrôlé par des Intera-
hamwe armés de gourdins et de machettes. Les personnes emmenées, n’ont plus
jamais été revues. Durant toute la période, ci-dessus mentionnée, dans la matinée ou
dans l’après-midi, André Rwamakuba a, régulièrement, lors de ses passages dans les
salles, enlevé les perfusions des malades et notamment dans une salle d’hospitalisation
où se trouvaient des femmes malades tutsies, non identifiées.
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16. Concurrently with the events related above, André Rwamakuba directly caused
the death of several persons identified as Tutsis. Thus during his ward rounds, he
caused the death of an unknown Tutsi patient by wounding him in the head with an
axe. The militiamen subsequently took away the body of that person. Five of the
patients referred to above as having been in the in-patients ward, and who were iden-
tified as Tutsis, died from axe wounds inflicted by André Rwamakuba. The Accused
wounded Tutsis found in the corridors of the Hospital by striking them on the head
with an axe. Some of them, including the persons called Rukara and Mutabazi, who
suffered serious bodily harm cause by André Rwamakuba, were subsequently finished
off by Interahamwe. As a result of such orders and instigation by the Accused, many
Tutsi refugees and patients were massacred at Butare University Hospital. The victims
included the persons known as Déogène, Placide and the parents of several survivors
of the killings. The bodies of hundreds of victims of the massacres organized by
André Rwamakuba at Butare University Hospital were gathered and buried in mass
graves located behind the Hospital.

17. On or about 28 April 1994, André Rwamakuba announced on Radio Rwanda
that “the security had been restored in Butare because the Inyenzi had been sup-
pressed”, referring to massacres of Tutsi residents that had taken place after the sen-
sitization campaign of 25 April 1994 or thereabouts conducted by an Interim
Government delegation in which he had participated.

18. Massacres of Tutsis at Butare University Hospital continued and intensified
through late May 1994, particularly after a meeting, held at the Faculty of Medicine
on or about 15 May 1994, where Prime Minister Jean Kambanda addressed university
authorities encouraging them to “continue the fight until ultimate victory”.

19. By the time the Interim Government fled Rwanda in mid-July 1994, hundreds
of thousands of unarmed men, women and children had been killed as a direct result
of policies formulated and authorized by MRND and affiliated “Hutu Power” political
parties, and executed through the instrumentalities of the State. André Rwamakuba
contributed to formulating and implementing those policies and is directly responsible
for the killing of hundreds of Tutsis in Gikomero commune and Butare University
Hospital, and intended those killings to destroy the Tutsis as a group.

COUNT 3 : EXTERMINATION AS CRIME

AGAINST HUMANITY

The Prosecutor charges André Rwamakuba with Extermination as a crime against
humanity, pursuant to Articles 3 and 6 (1) of the Statute of the Tribunal in that on
or between 6 April and 30 April 1994, in Gikomero commune and at Butare Uni-
versity Hospital, he was responsible for killing persons to be killed, as part of a
widespread or systematic attack against a civilian population on political ethnic, or
racial grounds.
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16. Concomitamment aux faits relatés ci-dessus, André Rwamakuba a directement
occasionné la mort de plusieurs personnes identifiées comme étant des Tutsis. C’est
ainsi que lors de ces passages dans les salles, il a causé la mort d’un patient tutsi,
inconnu, en lui portant des coups de hache à la tête. Le cadavre de cette personne
tutsie, non identifiée, a été, par la suite, emmené par les miliciens. S’agissant des
patientes, mentionnées ci-dessus qui étaient dans la salle d’hospitalisation, cinq d’entre
elles, identifiées comme étant des tutsis, ont trouvé la mort suite aux coups de hache
assénés par André Rwamakuba. L’accusé a blessé des personnes tutsies, rencontrées
dans les couloirs de l’hôpital en les frappant à la tête avec sa hache. Parmi eux, les
nommés Rukara et Mutabazi, ayant subi de graves atteintes à leur intégrité corporelle,
ont été achevés par les Interahamwe. Suite à ces actes et incitations de l’accusé, de
nombreux réfugiés et malades Tutsis ont été massacrés à l’hôpital universitaire de
Butare. Parmi les victimes figurent : les nommés Déogène, Placide, et les parents de
plusieurs rescapés de ces tueries. Les corps des centaines de victimes des massacres
organisés par André Rwamakuba l’hôpital universitaire de Butare, ont été rassemblés
et enterrés dans des fosses communes situées derrière l’enceinte de l’hôpital.

17. Le 28 avril 1994 ou vers cette date, André Rwamakuba a annoncé sur les ondes
de Radio Rwanda qu’il y avait «la sécurité à Butare parce que les Inyenzi ont été
supprimés». Il faisait ainsi allusion aux massacres des résidents tutsis perpétrés À la
suite de la campagne de sensibilisation organisée, le 25 avril 1994 ou vers cette date
par une délégation du Gouvernement intérimaire à laquelle il avait participé.

18. Les massacres de Tutsis se sont poursuivis en s’intensifiant à l’hôpital univer-
sitaire de Butare jusque vers la fin de mai 1994, surtout après une réunion tenue le
15 mai 1994 ou vers cette date, à la faculté de médecine, où le Premier Ministre Jean
Kambanda avait pris la parole pour encourager les autorités de l’université à
«continuer la lutte jusqu’à la victoire finale».

19. Au moment où le Gouvernement intérimaire fuyait le Rwanda à la mi-juillet
1994, des centaines de milliers d’hommes, de femmes et d’enfants non armés avaient
été tués, conséquence directe des politiques élaborées et autorisées par le MRND et
les partis politiques appartenant comme lui au mouvement «Hutu Power», et mises
en œuvre par le truchement de l’appareil de l’Etat. Ayant participé à la conception
et à l’exécution de ces politiques, André Rwamakuba est directement responsable des
tueries de centaines de Tutsi commises dans la commune de Gikomero et à l’hôpital
Universitaire de Butare et voulait, par ces tueries, détruire les Tutsi en tant que
groupe.

CHEF 3 : EXTERMINATION, CONSTITUTIVE DE CRIME

CONTRE L’HUMANITÉ

Le Procureur accuse André Rwamakuba d’extermination, constitutive de crime
contre l’humanité, en application des articles 3 et 6 (1) du Statut du Tribunal, en ce
qu’il a, dans la commune de Gikomero et à l’hôpital universitaire de Butare, durant
la période située entre le 6 avril et le 30 avril 1994, tué ou fait tuer des personnes,
dans le cadre d’une attaque généralisée ou systématique dirigée contre une population
civile en raison de son appartenance politique, ethnique ou raciale.
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20. The allegations contained in paragraphs 1 through 19, above, are reiterated and
incorporated herein by reference as a concise statement of facts to support the charges
under this specific count of the Indictment.

21. Between 6 April 1994 and 17 July 1994, throughout Rwanda there were wide-
spread or systematic attacks against a civilian population based on Tutsi ethnic or
racial identification, or political opposition to MRND and “Hutu Power” political par-
ties. André Rwamakuba planned, instigated, ordered, committed or otherwise aided
and abetted the planning and execution of killings of persons perceived to be Tutsi
or deemed to be political opponents to “Hutu Power”, as set forth above.

22. André Rwamakuba is responsible, by act or by omission, for killing numerous
persons in Gikomero commune, Kigali-rural préfecture, and at the Butare University
Hospital in that he planned, instigated, ordered, committed or otherwise aided and
abetted the planning, preparation and execution of the crimes detailed above.

23. As recounted in paragraphs 11, 12, 13 and 15, between 10 and 25 April 1994,
André Rwamakuba instigated attacks against Tutsis in Gikomero commune at Butare
University Hospital that claimed hundreds of victims.

The victims of the said attacks included :
– Many persons identified as Tutsis residing or seeking refuge in Gikomero com-

mune, precisely at Ndatemwa Health Centre, and those seeking refuge at Kayanga
Health Centre where there were no survivors;

– Many Tutsi refugees and patients forcibly taken out of Butare University Hospital
in mid-April by armed militiamen and killed upon the instructions of André
Rwamakuba;

– Many persons killed by armed militiamen in the premises of Butare University
Hospital, during the second half of April 1994, upon the orders or instigation of
André Rwamakuba, or in his presence.

COUNT 4 : MURDER AS A CRIME

AGAINST HUMANITY

The Prosecutor charges André Rwamakuba with Murder as a crime against human-
ity, pursuant to Articles 3 and 6 (1) of the Statute of the Tribunal in that on or
between 6 April and 30 April 1994, in Gikomero commune and at Butare University
Hospital, he was responsible for killing persons, or causing persons to be killed, as
part of a widespread or systematic attack against a civilian population on political,
ethnic, or racial grounds.

24. The allegations contained in paragraphs 1 through 23, above, are reiterated and
incorporated herein by reference as a concise statement of facts to support the charges
under this specific count of the Indictment.

25. André Rwamakuba is responsible, by act or by omission, for killing numerous
persons in Gikomero commune, Kigali-rural préfecture, and at Butare University Hos-
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20. Les allégations portées aux paragraphes 1 à 19 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce présent chef d’accusation.

21. Entre le 6 avril et le 17 juillet 1994, il y a eu sur toute l’étendue du Rwanda
des attaques généralisées et systématiques dirigées contre une population civile en rai-
son de son appartenance au groupe racial ou à l’ethnie tutsie ou de son opposition
politique au MRND ou aux partis politiques «Hutu Power». André Rwamakuba a pla-
nifié, incité à commettre, ordonné, commis ou de toute autre manière aidé et encou-
ragé à planifier, ou exécuter le massacre de personnes considérées comme des Tutsis
ou présumées être politiquement opposées au mouvement «Hutu Power», ainsi qu’il
est indiqué plus-haut.

22. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes perpétré dans la commune de Gikomero, préfecture de Kigali-
rual et à l’hôpital universitaire de Butare, en ce qu’il a planifié, incité à commettre,
ordonné, commis ou a de toute autre manière aidé et encouragé à planifier, préparer
et exécuter les crimes exposés ci-dessus.

23. Tels que relatés aux paragraphes 11, 12, 13, 15, entre le 10 et le 25 avril 1994,
les attaques menées contre la population tutsie, dans la commune de Gikomero et à
l’hôpital universitaire de Butare, sur instigation d’André Rwamakuba, ont fait des cen-
taines victimes.

Parmi les victimes de ces attaques considérées figuraient :
– De nombreuses personnes, identifiées comme étant des Tutsi, résidant ou réfugiés

dans la commune de Gikomero, et notamment au Centre de Ndatemwa et au Centre
de Santé de Kayanga, où il n’y a eu aucun survivant.

– De nombreuses personnes réfugiées et malades Tutsi, emmenées, de force hors de
l’hôpital universitaire de Butare à la mi-avril par des miliciens armés, pour être
tuées suivant les instructions d’André Rwamakuba.

– De nombreuses personnes tuées par les miliciens armés, dans les locaux de l’hôpital
universitaire de Butare, au cours de la seconde moitié du mois d’avril 1994, sur
ordre ou incitation d’André Rwamakuba ou en sa présence.

CHEF 4 : ASSASSINATS, CONSTITUTIFS DE CRIMES

CONTRE L’HUMANITE

Le Procureur accuse André Rwamakuba d’assassinats, constitutifs de crimes contre
l’humanité, en application des articles 3, 6 (1) du Statut du Tribunal, en ce qu’il a,
dans la commune de Gikomero et à l’hôpital universitaire de Butare, durant la période
située entre le 6 avril et le 30 avril 1994, tué ou fait tuer des personnes, dans le cadre
d’une attaque généralisée ou systématique dirigée contre une population civile en rai-
son de son appartenance politique, ethnique ou raciale.

24. Les allégations portées aux paragraphes 1 à 23 ci-dessus sont reprises et incor-
porées, par renvoi, dans la présente section, à titre d’exposé succinct des faits pour
étayer les accusations qui s’inscrivent dans le cadre de ce chef d’accusation.

25. Par ses actes ou omissions, André Rwamakuba est responsable du meurtre de
nombreuses personnes, perpétré dans la commune de Gikomero, préfecture de Kigali-
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pital in that he planned, instigated, ordered, committed or otherwise aided and abetted
the planning, preparation and execution of the crimes detailed above.

26. As recounted in paragraphs 12 and 16, between 10 and 25 April, during the
systematic and widespread attacks carried out at Butare University Hospital against
Tutsi refugees and patients, André Rwamakuba was personally responsible for the
death of :
– Three unknown youths, but who were identified as Tutsis in a crowd that had

gathered near the Gikomero secteur office;
– A man who was a patient at Butare University Hospital, unknown but identified

as a Tutsi, who was struck on the head with an axe. His body was subsequently
taken away by the Interahamwe;

– The persons known as Rukura and Mutabazi, two Tutsis encountered in the corri-
dors of Butare University Hospital whom he struck on the head with an axe, seri-
ously wounding them. The said persons were immediately finished off by armed
Interahamwe;

– Five unknown patients, who were identified as Tutsi, in a Butare University
Hospital ward by striking them on the head with an axe, while pulling out their
drips.
The acts and omissions of André Rwamakuba detailed herein are punishable pur-

suant to Articles 22 and 23 of the Statute of the Tribunal.

Arusha, this 9 day of June 2005.

[Signed] : Hassan Bubacar Jallow

***
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rural et à l’hôpital universitaire de Butare, en ce qu’il a, planifié, incité à commettre,
ordonné, commis ou de toute autre manière, aidé et encouragé à planifier, préparer
et exécuter les crimes exposés en détail plus haut.

26. Tels que relatés aux paragraphes 12, 16, entre le 10 et le 25 avril, lors des
attaques systématiques et généralisées menées, à l’hôpital universitaire de Butare
contre les réfugiés et malades Tutsi, André Rwamakuba, a, personnellement, été res-
ponsable de la mort :
– De trois jeunes inconnus, mais identifiés comme étant des tutsis, se trouvant au sein

d’une foule rassemblée près du Bureau de secteur de Gikomero.
– D’un homme, patient de l’hôpital universitaire de Butare, inconnu, mais identifié

comme étant un Tutsi, a qui il a asséné un coup de hache à la tête. Le corps a
été, par la suite, emmené par les Interahamwe.

– Des nommés Rukara et Mutabazi, deux tutsis, rencontrés dans les couloirs de
l’hôpital universitaire de Butare à qui il a donné des coups de hache à la tête leur
occasionnant des blessures graves. Ces personnes, ont aussitôt été achevées par les
Interahamwe armés.

– De cinq patientes inconnues, mais identifiées comme étant des tutsies, se trouvant
dans une salle d’hospitalisation de l’hôpital universitaire de Butare, à qui tout en
retirant leurs perfusions, il a porté des coups de hache a la tête.
Les actes et omissions d’André Rwamakuba exposés dans le présent acte d’accu-

sation sont punissables selon les dispositions des articles 22 et 23 du Statut du Tri-
bunal.

Arusha, le 9 juin 2005.

[Signé] : Hassan Bubacar Jallow

***
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Decision on Prosecution Motion for Notice of Alibi
and Reciprocal Inspection

Rules 67 (A) (ii) (a) and 67 (C) of the Rules 
of Procedure and Evidence,

Article 19 of the Statute 
14 June 2005 (ICTR-98-44C-PT)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Right of the Accused to rely on a defence of alibi, Specification
of both the names and addresses of witnesses or evidence upon which relies the alibi
– Reciprocal Inspection, Evidence at the trial – Motion partially granted

International Instrument cited :

Rules of Procedure and Evidence, rules 66, 66 (B), 67, 67 (A) (ii) (a), 67 (C) and
73; Statute, art. 19

International Cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Georges Rutaganda, Judgement,
26 May 2003 (ICTR-96-3); Trial Chamber, The Prosecutor v. Pauline Nyiramasuhuko,
Decision on the Confidential Prosecutor’s Motion to Be Served with Particulars of
Alibi Pursuant to Rule 67 (A) (ii) (A), 1 March 2005 (ICTR-98-42)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
BEING SEIZED of the “Prosecutor’s Request to be served with Particulars of

Notice of Alibi pursuant to Rule 67 (A) (ii) (a) and for Reciprocal Disclosure pur-
suant to Rule 67 (C)” (“Motion”), filed on 3 June 2005;

CONSIDERING the Defence Response thereto filed on 6 June 2005;
CONSIDERING the Defence “Confidential Notice of Alibi” and the Corrigendum

thereto filed respectively on 8 and 14 June 2005 (“Notice of Alibi”);
HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and

Evidence (“Rules”).
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Introduction

1. The trial in the current case commenced on 9 June 2005. On 3 June 2005, the
Prosecution filed a Motion seeking a Chamber order that the Defence notifies the
Prosecutor of its intention to enter a defence of alibi and allows inspection of any
documents and photographs that the Accused intends to use as evidence at trial.

2. The Prosecution requests the Defence to file, if applicable, a notice of alibi pur-
suant to Rule 67 (A) (ii) of the Rules, in relation to the presence of the Accused in
Gikomero between 10 and 12 April 1994, at Kayanga Health Centre between 10 and
13 April 1994, and at Butare University Hospital between 20 and 28 April 1994.

3. The Prosecution contends that its right of inspection has been triggered in
accordance with Rule 67 (C) of the Rules since the Defence has previously requested
inspection and disclosure of material by the Prosecution under Rule 66 (B) of the
Rules. Finally, the Prosecution requests the Chamber to establish reasonable guidelines
for compliance with Rule 67 of the Rules.

4. While the Defence contends, in its Response, that the Prosecution requests are
both premature and unfounded, at the Pre-Trial Conference held on 6 June 2005, it
undertook to provide particulars of the Notice of Alibi and to permit inspection of
the Defence materials by the Prosecution.

5. On 8 June 2005, the Defence filed a confidential alibi notice. The dates and the
locations referred to in the said Notice were clarified at the hearing held on 14 June
2005 and accordingly corrected in the Corrigendum to the confidential alibi notice
filed by the Defence the same day. The Defence envisages presenting evidence that
between 6 April 1994 and 30 April 1994, the Accused was in fact at various times
in Gisenyi, Giterama and Kigali, whereas the Prosecution alleges that he was at the
Butare University Hospital or in Gikomero commune. Notice is also given that the
Accused was in Anvers (Belgium) for a period of 6 months between 23 September
1993 and 10 March 1994 and in Aswa (Egypt) for a period between 17 March 1994
and 29 March 1994. To support these assertions, Professor Mercenier and Dr Monet
and Professor Van Balen will be called as witnesses. At the hearing held on 14 June
2005, the Defence furthermore indicated that it was in possession of statements for
two of these witnesses and will allow the Prosecution to look at them.

Deliberations

On the Defence Notice of Alibi

6. While the Defence provides Notice of Alibi for the period between 6 April 1994
and 30 April 1994, neither names of witnesses nor evidence upon which the Defence
intends to rely to establish it are provided. The Defence submits that the Accused will
probably not come to give evidence and that investigations are still conducted. It claims
therefore that it has not yet decided on calling any particular witness on alibi and will
be in a better position to make such a decision when alleged ambiguities in the
Prosecution case concerning the witness’ disclosure over dates will have been cleared
up through oral testimony. With respect to the alibi for 23 September 1993 to 10 March
1994 and for 17 to 29 March 1994, the addresses of the three potential alibi witnesses
are not specified since the Defence would not have been able to contact them.

2090719_Rwanda 2005.book  Page 3071  Wednesday, May 25, 2011  1:15 PM



3072 RWAMAKUBA

7. Pursuant to Rule 67 (A) (ii) (a) of the Rules, as early as reasonably practicable
and in any event prior to the commencement of the trial, the Defence shall notify
the Prosecution of its intent to enter a defence of alibi. Such a notification has to
specify both the names and addresses of witnesses and any other evidence upon which
the accused intends to rely to establish the alibi. While failure of the Defence to pro-
vide such notice does not limit the right of the Accused to rely on a defence of alibi,
the Chamber has to ensure that the trial is fair and expeditious1. Disclosure of com-
plete notice of alibi at the earliest stage of the proceedings ensures the fairness of
the trial and proper administration of justice2. When relying on a defence of alibi,
the Defence is obliged to specify the names and addresses of witnesses on which the
Accused intends to rely3.

8. Accordingly, the Chamber is of the view that the information provided in the
Notice of Alibi is not sufficient to comply with the requirements set out by Rule 67
of the Rules. The Indictment and the witness statements disclosed under Rule 66 of
the Rules provides sufficient notice as to the dates and times for which the Prosecu-
tion witnesses will testify and for which the alibi is invoked. The Defence should
therefore specify names and addresses of witnesses and any other evidence upon
which the Accused intends to rely to establish the alibi. The Chambers notes in addi-
tion that the Defence is still in the process of conducting investigations. In view of
that particular circumstance and that the trial has already started, the Defence should
continuously disclose such information that it discovers at a later stage and on which
it intends to rely to establish the alibi.

On the Request for Reciprocal Inspection

9. Rule 67 (C) prescribes, if the Defence made a request pursuant to Rule 66 (B)
of the Rules, reciprocal inspection by the Prosecution of any books, documents, pho-
tographs and tangible objects, which are within the custody or control of the Defence
and which it intends to use as evidence at the trial.

10. The Defence does not contest that it inspected documents in the Prosecution’s
custody or control in accordance with Rule 66 (B) or made such a request. In addition,
during the hearings held on 6 and 14 June 2005, the Defence stated its intention to
fully comply with all obligations imposed by the Rules.

11. The Chamber is therefore satisfied that requirements set out by Rule 67 (C) of
the Rules are met. The Prosecution should be allowed to inspect any books, docu-
ments, photographs and tangible objects, which are within custody or control of the
Defence and which it intends to use as evidence at the trial.

1 See Article 19 of the Statute of the Tribunal.
2 See The Prosecutor v. Rutaganda, Case n° ICTR-93-A, Judgment (AC), 12 may 2003,

para. 241.
3 See The Prosecutor v. Ndayambaje et al., Case n° ICTR-96-8-T, The Prosecutor v. Kanya-

bashi, Case No. ICTR-96-15-T, The Prosecutor v. Nyiramasuhuko and Ntahobali, Case n° ICTR-
97-21-T, Prosecutor v. Nsabimana and Alphonse Nteziryayo, Case n° ICTR-97-29-T, Joint Case
n° ICTR-98-42-T, Decision on the Confidential Prosecutor’s Motion to Be Served with Particulars
of Alibi Pursuant to Rule 67 (A) (ii) (A) (TC), 1 March 2005, para. 27.
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12. In view of the undertaking of the Defence, the Chamber does not consider that it
is necessary to establish reasonable guidelines for compliance with Rule 67 of the Rules.

FOR THE ABOVE REASONS, THE CHAMBER
I. ORDERS the Defence to disclose to the Prosecution as soon as possible the

names and addresses of witnesses and any other evidence upon which the Accused
intends to rely to establish defence of alibi, in accordance with Rule 67 (A) (ii) (a);

II. DIRECTS the Defence to permit the Prosecution to inspect any books, docu-
ments, photographs and tangible objects in the custody or control of the Defence and
which it intends to use as evidence at the trial;

III. DENIES the remainder of the Motion.

Arusha, 14 June 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on the Defence Motion Regarding Will-Say Statements
14 July 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave Kam

André Rwamakuba – Assessment of the probative value of the statement, Definition of a
witness statement as the “ideal standard of a record of witness interview”, Will-Say State-
ments, Definition of will-say statements, Distinct use of a will-say statement and of a
written and signed statement, Time of notice of a will-say statement – Motion denied

International Instrument cited :

Rules of Procedure and Evidence, rules 66, 67 (D), 73 and 89 (C)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Admissibility of Evidence of Witness DP, 18 November 2003 (ICTR-98-41); Trial
Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Admissibility of
Witness DBQ, 18 November 2003 (ICTR-98-41); Appeals Chamber, The Prosecutor
v. Eliezer Niyitegeka, Judgement, 9 July 2004 (ICTR-96-14); Trial Chamber, The
Prosecutor v. Aloys Simba, Decision on the Admissibility of the Evidence of Witness
KDD, 1 November 2004 (ICTR-2001-76)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg, and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED on 28 June 2005, of the Defence Oral Motion on will-say state-

ments (“Motion”);
CONSIDERING the parties’ oral submissions heard on 28 and 29 June 20051;
HEREBY DECIDES the Motion, pursuant to Rule 73 of the Rules of Procedure

and Evidence (“Rules”).
1. The Chamber notes that the Appeals Chamber has already ruled on the definition

of a witness statement in the Niyitegeka Appeals Judgement, setting out the “ideal
standard of a record of witness interview” as follows :
– It is “composed of all the questions that were put to a witness and of all the

answers given by the witness”.
– The time of the beginning and the end of an interview, specific events that could

have an impact on the statement or its assessment should be recorded as well;
– The interview must be recorded in a language the witness understands, and the wit-

ness must have the chance to read the record or to have it read out to him or her
and to make the corrections he or she deems necessary;

– The witness must sign the record to attest to the truthfulness and correctness of its
content to the best of his or her knowledge and belief;

– The investigator and the interpreter shall also sign the record2.
2. The Appeals Chamber nevertheless added in the same Judgement that

“a statement not fulfilling the ideal standard set out above is not inadmissible
as such. Pursuant to Rule 89 (C) of the Rules, a Chamber may admit any relevant
evidence which it deems to have probative value. However, any inconsistency of a
witness statement with the standard set out above may be taken into considera-
tion when assessing the probative value of the statement, if necessary”3.

3. In the instant Motion, the Defence explicitly declared that the issue of admissi-
bility of will-say statements was not at stake and that it does not oppose their admis-
sion. It requests that the Chamber directs the Prosecution that all future will-say state-
ments not yet disclosed on the Defence are either read by the Witness or read to and
signed by the Witness. It submits that such a practice direction will also apply to
Defence Witness will-say statements. It argues that the fairness of the procedure and
the rights of the Accused to adequate time and facilities for the preparation of the
Defence and his right to examine a witness require that the will-say statements are
signed4. The Prosecution opposes the Motion.

4. The Chamber adopts and applies the principles set out by the Appeals Chamber
in the Niyitegeka Appeals Judgment. In the Simba Case, the Chamber defined a will-
say statement as

1 T. 28 June 2005, pp. 56 et ss. T. 29 June 2005, pp. 1-8.
2 The Prosecutor v. Éliezer Niyitegeka, Case n° ICTR-96-14-A, Judgement (AC), 9 July 2004

(hereinafter Niyitegeka Appeals Judgement), paras. 31-32.
3 Idem, para. 36 [emphasis added].
4 T. 28 June 2005, pp. 52, 54-55.
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“a communication from one party to the other party and the Chamber antici-
pating that a witness will testify about matters that were not mentioned in pre-
viously disclosed witness statements”5.

The main specificity of a will-say statement is to provide further details of the wit-
ness’ anticipated testimony, putting the Accused on notice. It is in conformity with
the Prosecution’s obligations under Rule 67 (D) of the Rules which requires each
party to promptly notify the opposing party and the Chamber of the discovery and
existence of additional evidence, information and materials that should have been pro-
duced earlier pursuant to the Rules. The Chamber finds that the use of will-say state-
ments is different from the method of giving notice through a written and signed
statement disclosed pursuant to Rule 66 of the Rules.

5. In the Chamber’s view, the fact that the will-say statement is not signed does not
limit the right of the Accused to cross-examine the Witness and show inconsistencies with
his testimony at trial. The weight to be attached to such related evidence will be
addressed at a later stage by the Chamber in light of the circumstances including the
manner in which the interview was recorded and on a case-by-case basis.

6. While the will-say statement only supplements or elaborates on information previously
disclosed to the Defence, the Chamber shares the Defence’s view that it may eventually
bring new elements on which the Defence was not put on notice. Although it is not accept-
able for the Prosecution to mould its case against the Accused in the course of the trial, it
must be admitted that a Witness may recall and add details to his or her prior statements.
In this situation, several remedies are possible such as providing additional time to the
Defence for its preparation or, where appropriate, the exclusion of the evidence6. Each time,
the Chamber will apply the appropriate remedy on a case-by-case basis in conformity with
the rights of the Accused, including the right to be tried without undue delay.

7. The Chamber however points out that the Prosecution cannot wait for the last
moment to give notice of what the Witness will additionally testify to at the trial. It
is expected that this additional information will be disclosed as soon as possible after
the arrival of a Witness at the seat of the Tribunal, and not immediately before the
presentation of a Witness.

FOR THOSE REASONS,
The Chamber
DENIES the Defence Motion.

Arusha, 14 July 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

5 The Prosecutor v. Simba, Case n° ICTR-01-76-T, Decision on the Admissibility of Evidence
of Witness KDD (TC), 1 November 2004, para. 9.

6 The Prosecutor v. Bagosora et al., Case n° ICTR-98-41-T, Decision on Admissibility of Evi-
dence of Witness DP (TC), 18 November 2003; The Prosecutor v. Bagosora et al., Case n° ICTR-
98-41-T, Decision on Admissibility of Evidence of Witness DBQ (TC), 18 November 2003.
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Decision on Defence Motion for Protective Measures
Rules 69 and 75 of the Rules of Procedure and Evidence

21 September 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Protective measures for witnesses, Evidence of the volatile secu-
rity situation in Rwanda and neighboring countries, General security status in the
Great Lakes, Protective measures for witnesses based on their location – Motion
granted

International Instruments cited :

Rules of Procedure and Evidence, rules 67 (A) (ii) (a), 69 and 75; Statute, art. 21

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Aloys Simba, Decision on Defence
Request for Protection of Witnesses, 25 August 2004 (ICTR-2001-76); Trial Chamber,
The Prosecutor v. Jean Mpambara, Decision on Protection of Defence Witnesses,
4 May 2005 (ICTR-2001-65); Trial Chamber, The Prosecutor v. André Rwamakuba,
Decision on Prosecution Motion for Notice of Alibi and Reciprocal Inspection,
14 June 2005 (ICTR-98-44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg, and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED of André Rwamakuba’s “Defence Motion For Protective Measures

for Victims and Witnesses” (“Motion”), filed on 7 September 2005;
CONSIDERING the Prosecution’s statement that it does not intend to oppose the

Motion1;
CONSIDERING Articles 19, 20 and 21 of the Statute of the Tribunal (“Statute”),

which ensure a fair trial to the accused but provide also for the protection of
witnesses;

HEREBY DECIDES the Motion pursuant to Rules 69 and 75 of the Rules of Pro-
cedure and Evidence (“Rules”).

1 T. 13 September 2005, p. 15.
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Introduction

1. The Defence case in this trial is scheduled to begin at the end of October 2005.
At the close of the Prosecution’s case, on 13 September 2005, André Rwamakuba (the
“Defence”) orally requested the Chamber to order temporary protective measures for
his witnesses until the Chamber rules on the Defence Motion for protective measures
submitted on 7 September 2005.

2. The Prosecution responded that it was not going to oppose the Motion provided
that the decision provides reciprocal protective measures that were granted to the
Prosecution witnesses in the Chamber’s Order of 10 December 20042.

3. Due to the nature of the Defence’s request, and that the Prosecution has not
opposed the motion, the Chamber will immediately rule on the Defence’s Motion,
eliminating the need for temporary relief.

Discussion

4. The Defence asserts that the allegations against the Accused, combined with the
general context for security in and out of Rwanda for witnesses testifying for an
accused, the granting of protective measures for its witnesses is justified.

5. In the Motion, the Defence seeks protection for four different kinds of
witnesses : witnesses in Rwanda (including detained witnesses in Rwanda); witnesses
in Africa; witnesses outside Africa and; witnesses related to the alibi defence. It
asserts that measures should be granted automatically to witnesses living in Rwanda
and as requested by witnesses living outside Rwanda.

6. The Defence further states that the same measures requested have been afforded
to the Prosecution witnesses, and as an issue of equality of arms, at the minimum,
the same measures should extend to Defence witnesses.

7. Article 21 of the Statute of the Tribunal (“Statute”) mandates the availability for
protective measures of victims and witnesses. Rule 69 of the Rules states that the pro-
tective measures can be granted to protect the identity of a witness and Rule 75 of
the Rules allows protective measures to be granted, either proprio motu by the Cham-
ber, or by request from either party, and elaborates on the kind of measures that can
be granted.

8. The Chamber recalls its Order of 10 December 2004 which gave exactly the
same protective measures to the Prosecution witnesses currently requested by the
Defence3. In support of the Order, the Chamber stated as follows :

“CONSIDERING the general security status in the Great Lakes and the
volatile security situation in Rwanda;

CONSIDERING that the evidence of the volatile security situation in Rwanda
and neighboring countries, and of potential threats against Rwandans living in

2 The Prosecutor v. Édouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera, and André
Rwamakuba, Case No. ICTR-98-44-R75, Order on Protective Measures for Prosecution Witnesses
(TC), 10 December 2004.

3 Id.
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other countries, indicates that witnesses could justifiably fear that disclosure of
their participation in the proceedings of this Tribunal would threaten their safety
and security”;

9. The Chamber notes that the security situation has remained unchanged in the
Great Lakes and Rwanda. As a result, witnesses living in that region, or who have
family or other ties in that region have a justifiable fear for their safety as a result
of participating in the Tribunal’s proceedings. The Chamber also notes that other wit-
nesses may have a justifiable fear due to their particular situations leading them to
request protection.

10. In view of these circumstances and since the Prosecution does not oppose this
Motion, the requested protective measures for the Defence witnesses are warranted.
Additionally, the Chamber notes that it is common for Trial Chambers to grant
reciprocal protective measures, which ensures equality amongst the parties when it is
appropriate4.

11. The Defence makes a special request to protect witnesses related to the alibi
defence of the Accused as a result of the Chamber’s Decision on Prosecution Motion
for Notice of Alibi and Reciprocal Inspection of 14 June 2005. The Chamber notes
that the current Decision regarding the Notice of Alibi does not affect the current
decision. In that Decision, the Chamber ordered the Defence to disclose to the
Prosecution as soon as possible the names and addresses of witnesses and any other
evidence upon which the Accused intends to rely to establish his alibi, in accordance
with Rule 67 (A) (ii) (a) of the Rules5. From Rules 67 (A) (ii) (a), 69 and 75 of the
Rules, it follows that witnesses supporting the defence of alibi must be disclosed to
the Prosecution, to the extent that they have not been protected.

12. Since the Chamber finds that the Defence’s Motion for protective measures for
its witnesses based on their location is warranted, the same measures should apply
to the witnesses supporting the defence of alibi for the Accused.

FOR THE ABOVE REASONS, the Chamber
GRANTS the Motion; and
ORDERS the following protective measures to apply automatically to potential

Defence witnesses living in Rwanda and to witnesses outside of Rwanda, as they so
request :
I. The names, addresses, whereabouts of, and other identifying information con-

cerning protected witnesses shall be sealed by the Registry and not included in
any public or non-confidential records of the Tribunal;

II. To the extent that any names, addresses, relations, whereabouts, or any other
information tending to identify a protected witness is contained in existing public
or non-confidential records of the Tribunal, it shall be expunged from these
documents;

4 See The Prosecutor v. Jean Mpambara, Case n° ICTR 2001-65-I, Decision on Protection of
Defence Witnesses (TC), 4 May 2005, para 2; The Prosecutor v. Aloys Simba, Decision on
Defence Request for Protection of Witnesses (TC), 25 August 2004, para. 9.

5 The Prosecutor v. André Rwamakuba, ICTR-98-44C-PT, Decision on Prosecution Motion for
Notice of Alibi and Reciprocal Inspection (TC), 14 June 2005.
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III. The names, addresses, whereabouts of, and any other identifying information
concerning the individuals cited above shall be communicated only to the Wit-
nesses and Victims Support Section personnel by the Registry in accordance with
established procedure and only to implement protective measures for these indi-
viduals.

IV. The names, addresses, whereabouts of, and any other identifying data in the sup-
porting material or any other information on file with the Registry or any other
information which would reveal the identity of these individuals, shall not be
disclosed to the public or the media; and this order shall remain in effect after
the termination of the trial;

V. Members of the Prosecution team in the Rwamakuba case shall not share, reveal
or discuss, directly or indirectly, any documents or any information contained in
any documents, or any other information which could reveal or lead to the iden-
tification of any individuals so designated to any person or entity, private of
governmental, other than the members of the assigned counsel or other persons
working on the Prosecution team in the Rwamakuba case.

VI. The Prosecution shall provide the Witnesses and Victims Support Section with
a designation of all persons working on the Prosecution team in the case of
Rwamakuba who will have access to any information concerning any protected
witness, and shall advise the Witnesses and Victims Support Section in writing
of any changes in the composition of this team and ensure that any member
leaving the Prosecution team has remitted all materials that could lead to the
identification of protected persons specified.

VII. Making or publicizing photographs, sketches, or audio and/or video recordings
of protected witnesses at any time or place without leave of the Chamber or the
protected witness, is prohibited.

VIII. The Prosecution shall notify the Defence in writing, on reasonable notice, of its
wish to contact a protected victim or potential defence witness or a relative of
such person. Should the witness or potential witness concerned agree to the
interview, or the parents or guardian of that person, if that person is under the
age of 18, the Defence shall immediately undertake all necessary arrangements
to facilitate the interview. The Witnesses and Victims Support Section of the Tri-
bunal may facilitate the interview.

IX. The Prosecution shall not attempt to make an independent determination of the
identity of any protected witness, nor encourage or otherwise aid any person in
so doing.

X. The Defence shall designate a pseudonym for each Defence witness, which will
be used whenever referring to each such witness in proceedings, communications
and discussions between the Parties to the trial, and to the public, until such time
that the Chamber otherwise decides.

XI. The Defence is authorized to withhold disclosure of identifying information of
the protected witnesses to the Prosecution, and to temporarily redact their names,
addresses, locations and other identifying information as may appear in witness
statements or other material disclosed to the Prosecution.

XII. The identifying information withheld by the Defence in accordance with this
order shall be disclosed by the Defence to the Prosecution no later than thirty
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(30) days before the commencement of the trial session during which the con-
cerned witnesses are scheduled to testify.

Arusha, 21 September 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Prosecution Motion for Reconsideration or,
in the alternative, Certification to Appeal Chamber’s Decision

Denying Request for Adjournment
Article 19 of the Statute and Rule 73 (B) of the Rules

of Procedure and Evidence
29 September 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Certification for an interlocutory appeal, Reconsideration as an
exceptional measure available only in particular circumstances, Clear error of rea-
soning in the previous decision, Decision led to an injustice, Conditions requiring
aspecific demonstration, Request of adjournment – Witness prosecution no longer
wanted to testify, Importance of the witness statements related to the allegation in the
Indictment, Lack of diligence of the Prosecutor, Delay effect on the start or resump-
tion of other cases, Duty of the Trial Chamber with regard to the overall management
of the Tribunal – Right of the Accused to a fair trial without undue delay – Interests
of justice, Fair and expeditious trial – Motion denied

International Instruments cited :

Rules of Procedure and Evidence, rules 73 and 73 (B); Statute, art. 19 and 20

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Decision on Defence
Motion for Stay of Proceedings, 3 June 2005 (ICTR-98-44C); Trial Chamber, The Prose-
cutor v. Edouard Karemera et al., Decision on the Defence Motions for Reconsideration
of Protective Measures for Prosecution Witnesses, 29 August 2005 (ICTR-98-44)

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Zdravko Mucić et al., Judgement and
Sentence Appeal, 8 April 2003 (IT-96-21)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (the “Chamber”);
BEING SEIZED of the “Prosecutor’s Motion for Reconsideration or, in the alter-

native, Motion, Pursuant to Rule 73 (B), for Certification to Appeal the Trial Cham-
ber’s Decision to Deny the Prosecutor’s Request for an Adjournment” (the “Motion”),
filed on 16 September 2005;

CONSIDERING the Defence Response thereto filed on 21 September 2005 and the
Prosecutor’s Reply thereto filed on 22 September 2005;

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and
Evidence (the “Rules”).

Introduction

1. André Rwamakuba (the “Accused”) was arrested on 2 August 1995 and detained
until 7 February 1996 in Namibia. In a Decision of 12 December 20001, a prior Trial
Chamber reviewed fully the circumstances of the Accused’s detention in Namibia.
That Chamber was satisfied that the Prosecution was not aware of the Accused’s
arrest prior to 21 December 1995. The Trial Chamber noted that

“[i]n his fac simile letter dated 22 December 1995, Prosecutor Goldstone
informed the Namibian Attorney-General that "[he had] instructed [his] Office in
Kigali to take urgent steps to ascertain whether we are interested in a possible
prosecution of Dr Rwamakuba on charges which fall within the jurisdiction of
the International Tribunal”. He further "hope[d] to be in a position to make a
decision in this regard by the middle of January, 1996" and further noted : "I
would be grateful if your laws permit this, that Dr Rwamakuba be kept in deten-
tion until that time”2.

2. On 18 January 1996, the Prosecution notified the Namibian Ministry of Foreign
Affairs, that at that time the Prosecution did not

“[…] possess evidence which would entitle us to request the Namibian authorities
to detain Dr Andre Rwamakuba.”

The Accused was released by the Namibian authorities on 8 February 1996 but,
two and a half years later, an Indictment against the Accused and seven other Co-
Accused was filed by the Prosecution and confirmed on 29 August 19983. The

1 The Prosecutor v. André Rwamakuba, Case ICTR-98-44-T, Decision on the Defence Motion
Concerning the Illegal Arrest and Illegal Detention of the Accused (TC), 12 December 2000,
ICTR Report 2000, p. 786. The Trial Chamber found that the question of whether the Accused’s
arrest and detention on 2 August 1995 was based on a request of the Prosecutor remained to be
determined. The Chamber was satisfied that the Namibian Authorities did not arrest the Accused
on the basis of a list of suspects previously circulated by the Prosecutor.

2 Ibid., par. 32.
3 The Prosecutor v. Augustin Bizimana, Félicien Kabuga, Juvénal Kajelijeli, Edouard Karem-

era, Mathieu Ngirumpaste, Callixte Nzabomimana, Joseph Nzirorera and André Rwamakuba,
Case No. ICTR-98-44 (Bizimana et al. Case), Confirmation and Non-Disclosure of the Indict-
ment, 29 August 1998, Report 1998, p. 950.
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Accused was then arrested on 21 October 1998 in Namibia, in compliance with the
Warrant of Arrest and Order for Transfer and Detention4, and transferred to the Tri-
bunal on 22 October 1998. He had his initial appearance on 7 April 1999.

3. On 14 February 2005, at the Prosecution’s request, the Chamber granted severance
of the Accused and an amendment of the Indictment against him5. The Amended
Indictment against the Accused was filed ten days later6.

4. Pursuant to the Scheduling Order of 24 March 20057, the Prosecution filed its
Final Witness List on 1 April 2005 containing 18 factual Witnesses, including Wit-
nesses ALX and AWZ. The trial in the current case commenced on 9 June 2005 with
the presentation of the Prosecution’s case.

5. Witness ALX was initially scheduled to testify on 11 July 2005. But on that
day, the Prosecution stated to the Chamber that this Witness refused to come to Aru-
sha to testify and had not even been brought to Arusha by the Witnesses and Victims
Support Section (“WVSS”)8. Neither ALX nor AWZ testified during that trial session,
which was adjourned on 15 July 2005 before the Prosecution case was completed.

6. After discussion with the parties, the trial was scheduled to resume for the com-
pletion of the Prosecution case between 22 August 2005 and, at latest, 9 September
2005. This scheduling was made considering the necessity to allow sufficient time for
the Defence before the presentation of its case scheduled to begin at the end of Octo-
ber 2005. Just before the resumption of the trial, on 18 August 2005, the Prosecution
informed the parties, and the Chamber via email, that the “scheduling order of the
witnesses” for this session would be as follows : 1. GIO; 2. ALW; 3. RJ and 4. XV9.
This notification did not include Witnesses ALX and AWZ.

7. On 24 August 2005, the Prosecution raised the matter of the refusal of these
Witnesses to appear before the Chamber10. It specified that giving testimony by video
link was proposed to Witness AWZ but that she refused to exercise this option11. At
that time, the Chamber drew the attention of the Prosecution to consider whether it

4 The Prosecutor v. André Rwamakuba, Case ICTR-98-44-I, Warrant of Arrest and Order for
Transfer and Detention (TC), 8 October 1998, ICTR Report 1998, p. 954.

5 The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera (“Karemera
et al.”), Decision on severance of André Rwamakuba and for Leave to File Amended Indictment
(TC), 14 February 2005.

6 That Indictment has been filed on 23 February 2005 and re-filed on 9 March 2005, due to
typographical errors and in accordance with the Order to Re-File the Amended Indictment (TC),
8 March 2005.

7 The Prosecutor v. André Rwamakuba, Case ICTR-98-44C-PT, Scheduling Order (TC),
24 March 2005.

8 T., 11 July 2005, statement of Lead Counsel for Prosecution, Ms. Fall at p. 2 (note that
“ALW” should be read “ALX” – see erratum to the transcript and French transcript, at p. 3);
and statement of Lead Counsel for Rwamakuba at p. 3.

9 Email from Lead Counsel for Prosecution, Ms. Fall, sent to the attention of Lead Counsel
for Rwamakuba and copied to Trial Coordinator in the instant case, 18 August 2005 (“Email from
Lead Counsel for Prosecution”, see Annex).

10 T., 24 August 2005, statement of Lead Counsel for Prosecution, Ms. Fall at p. 70 (note that
“ANX” should be read “ALX” – see French transcript, at p. 69); and statement of Lead Counsel
for Rwamakuba at p. 3.

11 Idibem.
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would need to use the coercive powers of the Tribunal and if so, to make the appro-
priate application. The Chamber furthermore indicated that it “would not want to
allow the matter to be pending without a definite resolution one way or the other”12.

8. On 29 August 2005, the Prosecution filed a motion asking the Chamber to issue
an immediate subpoena to compel testimony from Witnesses AWZ and ALX during
the week of 29 August to 2 September 200513. In that motion, the Prosecution
claimed that these Witnesses did not wish to testify due to fear for their personal safe-
ty. It did not provide any supporting statement from the Witnesses, stating that they
had failed to cooperate with the Office of the Prosecutor. No additional information
or evidence was provided to support that motion.

9. On 2 September 2005, at the Prosecution’s request, the Chamber granted leave
for the withdrawal of the motion for subpoena14. The Prosecution Counsel declared
that

“[r]egarding these two witnesses, [the Prosecution] is going to make every
necessary effort for them to appear before the Trial Chamber”15.

10. Four days later, while the last witness scheduled in the Prosecution’s list was
completing her testimony before the Chamber, the Prosecution again raised the issue.
It requested the Chamber for a postponement of the proceedings and the conclusion
of its case so that Witnesses ALX and AWZ could be brought to the Tribunal to tes-
tify in person16. It indicated that none of these Witnesses had been really contacted
by its team. The Prosecution stated that some representatives of the Prosecutor were
in the country where resides Witness AWZ, on other business, and were in the process
of making contact, and that it intended to send contact information for Witness ALX
to its agent in Kigali17.

11. The Chamber requested the Prosecution to provide more information about the
eventual scheduling of these Witnesses and granted additional times to the Prosecution
to investigate the matter18. On 9 September 2005, the Prosecutor, Mr. Jallow, was also
invited to provide further details. On that date, he was not able to confirm whether
either of the two Witnesses was in fact going to testify. Information was given about
communications made with Witness AWZ but none about the Rwandan based witness.

12. After that hearing, the Chamber granted one final adjournment on this matter
until 13 September 2005 at which the Prosecution was expected to give a more spe-
cific report19. On that day, the Chief of Prosecutions, Mr. Rapp, explained that Wit-
ness ALX had changed her mind and agreed to appear but, for personal and profes-
sional reasons, would not be available before 3 October 2005. Conversely, he declared
that Witness AWZ was unclear about her appearance before the Tribunal and that the

12 T., 24 August 2005, p. 70.
13 Prosecution Motion for the Urgent Issue of Subpoenas to Require the Witnesses AWZ and

ALX to Offer Testimony to the Trial Chamber, dated of 26 August 2005 but effectively filed
only on 29 August 2005.

14 T., 2 September 2005, p. 2.
15 Ibidem.
16 T. (Closed Session), 6 September 2005, p. 6 and seq.
17 Ibidem.
18 See T. (Closed Session), 6 September 2005, p. 41, and T., 7 September 2005, p. 4.
19 T., 9 September 2005.
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Prosecution was still trying to convince her to come to Arusha as a witness. He then
requested the Chamber to adjourn the proceedings until some time in October, when
presumably Witness AWZ could also come to testify20. The Defence orally opposed
the Prosecution’s request.

13. After consideration of both parties’ arguments, the interests of justice, and the
rights of the Accused to be tried without undue delay, the Chamber orally ruled on
the matter and rejected the Prosecution’s application, i.a. due to the inconsistency
between the Prosecution’s behavior and its allegation that it intended to adduce evi-
dence from these witnesses, the lack of details given by the Prosecution on its efforts
to timely contact the Witnesses, on the reasons why the Witnesses could not testify
before the Tribunal and on the importance of these Witnesses for the Prosecution’s
case (“Decision Denying Further Adjournment”)21.

14. In the instant Motion, the Prosecution seeks reconsideration of the Decision
Denying Further Adjournment or, in the alternative, certification to appeal it pursuant
to Rule 73 (B) of the Rules. The Defence opposes the Motion on its two alternatives.

Deliberations

15. While the Rules do not contain any specific provision on the matter, the option
to reconsider decisions on motions has been exercised on a number of occasions by
the Tribunal22. From this jurisprudence follows that reconsideration is an exceptional
measure that is available only in particular circumstances, where (i) a clear error of
reasoning in the previous decision has been demonstrated and (ii) the decision sought
to be reconsidered has led to an injustice23.

16. Certification for an interlocutory appeal is also an exceptional measure and may
be granted only if both conditions set out by Rule 73 (B) of the Rules are cumula-
tively satisfied : the applicant must show (i) how the impugned Decision involves an
issue that would significantly affect a fair and expeditious conduct of the proceedings
or the outcome of the trial, and (ii) that an “immediate resolution by the Appeals
Chamber may materially advance the proceedings”.

20 T., 13 September 2005, p. 3.
21 T., 13 September 2005, pp. 13-14.
22 The Prosecutor v. Théoneste Bagosora et al., Case n° ICTR-98-41-T (Bagosora et al. Case),

Decision on Defence Motion for Reconsideration of the Trial Chamber’s Decision and Scheduling
Order of 5 December 2001 (TC), 18 July 2003; The Prosecutor v. Pauline Nyiramasuhuko, Case
n° ICTR-97-21-T, Decision on Nyiramasuhuko’s Motion for Reconsideration of the Decision of
the “Decision on Defence Motion for Certification to Appeal the ‘Decision on Defence Motion
for a Stay of Proceedings and abuse of process’” (TC), 20 May 2004; Bagosora et al. Case, Deci-
sion on Prosecutor’s Second Motion for Reconsideration of the Trial Chamber’s “Decision on
Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis (E)” (TC), 14 July
2004.

23 The Prosecutor v. Zdravko Mucic, Hazim Delic and Esad Landzo, Case n° IT-96-21-Abis,
Judgment on Sentence Appeal (AC), 8 April 2003, para. 50; The Prosecutor v. Edouard Karemera,
Mathieu Ngirumpatse and Joseph Nzirorera, Case n° ICTR-98-44-PT, Decision on the Defence
Motions for Reconsideration of Protective Measures for Prosecution Witnesses (TC), 29 August
2005, para. 8.
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17. In the instant Motion, the Prosecution contends that the arguments presented
for a certification to appeal demonstrate an error in the reasoning of the Decision
Denying Further Adjournment which would justify reconsideration. The Chamber will
therefore first consider these alleged errors.

18. The Prosecution contends that, for the following reasons, the Chamber com-
mitted an error in the exercise of its discretion, to the detriment of the Prosecution
and the fair and expeditious conduct of the proceedings :
a. The Decision Denying Further Adjournment is incorrect in its conclusion that the

Prosecution did not provide any particular account of its efforts to get the two Wit-
nesses to testify;

b. The efforts mentioned by the Prosecution in its Motion clearly demonstrate that
all due diligence was exercised;

c. The Prosecution provided information to the Chamber and the Defence on how the
Witnesses are crucial for its case;

d. The Prosecution has not previously sought any adjournment, nor occasioned any
undue delay; the situation relating to these Witnesses was exceptional;

e. The Chamber erred by failing to consider that, on 13 September 2005, the Prose-
cution complied with the direction given on 9 September 2005 to report on whether
and when the Witnesses would be available to testify. At that date, the Prosecution
reported that ALX accepted to testify. It was therefore unreasonable for the Cham-
ber to deny further adjournment;

f. The Chamber failed to afford every practicable facility and time to assist the
Prosecution to complete its case and bring the Witnesses to testify;

g. The Chamber failed to take into account or to give sufficient weight to the pro-
tection of victims and witnesses in the light of the expressed fears of ALX and
AZW for their security;

h. The Chamber relied on inappropriate considerations when referring to the delay
that may be occasioned to other cases and completion strategy as a justification to
deny the Prosecution request for adjournment.
19. The Prosecution further claims that the Decision Denying Further Adjournment

involves an issue that would significantly affect the outcome of the trial since the
refusal of an adjournment denies the Prosecution the ability to complete its case with
the evidence it intended to call, and could affect the final judgment on the case.

20. The Chamber does not fully share the Prosecution’s interpretation of occurrences
in relation to the issue at hand.

21. While it is true that on several occasions and upon specific requests from the
Chamber, the Prosecution reported back about the appearance of the two Witnesses,
these oral reports only affirmed that the Prosecution had made efforts to bring them
to court but did not produce any evidence of diligence to that end. The only infor-
mation provided about the Prosecution’s efforts to secure the attendance of the Wit-
nesses was the allegation that its representatives went to the country of residence of
Witness AWZ, on other business and intended to contact her during the week of
5 September 2005. In relation to Witness ALX, on 9 September 2005, the Prosecution
was still in the process of exchanging contact information with its agent in Kigali.
The Prosecution never indicated whether or how this Witness was ever contacted. No
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details of the contact were provided and it was not until 13 September 2005 that the
Chamber was informed that Witness ALX may appear.

22. As already stated in the Decision Denying Further Adjournment, the behavior
of the Prosecution shows a lack of diligence in dealing with this matter. The Prose-
cution was aware since 11 July 2005 that Witness ALX no longer wanted to testify
and only indicated its efforts at the end of August to contact the Witnesses and to
convince them to appear. It should also be recalled that on 18 August 2005, these
Witnesses were not scheduled to appear following information provided by the
Prosecution Counsel herself24.

23. In spite of this information, several opportunities and adjournments were offered
to the Prosecution to provide detailed and substantive explanations to allow the Cham-
ber to rule on this matter25. The Chamber did not make an invitation for any further
adjournment. The Chamber had discretion, depending on the information brought forth
by the Prosecution, to decide whether or not an adjournment was appropriate.

24. Eventually, on 13 September 2005, when the deadline for closing the Prosecu-
tion’s case was long overdue, the Prosecution indicated the eventual availability of
Witness ALX to testify at some point in October, which was dependent on her per-
sonal and professional obligations. Considering this late and still uncertain information
as well as the potential consequences on the right of the Accused to a fair trial with-
out undue delay, the Chamber decided that such adjournment until early October was
not in the interests of justice.

25. The Chamber has reviewed the alleged importance of the two Witnesses. It is
the Chamber’s view that the witness statements filed by the Prosecution do not reveal
new or additional evidence of the Accused’s role in the alleged crimes. This circum-
stance when coupled with the lack of diligence of the Prosecution in bringing them
is not easily reconcilable with the Prosecution’s affirmation that these Witnesses were
critical to its case against the Accused. This also has been explicitly stated in the
Decision Denying Further Adjournment. In fact, from the early beginning of the trial
and for all its duration, the Prosecution was offered time and facilities to complete
its case and bring its Witnesses to testify.

26. The Prosecution did not provide any detail or evidence of the alleged security
fear expressed by the two Witnesses.

27. The Chamber also recalls that in addition to its impact on the rights of the
Accused in the instant case and on the interests of justice, the requested adjournment
will delay the start or resumption of other cases. Contrary to the Prosecution’s con-
tention, the Chamber also has a duty with regard to the overall management of the
Tribunal.

28. The Chamber recalls that the Tribunal was established to contribute to the process
of reconciliation and of restoration of international peace and security in Rwanda. As
the Chamber has noted several times in this matter, and while it is open to assist both
parties in a proper conduct of their respective cases in the interests of justice, it also
has to ensure a fair and expeditious trial as prescribed by Articles 19 and 20 of the
Statute of the Tribunal. When addressing the issue of the adjournment, the Chamber

24 See Email from Lead Counsel for Prosecution, 18 August 2005.
25 See the facts described in the Introduction, above.
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must take into account the rights of the Accused. A delay of the proceedings of a
few weeks should not be seen in relation to how long the case has already taken –
and the delay therefore be deemed minor – but how much longer it is reasonable that
it takes considering all the factual elements of each case. In the instant situation, it
should be recalled that while the Chamber has found that, due to the particular cir-
cumstances of the case, there was until now no violation of the rights of the Accused
to be tried without undue delay26, the Accused is in detention since 1998.

29. Having considered all of these elements, the Chamber does not find any error of
reasoning in its previous decision which has led to an injustice. The Prosecution has
not persuaded the Chamber that it misinterpreted the information that was available and
it has not brought any new fact that could lead the Chamber to a different conclusion.

30. Furthermore, the Chamber does not consider that an immediate resolution of
the issue at stake by the Appeals Chamber may materially advance the proceedings.

31. It must be recalled that both conditions set out by Rule 73 (B) of the Rules
require a specific demonstration, and are not determined on the merits of the appeal
against the impugned Decision. In the instant case, the Chamber finds therefore that
the Prosecution has not shown that the second requirement to grant certification to
appeal the Decision is met.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Motion in its entirety.

Arusha, 29 September 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision Granting Extension of Time to File Response
to Defence Motion for Judgement of Acquittal

Rule 54 of the Rules of Procedure and Evidence
3 October 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge

André Rwamakuba – Extension of time, Absence of delay the proceedings – Motion
granted

26 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C, Decision on Defence Motion
for Stay of Proceedings (TC), 3 June 2005, par. 37.
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International Instrument cited :

Rules of Procedure and Evidence, rule 54

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, Presiding

(“Chamber”) pursuant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);
BEING SEIZED of the “Prosecutor’s Urgent Request for Extension of Time to File a

Response to the Defence Motion for Judgment of Acquittal” filed on 30 September 2005;
NOTING the Defence Motion for Judgement of Acquittal filed by the Defence for

the Accused (“Defence”) on 27 September 2005;
RECALLING the Chamber’s Oral Decision of 24 March 2005 providing that, in

principle, any responding party to a Motion is instructed to file any reply no later
than 5 days1;

NOTING that the Prosecution requests an extension of time of only five (5) days
and that the Defence has been previously granted an extension of time of seven (7)
days for filing its Motion under Rule 98 bis of the Rules2;

CONSIDERING that the requested extension of time will not delay the proceedings
in the instant case;

FOR THE ABOVE REASONS, THE CHAMBER
I. GRANTS the Motion, and
II. ORDERS that the Prosecution Reply to the Defence Motion should be filed no

later than 7 October 2005.

Arusha, 3 October 2005, done in English.

[Signed] : Dennis C. M. Byron

***

Decision on Prosecution Motion for Disclosure
of Witness List and Witness Statements

Rules 54 and 73 ter of the Rules of Procedure and Evidence
4 October 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

1 T., 24 March 2005, p. 20.
2 T., 13 September 2005, pp. 17 and 18.
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Judges : Dennis C. M. Byron, Presiding Judge

André Rwamakuba – Disclosure of witness’ identifying information before the com-
mencement of trial, Principles of fairness and equality of arms between the parties,
Internal documents prepared by a party in connection with the investigation or
preparation of the case are not subject to disclosure – Motion partially granted

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 66, 69 (C), 70 (A), 73 (A) and 73 ter

International Case cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Decision on Prose-
cution Motion for Reconsideration or, in the Alternative, Certification to Appeal
Chamber’s Decision Denying Request for Adjournment, 29 September 2005 (ICTR-98-
44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, Presiding

(“Chamber”) pursuant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);
BEING SEIZED of the “Prosecution Motion for Disclosure of Witness Lists and

Witness Statements” (“Motion”), filed on 22 September 2005;
CONSIDERING the Defence Reply thereto dated of 27 September 2005 but filed

on 28 September 2005;
NOW DECIDES the Motion on the basis of the written briefs of the parties pur-

suant to Rule 73 (A) of the Rules of Procedure and Evidence (“Rules”).
1. The trial in the current case commenced on 9 June 2005 with the presentation

of the Prosecution Case. On 13 September 2005, the Chamber denied the Prosecu-
tion’s request for adjournment and granted extension of time for the Defence to file
a motion for judgment of acquittal pursuant to Rule 98 bis of the Rules1.

2. In the instant Motion, the Prosecution notes that no date is fixed for the resump-
tion of the Defence Case and that the Chamber was not

“emphatic in its recollection of 31 October 2005 as the definitive date for the
commencement of the Defence case”.

Relying on Rule 69 (C) of the Rules, the Prosecution requests the Chamber to order
the Defence to disclose the identifying information of all protected Defence witnesses
and their statements no later than 1 October 2005.

3. The Defence submits that the Motion is moot because the Chamber has already
ruled on the matter on 21 September 2005. It furthermore contends that the Motion
also constitutes an abuse of process since the Prosecution did not oppose the Defence

1 T., 13 September 2005, pp. 13-14 and 17-18. See also Prosecutor v. Rwamakuba, Case
n° ICTR-98-44C-T (“Rwamakuba”), Decision on Prosecution Motion for Reconsideration or, in the
Alternative, Certification to Appeal Chamber’s Decision Denying Request for Adjournment (TC), 29 Sep-
tember 2005.
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motion for protective measures. In the Defence’s view, however, if the judicial
calendar stated 30 October 2005 for the beginning of the Defence Case, this must be
reviewed due to the length of the Prosecution case. Accordingly, it invites the Chamber
to set a trial date in consultation with the parties.

4. The Decision of 21 September 2005 has already ruled that the Defence has to
disclose the identifying information of the Defence protected Witnesses, including
alibi witnesses, thirty (30) days before the commencement of trial2.

5. With respect to the date of the commencement of the Defence Case, the Cham-
ber expressed, from the very beginning, its preference for the 31 October 2005. While
the Chamber is in process of scheduling a teleconference to discuss and confirm this
matter with the parties, the date of 31 October 2005 remains the current effective date
for the resumption of the trial. The Prosecution request regarding the disclosure of
identifying information of Defence witnesses is therefore moot. It however does not
constitute an abuse of process.

6. The Prosecution also submits that, in accordance with the principles of fairness
and equality of arms between the parties, the Chamber should impose on the Defence
the same disclosure obligations as prescribed for the Prosecution under Rule 66 of
the Rules. The Defence does not oppose this Prosecution application.

7. Pursuant to Rules 73 ter and 54 of the Rules, the Chamber considers that the
Defence has to provide the Chamber and the Prosecution with the written statements
of each witness whom the Defence intends to call to testify. It is however clear that
a document which is not in the possession to the Defence cannot be subject to dis-
closure. This order is also subject to Rule 70 (A) of the Rules, which prescribes that
internal documents prepared by a party in connection with the investigation or
preparation of the case are not subject to disclosure.

FOR THE ABOVE REASONS, THE CHAMBER
I. GRANTS in part the Motion, and ORDERS the Defence to provide the Chamber

and the Prosecution with copies of the written statements of each witness whom the
Defence intends to call to testify, no later than twenty-one (21) days before the com-
mencement of the trial.

II. REMINDS the Defence obligation to disclose the identifying information of the pro-
tected witnesses to the Prosecution no later than thirty (30) days before the commencement
of the trial session during which the concerned witnesses are scheduled to testify.

III. DENIES the remainder of the Motion.

Arusha, 4 October 2005, done in English.

[Signed] : Dennis C. M. Byron

***

2 Rwamakuba, Decision on Defence Motion for Protective Measures (TC), 21 September 2005 : XII.
The identifying information withheld by the Defence in accordance with this order shall be dis-
closed by the Defence to the Prosecution no later than thirty (30) days before the commencement
of the trial session during which the concerned witnesses are scheduled to testify. 
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Scheduling Order
Rules 54 and 73 ter of the Rules of Procedure and Evidence

10 October 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judge : Dennis C. M. Byron, Presiding Judge

André Rwamakuba – Schedule, Disclosure of identifying information

International Instrument cited :

Rules of Procedure and Evidence, rules 54, 65 bis, 73 ter and 73 ter (B) (i)

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Decision on
Defence Motion for Protective Measures, 21 September 2005 (ICTR-98-44C); Trial
Chamber, The Prosecutor v. André Rwamakuba, Decision on Prosecution Motion
for Disclosure of Witness List and Witness Statements, 4 October 2005 (ICTR-98-
44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judge Dennis C. M. Byron, sitting

pursuant to Rule 54 of the Rules of Procedure and Evidence (“Rules”);
CONSIDERING the Status Conference in the current proceedings held on 7 Octo-

ber 2005 in accordance with Rule 65 bis of the Rules;
CONSIDERING that, at the said Status Conference, the Defence undertook to file

forthwith a list of Defence witnesses, the witness details, including their identity, and
a summary of the facts on which each of them will testify;

CONSIDERING that on 10 October 2005, the Defence sent by email the above-
mentioned list and information to the attention of the Prosecution;

NOTING that, in addition, the Defence undertook to disclose any Defence witness
statement as soon as possible and, in any case, twenty-one (21) days before the com-
mencement of the Defence case, if these statements are already in possession of the
Defence;

CONSIDERING that the Defence proposed to file a request to the attention of the
Prosecution for admission of facts and law, no later than 19 October 2005;

NOTING that the Prosecution expressed the view that it would be in a position to
reply to such a request within a week from its filing;

NOTING the agreement of the parties to resume the trial on 7 November 2005;
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RECALLING the Chamber’s Decisions granting protective measures for Defence
witnesses and on the Prosecution Motion for Disclosure of Defence Witness
Statements1;

The Chamber ORDERS that
I. The Defence shall file a List of Exhibits stating where possible whether the

Prosecution has any objection as to the authenticity, as prescribed under Rule 73 ter
(B) (iv) of the Rules, no later than 28 October 2005;

II. The Defence shall file any statement of admitted facts and law by both parties,
as prescribed under Rule 73 ter (B) (i) of the Rules, no later than 28 October 2005;

III. A Pre-Trial Conference, pursuant to Rule 73 ter of the Rules, shall take place
on 1 November 2005;

IV. The Defence case shall take place from 7 November to 16 December 2005
included.

Arusha, 10 October 2005, done in English.

[Signed] : Dennis C. M. Byron

***

Decision on Defence Motion for Judgement of Acquittal
Rule 98 bis of the Rules of Procedure and Evidence

28 October 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Evidence insufficient to sustain a conviction, Judgment of acquit-
tal in respect of the count insufficiently sustained, Test of the evidence as whether
the trier could arrive to conviction beyond reasonable doubt on the prosecution evi-
dence, Sufficiency of the evidence determined without consideration of the reliability
and credibility of the available evidence at the pre-trial stage, Exception when the
Prosecution’s case has completely broken down, Assessment of the evidence as a
whole looking to the totality of the evidence, Prosecution’s evidence entitled to cre-
dence – Interpretation, Jurisprudence of the ICTY – Motion denied

1 The Prosecutor v. Rwamakuba, Case n° ICTR-98-44C-T (“Rwamakuba”), Decision on Defence
Motion for Protective Measures (TC), 21 September 2005; and Decision on Prosecution Motion for
Disclosure of Witness List and Witness Statements (TC), 4 October 2005.
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International Instrument cited :

Rules of Procedure and Evidence, rules 73, 94 and 98 bis

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Laurent Semanza, Decision on the Defence
Motion for a Judgement of Acquittal in respect of Laurent Semanza after Quashing
the Counts Contained in the third Amended Indictment, 27 September 2001 (ICTR-
97-20); Trial Chamber, The Prosecutor v. Jean de Dieu Kamuhanda, Decision on
Kamuhanda’s Motion for Partial Acquittal, 20 August 2002 (ICTR-99-54); Trial
Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al., Decision on Defence
Motions for Acquittal Under Rule 98 bis, 16 December 2004 (ICTR-98-42); Trial
Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Motions for
Judgement of Acquittal, 2 February 2005 (ICTR-98-41); Trial Chamber, The Prose-
cutor v. Tharcisse Muvunyi, Decision on Tharcisse Muvunyi’s Motion for Judgement
of Acquittal Pursuant to Rule 98 bis, 13 October 2005 (ICTR-2000-55A)

I.C.T.Y. : Trial Chamber, The Prosecutor, v. Dario Kordic and Mario Cerkez, Decisions
on Defence Motions for Judgment of Acquittal, 6 April 2000 (IT-95-14/2); Appeals
Chamber, The Prosecutor v. Zejnil Delalić et al., Judgment, 20 February 2001 (IT-
96-21); Appeals Chamber, The Prosecutor v. Goran Jelisic, Judgment, 5 July 2001
(IT-95-10)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
BEING SEIZED of the “Motion for Judgment of Acquittal” (“Motion”), filed by

the Defence for the Accused André Rwamakuba (“Defence”) on 27 September
2005;

RECALLING the Chamber’s Decision granting extension of time for the Prosecu-
tion to reply to the Motion1;

CONSIDERING the Prosecution Response to the Defence Motion filed on 7 Octo-
ber 2005;

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and
Evidence (“Rules”).

Introduction

1. André Rwamakuba (“Accused”) is currently charged with genocide or, alterna-
tively, complicity in genocide pursuant to Article 2 of the Statute of the Tribunal

1 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C, Decision Granting Extension
of Time to File Response to Defence Motion for Judgment of Acquittal (TC), 3 October 2005.
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(“Statute”), and extermination and murder, as crimes against humanity pursuant to
Article 3 of the Statute2.

2. The trial against the Accused commenced on 9 June 2005 with the presentation
of the Prosecution’s evidence. Eighteen witnesses, including one expert witness and
one OTP investigator, were heard by the Chamber during a period of approximately
eight weeks.

3. In the instant Motion, the Defence seeks a judgment of acquittal on all charges and
counts in the Indictment against the Accused pursuant to Rule 98 bis and, accordingly,
the release of the Accused. The Prosecution opposes the Motion and avers that, at
the close of its case, it had established a prima facie case against the Accused relating
to all counts.

Deliberations

4. Rule 98 bis of the Rules provides that, if after the close of the case for the
Prosecution, the Trial Chamber finds that the evidence is insufficient to sustain a
conviction on one or more counts charged in the Indictment, the Trial Chamber shall
order the entry of judgment of acquittal in respect of those counts.

5. Pursuant to the jurisprudence of the Appeals Chamber in Delalic et al. and Jeli-
sic cases interpreting a substantially identical provision3, and since then applied by
the Trial Chambers of the Tribunal4, the scope of Rule 98 bis is delimited in relation
to the determination of whether the evidence, if believed, is insufficient to sustain a
conviction on one or more counts of the Indictment. The test applied is whether there
is evidence upon which, if accepted, a reasonable trier of fact could be satisfied

2 Amended Indictment against André Rwamakuba filed on 23 February 2005. That Indictment
has been re-filed on 9 March 2005, due to typographical errors and in accordance with the Order
to Re-File the Amended Indictment of 8 March 2005. The Prosecution subsequently filed amended
versions of the Indictment on 1 June 2005 in compliance with the Chamber’s Decision on Defects
in the Form of the Indictment of 26 May 2005 and on 10 June 2005 in compliance with the
Oral Orders of 6 and 9 June 2005.

3 The Prosecutor v. Delalic et al., Case n° IT-96-21-A, Judgment (AC), 20 February 2001,
para. 434; Prosecutor v. Jelisic, Case n° IT-95-10-A, Appeal Judgment (AC), 5 July 2001,
para. 37.

4 The Prosecutor v. Semanza, Case n° ICTR-97-20-T, Decision on the Defence Motion for a
Judgment of Acquittal in Respect of Laurent Semanza After Quashing the Counts Contained in
the Third Amended Indictment (Article 98 bis of the Rules of Procedure and Evidence) and Deci-
sion on the Prosecutor’s Urgent Motion for Suspension of Time-Limit for Response to the
Defence Motion for a Judgment of Acquittal (TC), 27 September 2001 (“Semanza Decision”),
paras. 14-15; The Prosecutor v. Kamuhanda, Case n° ICTR-99-54A-T, Decision on Kamuhanda’s
Motion for Partial Acquittal Pursuant to Rule 98 bis of the Rules of Procedure and Evidence
(TC), 20 August 2002 (“Kamuhanda Decision”), para. 18; The Prosecutor v. Nyiramasuhuko et
al., Joint Case n° ICTR-98-42-T, Decision On Defence Motions for Acquittal Under Rule 98 bis
(TC), 16 Decembre 2004 (“Nyiramasuhuko Decision”), para. 70; The Prosecutor v. Bagosora et
al., Case n° ICTR-98-41-T, Decision on Motions for Judgment of Acquittal (TC), 2 February
2005 (“Bagosora Decision”), para. 6; The Prosecutor v. Muvunyi, Case n° ICTR-2000-55A-T,
Decision on Tharcisse Muvunyi’s Motion for Judgment of Acquittal Pursuant to Rule 98 bis (TC),
13 October 2005 (“Muvunyi Decision”), para. 35.
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beyond reasonable doubt of the guilt of the accused on the particular charge in ques-
tion. The key concept is therefore not whether the trier would in fact arrive at a con-
viction beyond reasonable doubt on the prosecution evidence (if accepted) but whether
it could5.

6. Accordingly, where some evidence was adduced and that evidence, if believed,
could be sufficient for a reasonable trier of fact to sustain, beyond reasonable doubt,
a conviction on the particular count in question, a motion for a judgement of acquittal
shall be denied. Conversely, where no evidence was adduced in relation to a count,
such motion shall be granted.

7. Generally, the sufficiency of the evidence shall be determined without consider-
ation of the reliability and credibility of the available evidence, leaving those matters
to the final determination on the case. However, there is one situation in which the
Chamber is obliged to consider somehow such matters :

“it is where the Prosecution’s case has completely broken down, either on its
own presentation, or as a result of such fundamental questions being raised
through cross-examination as to the reliability and credibility of witnesses that
the Prosecution is left without a case”6.

In this situation, a judgement of acquittal pursuant to Rule 98 bis of the Rules
should also be entered.

8. In the application of the above-mentioned test, the Chamber must evaluate the
Prosecution’s evidence as a whole looking to the totality of the evidence7. It has also
been found that there is no need to look at each paragraph of the indictment. The
evidence should be examined in relation to counts without also testing the sufficiency
of evidence with respect to each paragraph of an indictment8. Rule 98 bis does not
require a substantive evaluation of the quality of much of the Prosecution evidence
if it were to pronounce on the sufficiency of evidence in relation to each material
fact in each paragraph of the indictment9.

9. Finally, when adjudicating on a motion for judgement of acquittal, it must also
be assumed that the Prosecution’s evidence is entitled to credence unless the Chamber
determines that no reasonable trier of fact could rely upon it10.

10. As a preliminary matter, the Chamber notes that the Defence requests the
Chamber to rule on three ancillary matters to its Motion under Rule 98 bis. First, it
invites the Chamber to decide on the admission into evidence of a statement of Wit-
ness XV produced by the Defence before deciding on this Motion under Rule 98 bis
of the Rules. Second, the Defence contends that the Chamber may take judicial notice
of the fact that Joseph Nzirorera and Mathieu Ngirumpatse were not Ministers in the
Interim Government of 8 April 1994, have not been accused of crimes in Butare in

5 Ibidem.
6 Semanza Decision, par. 17; Kamuhanda Decision, par. 19; Nyiramasuhuko Decision, paras.

76-77; Muvunyi Decision, para. 37; See also Prosecutor v. Kordic and Cerkez, Case n° IT-95-
14/2-T, Decision on Defence Motions for Acquittal, 6 April 2000 (TC), para. 28.

7 Bagosora Decision, para. 11; Muvunyi Decision, para. 40.
8 Kamuhanda Decision; Nyiramasuhuko Decision; Bagosora Decision, para. 8; Muvunyi Deci-

sion, para. 39.
9 Bagosora Decision, para. 9; Muvunyi Decision, para. 39.
10 Bagosora Decision, para. 10; Muvunyi Decision, para. 43.
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any other document before the Tribunal, and, up until the testimony of Witness XV
in the instant trial, have never been associated with the Accused. Finally, in the
Defence’s view, the Chamber could also take notice of the fact that the Kabakobwa
massacre was on 22 April and that the Witness HF could not have been a victim of
it as this witness testified during this trial.

11. The Chamber is of the view that there is no need to rule on these matters at
this stage for addressing the Defence request for a judgement of acquittal. The Cham-
ber will rule on the admission of the Defence exhibit at the appropriate time when
assessing the evidence as a whole. In addition, a request to take judicial notice should
be submitted under Rule 94 of the Rules and present the appropriate arguments to
support it. The Chamber will therefore now only deal with the issue relating to the
sufficiency of the evidence adduced in the course of the Prosecution case in accordance
with Rule 98 bis of the Rules.

12. In its Motion, the Defence first contends that even where evidence is capable
of belief, it may nonetheless be unreliable for the purpose of establishing a fact essen-
tial to the commission of a crime. It is submitted that the Prosecution case has broken
down in that fundamental questions have been raised as to the reliability and credi-
bility of the evidence such that for the purpose of proving its case beyond reasonable
doubt, the Prosecution is left without a case. The Defence second submits that there
are some charges in the Indictment for which there is no or insufficient evidence to
sustain a conviction.

13. The Chamber has very cautiously reviewed all the arguments of both parties
as well as the transcripts in the current proceedings. The contradictions raised by the
Defence with respect to the witnesses’ testimony are not so irreconcilable that the
Prosecution case should be considered as having completely broken down. Also, from
a more general point of view, the cross-examination of the Prosecution witnesses did
not leave the Prosecution without a case. In addition, without any assessment at this
stage of the credibility or reliability of the Prosecution evidence, it is well-established
that a reasonable trier of fact may reach findings based on uncorroborated or hearsay
evidence11. As already stated, the evidence must be assumed to be reliable and credible
unless convincing arguments have been raised that it is so obviously unbelievable, that
no reasonable trier of fact could rely on it. The Defence has not persuaded the Cham-
ber that this is the case here.

14. The Defence also contends that the Prosecution has adduced no or insufficient
evidence with respect to some allegations at paragraphs 6, 7, 9, 14 and 17 under
Count 2 of the Indictment. The Chamber recalls that the evidence should be examined
in relation to counts without testing the sufficiency of evidence with respect to each
paragraph of the Indictment. This approach is particularly appropriate when, as in the
present case, many paragraphs of the Indictment are inter-dependent, narrating dispa-
rate material facts which when viewed as a whole, purport to show that the Accused
committed the alleged crimes12.

15. Count 2 of the Indictment charges the Accused with complicity in genocide
pursuant to Articles 2 and 6 (1) of the Statute. The Chamber finds that the evidence

11 Bagosora Decision, para. 10.
12 Compare with Bagosora Decision, para. 9; Muvunyi Decision, para. 39.
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adduced in the course of the Prosecution case, particularly in the light of the testimonies
of Witness ALA, AVC, AVD, GAB, GAC, GII, GIN, GIT, GIQ and GLM13, is not insuf-
ficient to sustain a conviction on this count. Then there is no need, at this stage, to exam-
ine whether each paragraph of the Indictment is supported by the Prosecution evidence.

16. Having reviewed the Prosecution evidence as a whole, the Chamber is also
satisfied that the Prosecution has adduced sufficient evidence which, if believed, could
sustain a conviction of the Accused on the other counts of the Indictment (genocide,
extermination and murder as crimes against humanity). While the Defence Motion
therefore falls to be rejected, it does not follow that this will necessarily result in a
conviction of the Accused on each count at the end of the trial. Even if the Defence
fails to adduce exculpatory evidence, the assessment of the evidence in its totality at
the end of the trial is different from the evaluation of its sufficiency under Rule 98
bis of the Rules14.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Motion for judgement of acquittal.

Arusha, 28 October 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Prosecution Motion for Variation, 
or in alternative Reconsideration of the Decision

on Protective Measures for Defence Witnesses
2 November 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave Kam

André Rwamakuba – Inherent power of the Trial Chamber to reconsider its own deci-
sions in exceptional circumstances, Error of reasoning in the previous decision –
Mandate to the Prosecutor as an individual organ of the Tribunal, Prosecutor’s obli-
gations may not be limited to specific teams within the Office of the Prosecutor –
Motion partially granted

International Instrument cited :

Rules of Procedure and Evidence, rules 68 and 73

13 See T. 14 to 30 June 2005 and T. 1 to 6 July 2005.
14 Nyiramasuhuko Decision, para. 71; Bagosora Decision, para. 6; Muvunyi Decision, para. 40.
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International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Edouard Karemera et al., Decision on the
Defence Motions for Reconsideration of Protective Measures for Prosecution Witnesses,
29 August 2005 (ICTR-98-44); Trial Chamber, The Prosecutor v. Théoneste Bagosora
et al., Decision on Interlocutory Appeals of Decision on Witness Protection Orders,
6 October 2005 (ICTR-98-41

I.C.T.Y. : Appeals Chamber, The Prosecutor v. Zdravko Mucić et al., Judgement and
Sentence Appeal, 8 April 2003 (IT-96-21)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
BEING SEIZED of the “Prosecutor’s Motion Pursuant to Rule 54, For Variation

or, in the Alternative, Reconsideration of the Trial Chamber’s “Decision on the
Defence Motion for Protective Measures” filed on 30 September 2005;

CONSIDERING the Prosecutor’s Supplementary Submission thereto, filed on
7 October 2005;

CONSIDERING that the Defence for the Accused André Rwamakuba has filed no
reply to the Motion;

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and
Evidence (“Rules”).

Introduction

1. The trial against the Accused commenced on 9 June 2005 with the presentation
of the Prosecution’s evidence. On 21 September 2005, at the Defence’s request and
without any opposition from the Prosecution, the Chamber granted protective measures
to apply automatically to potential Defence witnesses living in Rwanda and to wit-
nesses outside of Rwanda (“Decision on Defence Protective Measures”). Amongst
these protective measures, the Chamber ordered that :

V. Members of the Prosecution team in the Rwamakuba case shall not share,
reveal or discuss, directly or indirectly, any documents or any information con-
tained in any documents, or any other information which could reveal or lead
to the identification of any individuals so designated to any person or entity, pri-
vate of governmental, other than the members of the assigned counsel or other
persons working on the Prosecution team in the Rwamakuba case.

VI. The Prosecution shall provide the Witnesses and Victims Support Section
with a designation of all persons working on the Prosecution team in the case
of Rwamakuba who will have access to any information concerning any protected
witness, and shall advise the Witnesses and Victims Support Section in writing
of any changes in the composition of this team and ensure that any member
leaving the Prosecution team has remitted all materials that could lead to the
identification of protected persons specified.
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(…)
IX. The Prosecution shall not attempt to make an independent determination

of the identity of any protected witness, nor encourage or otherwise aid any per-
son in so doing1.

2. The Prosecution now requests modification of Clauses V and VI of the Decision
on Defence Protective measures, even though it acknowledges originally granting
consent to such measures. It is submitted that the restriction established by the said
clauses to members of the Prosecution team only in the Rwamakuba case is contrary
to the Prosecutor’s obligations under Rules 68 and 75 (F) of the Rules. In addition,
this restriction would directly interfere with the ability of the Prosecutor to carry
out his mandate under the Statute and the Rules. To support its Motion, the Pros-
ecution refers to the Appeals Chamber Decision of 6 October 2005 in the Bagosora
case2.

3. The Prosecution further solicits the deletion of Clause IX which it considers to
be vague and impossible for its compliance, which would create a risk of an inad-
vertent breach of the order by the members of the Prosecution.

Deliberations

4. Following the jurisprudence of the Tribunal, a Trial Chamber has an inherent
power to reconsider its own decisions in exceptional circumstances where (i) a clear
error of reasoning in the previous decision has been demonstrated and (ii) the decision
sought to be reconsidered has led to an injustice3.

5. The Chamber ascertains that the Appeals Chamber, in its Decision of 6 October
2005 in the Bagosora Case4, interpreted the mandate to the Prosecutor as being an
individual organ of the Tribunal and made clear that nowhere in the Statute or Rules
is it stated that the Prosecutor’s obligations may be limited to specific teams within
the Office of the Prosecutor5. In that case, the Trial Chamber restricted the application
of protective measures for Defence witnesses to the Prosecution team in the case. The
Appeals Chamber found that the Trial Chamber erred by construing the protective
measures in a manner that contradicts the Prosecutor’s obligation pursuant to Rule 68
of the Rules6.

1 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C-T, Decision on Defence Motion
for Protective Measures (TC), 21 September 2005.

2 The Prosecutor v. Bagosora et al., Case n° ICTR-98-41-AR73 & ICTR-98-41-AR73 (B),
Decision on Interlocutory Appeals of Decision on Witness Protection Orders (AC), 6 October
2005 (“Bagosora et al. Appeals Chamber Decision”), spec. paras. 39-46.

3 The Prosecutor v. Zdravko Mucic, Hazim Delic and Esad Landzo, Case n° IT-96-21-Abis,
Judgment on Sentence Appeal (AC), 8 April 2003, para. 50; Prosecutor v. Edouard Karemera,
Mathieu Ngirumpatse and Joseph Nzirorera, Case n° ICTR-98-44-PT, Decision on the Defence
Motions for Reconsideration of Protective Measures for Prosecution Witnesses (TC), 29 August
2005, para. 8.

4 Bagosora et al. Decision, para. 43.
5 Ibid., para. 43.
6 Ibid., para. 46.
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6. In the light of this Appeals Chamber Decision, the Chamber finds that in the
present case, a clear error of reasoning in the previous decision has been demonstrated
and that the decision sought to be reconsidered has led to an injustice. Clauses V and
VI of the Decision on Defence Protective Measures should be amended so that the
sentences, “Prosecution team in the Rwamakuba case” and “Prosecution team in the
case of Rwamakuba” be replaced by the word “Prosecution”.

7. Concerning clause IX of the Decision, the Prosecution has failed to show any
evidence or circumstances warranting reconsideration in this instance, and no injustice
will occur.

8. Furthermore, the Chamber notes that the Prosecution’s request to delete Clause
IX is moot since the identity of the Defence witnesses has already been disclosed to
the Prosecution on 10 October 2005 in accordance with Clause XII of the Decision
on Defence Protective Measures.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Motion in part;
ORDERS that the words “Prosecution team in the Rwamakuba case” and “Prose-

cution team in the case of Rwamakuba” in Clauses V and VI of the Decision on
Defence Protective Measures be replaced with the word “Prosecution”;

DENIES the remainder of the Motion.

Arusha, 2 November 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Protective Measures regarding one Defence Witness
Rules 69 and 75 of the Rules of Procedure and Evidence

29 November 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Protective measures for witnesses, Placement of all protected
witnesses in a safe house upon their arrival in Arusha, Witness wanted not to stay
in a safe house while in Arusha for the duration of his/her testimony – Motion
granted

International Instrument cited :
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Rules of Procedure and Evidence, rules 69, 73 (A) and 75

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. André Rwamakuba, Decision on Defence
Motion for Protective Measures, 21 September 2005 (ICTR-98-44C); Trial Chamber,
The Prosecutor v. André Rwamakuba, Decision on Prosecution Motion for Variation,
or in the Alternative Reconsideration of the Decision on Protective Measures for
Defence Witnesses, 2 November 2005 (ICTR-98-44C)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED of the Defence oral submission made on 23 November 2005 and

requesting the Chamber to vary the protective measures ordered by the Chamber with
respect to Witness 1 5 (“Motion”)1;

NOTING that the Prosecution does not oppose the Motion;
ALSO NOTING the oral submissions made by the representative of the Witnesses

and Victims Support Section (“WVSS”) on 23 November 2005;
HEREBY DECIDES the Motion pursuant to Rules 69, 73 (A) and 75 of the Rules

of Procedure and Evidence (“Rules”).
1. The Defence case in this trial started on 7 November 2005. On 21 September

2005, the Chamber ordered protective measures with respect to potential Defence wit-
nesses living inside and outside of Rwanda (“Protective Order”)2.

2. During the oral hearing held on 23 November 2005 in closed session, a repre-
sentative from WVSS indicated that a result of the Protective Order’s implementation
is the placement of all protected witnesses in a safe house upon their arrival in Aru-
sha. At the request of Witness 15, the Defence moves the Chamber to allow that the
Witness not be required to stay in a safe house while in Arusha for the duration of
his/her testimony.

3. The Chamber notes that if the Defence Motion is granted, WVSS will no longer
be in a position to guarantee the protection of the Witness twenty-four hours a day.
WVSS, however, undertakes to bring the Witness to court each time it is necessary.
The Chamber also observes that the Witness is fully aware of such consequences. In
these particular circumstances, the Chamber is therefore satisfied that the Defence
application can be granted provided that the Witness’ anonymity is maintained as pre-
viously ordered.

FOR THESE REASONS, the Chamber

1 The name of the Witness is specified in a Confidential Annex to this decision, placed under
seal.

2 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C-T (“Rwamakuba Case”), Deci-
sion on Defence Motion for Protective Measures (TC), 21 September 2005, as amended on
2 November 2005, see Rwamakuba Case, Decision on Prosecution Motion For Variation, or in
Alternative Reconsideration of the Decision on Protective Measures for Defence Witnesses (TC),
2 November 2005.
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I. GRANTS the Motion, and
II. RELIEVES WVSS from its obligation to locate Witness 15 in a safe house

while in Arusha for the duration of his/her testimony; and
III. MAINTAINS all the protective measures, including the anonymity of the Wit-

ness, as previously ordered on 21 September 20053.

Arusha, 29 November 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Confidential Motion
for the Testimony of Defence Witness 1.15 Be Taken by Video-Link

Rules 54 and 75 of the Rules of Procedure and Evidence
8 December 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave
Kam

André Rwamakuba – Testimony by video-link conference as an exception to the
general rule, Cumulative existence of four criteria, Restimony sufficiently important,
Interests of justice, Witness unable or unwilling to come to the Tribunal for a good
reason, Fear for his and his family’s security, Absence of prejudice to the rights of
the Accused to a fair trial – Motion granted

International Instruments cited :

Rules of Procedure and Evidence, rules 54 and 75; Statute, art. 21

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Aloys Simba, Decision Authorizing the
Taking of the Evidence of Witnesses IMG, ISG, and BJK1 by Video-Link, 4 February
2004 (ICTR-2001-76); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Prosecution Request for Testimony of Witness BT Via Video-Link, 8 Octo-
ber 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Testimony by Video-Conference, 20 December 2004 (ICTR-98-41); Trial
Chamber, The Prosecutor v. Aloys Simba, Decision on the Defence Request for Taking
the Evidence of Witness FMP1 by Deposition, 9 February 2005 (ICTR-2001-76); Trial
Chamber, The Prosecutor v. Tharcisse Muvunyi, Decision on Decision on Prosecutor’s

3 Ibidem. 
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extremely urgent Motion Pursuant to TC II Directive of 23 May 2005 for Preliminary
measures to Facilitate the use of Closed Video-link Facilities, 20 June 2005 (ICTR-
2000-55A)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Dusko Tadić, Decision on the Defence
Motions to Summon and Protect Defence Witnesses, and on the Giving of Evidence
by Video-Link, 25 June 1996 (IT-94-1); Trial Chamber, The Prosecutor v. Zejnil
Delalić et al., Decision to allow witnesses K.L. and M to give their testimony by
means of video-link conference, 28 May 1997 (IT-96-21)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED of the “Confidential Motion for the testimony of Defence Witness

‘1.15’ be taken by Video-Link”, filed by the Defence of the Accused (“Defence”) on
19 November 2005;

HEREBY DECIDES the Motion pursuant to Article 21 of the Statute and to Rules
54 and 75 of the Rules of Procedure and Evidence (“Rules”).

Introduction

1. The Defence case in this trial started on 7 November 2005. On 29 September
2005, the Chamber ordered, at the Defence’s request, protective measures with respect
to Defence Witnesses1. The Defence now moves the Chamber to issue an order that
the testimony of Defence Witness 1.15 be taken by video-link.

Deliberations

2. The Defence recognizes that testimony by video-link conference is an exception
to the general rule but submits that the criteria encompassed by the jurisprudence of
both ad hoc Tribunals are satisfied in the present circumstances2. First, it is submitted
that the testimony of Witness 1.15 is relevant and significant to the Defence case
since it aims to support the alibi defence that the Accused was in Gisenyi during the
period of 20 April to 3 May 1994 in rebuttal of the allegations in the Indictment relating
to incidents in Butare during the same period. The Defence underlines that the

1 The Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C, Decision on Defence Motion
for Protective Measures (TC), 21 September 2005, as amended on 2 November 2005, see Rwa-
makuba Case, Decision on Prosecution Motion For Variation, or in Alternative Reconsideration
of the Decision on Protective Measures for Defence Witnesses (TC), 2 November 2005.

2 Defence refers to Prosecutor v. Dusko Tadić, Decision on the Defence Motions to Summon
and Protect Defence Witnesses, and on the Giving of Evidence by Video-Link (TC), 25 June 1996
(“Tadić Decision”), and to Prosecutor v. Delalic et al. (“Celebici” case), Decision to allow wit-
nesses K.L. and M to give their testimony by means of video-link conference (TC), 28 May 1997.
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testimony of Witness 1.15 relates to direct contact between the Accused and the Wit-
ness and therefore cannot be adequately replaced by other evidence. Second, the
Defence contends that the unwillingness of the Witness to physically come to testify
at the seat of the Tribunal is justified by good reasons. It refers the Chamber to emails
written by the Witness to the Defence explaining his sudden change of mind due to
fear for his own and his family’s security.

3. The Chamber notes that video-link testimony has been authorized by the Tribu-
nal, in a number of cases for witness protection purposes on the basis of Rule 75 of
the Rules3. These cases have established that authorizing video-link transmission
requires the demonstration of the cumulative existence of four criteria, namely :
1. The testimony must be sufficiently important;
2. The taking of the testimony by video-link must be in the interests of justice;
3. The witness is unable or unwilling to come to the Tribunal for a good reason;
4. The accused will not be prejudiced in the exercise of his rights to a fair trial.

4. In the present case, the Prosecution does not oppose the Motion4. However, it
deems necessary to ascertain whether or not the above-mentioned are met in the
present circumstances in the light of the Motion and its supporting material.

5. The Witness statement attached to the Motion establishes that the testimony
sought to be introduced is important in that it supports the alibi of the Accused. Fol-
lowing the supporting material, the Chamber is also satisfied that this evidence will
not be available in this trial if Witness 1.15 does not testify.

6. The Chamber notes that the Witness withdrew his agreement to travel to Arusha
to testify after he received a visit from two persons on 20 November 2005 who
warned him that his life and the life of his family will be endangered if he traveled
to Arusha. The fear for his and his family’s security is a good reason for the Witness’
unwillingness to travel to Arusha.

7. Finally, the Defence asserted that the Accused is anxious to secure the Witness’
testimony and accordingly gives his consent to the evidence of Witness 1.15 being
taken by video-link. In the Chamber’s view, making this testimony available through
the use of the video- link will facilitate the advancement of the defence of alibi and
will therefore not prejudice the Accused.

8. In view of these particular circumstances, the Chamber considers that the video-
link testimony is in the interests of justice and is warranted as an additional protective
measure under Rule 75 of the Rules.

3 The Prosecutor v. Simba, ICTR-2001-76-I, Decision Authorizing the Taking of the Evidence
of Witnesses IMG, ISG, and BJK1 by Video-Link (TC), 4 February 2004, para. 4; The Prosecutor
v. Bagosora et al., ICTR-98-41-T, Decision on Prosecution Request for Testimony of Witness BT
Via Video-Link (TC), 8 October 2004; The Prosecutor v Bagosora et al., Decision on Testimony
by Video-Conference (TC), 20 December 2004; The Prosecutor v. Simba, Decision on the
Defence Request for Taking the Evidence of Witness FMP1 by Deposition (TC), 9 February
2005; The Prosecutor v. Muvunyi, ICTR-2000-55A-T, Decision on Decision on Prosecutor’s
extremely urgent Motion Pursuant to TC II Directive of 23 May 2005 for Preliminary measures
to Facilitate the use of Closed Video-link Facilities, 20 June 2005.

4 See Transcripts, 29 November 2005, p. 29/L. 4-5 (EN), p. 28/L. 20-23 (FR).

2090719_Rwanda 2005.book  Page 3104  Wednesday, May 25, 2011  1:15 PM



ICTR-98-44C 3105

FOR THE ABOVE REASONS, THE CHAMBER
I. GRANTS the Motion; and
II. INSTRUCTS the Registry to make all necessary arrangements to schedule the

testimony of Witness 1.15 via video-link.

Arusha, 8 December 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Defence Motion for a View Locus in Quo
Rule 4 of the Rules of Procedure and Evidence

16 December 2005 (ICTR-98-44C-T)

(Original : English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave Kam

André Rwamakuba – View Locus in Quo, Exercise the functions of a Chamber or a
judge away from the Seat of the Tribunal, Proposed visits relevant to the charges
against the Accused, Instrumental visits in the discovery of the truth and determina-
tion of the matter before the Chamber, Absence of difficult logistical planning or high
costs for the Tribunal, First-hand knowledge of the area in the interests of justice –
Interpretation, Practice of both ad hoc Tribunals – Visit ordered

International Instrument cited :

Rules of Procedure and Evidence, rules 4, 73 and 89

International Cases cited :

I.C.T.R. : Trial Chamber, The Prosecutor v. Ignace Bagilishema, Judgement, 7 June
2001 (ICTR-95-1A); Trial Chamber, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Prosecutor’s Motion for Site Visits in the Republic of Rwanda, 29 Sep-
tember 2004 (ICTR-98-41); Trial Chamber, The Prosecutor v. Aloys Simba, Decision
on the Defence Request for Site Visits in Rwanda, 31 January 2005 (ICTR-2001-76);
Trial Chamber, The Prosecutor v. Aloys Simba, Decision on Defence Renewed
Request for Site Visits in Rwanda, 4 May 2005 (ICTR-2001-76)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gustave Gberdao Kam (“Chamber”);
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BEING SEIZED of the “Defence Motion for a View of Locus in Quo” filed on
29 November 2005 (“Defence Motion”);

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of Procedure and
Evidence (“Rules”).

Introduction

1. André Rwamakuba (“Accused”) is currently charged with genocide or, alterna-
tively, complicity in genocide pursuant to Article 2 of the Statute of the Tribunal
(“Statute”), and extermination and murder, as crimes against humanity pursuant to
Article 3 of the Statute. These charges are alleged with respect to events which took
place mainly in Gikomero Commune, at Kayanga Health Center and at Butare Hos-
pital.

2. The trial against the Accused commenced on 9 June 2005 with the presentation
of the Prosecution’s evidence. The Defence started the presentation of its case on
7 November 2005. The third trial session in the instant case is scheduled to start in
January 2006.

3. The Defence now moves the Chamber to visit sites and places in Rwanda
relevant to the determination of the facts of this case.

Deliberations

4. Relying upon Rules 4 and 89 of the Rules and the practice of both ad hoc
Tribunals, the Defence contends that a site visit in this case is in the interests of justice
and of the Accused. It is submitted that many of the issues are disputed and rely to
an extent on the physical aspects of the area where the particular offence is alleged
to have been committed. The Prosecution does not oppose the Motion but submits a
few additional places to be viewed by the Chamber1.

5. Rule 4 of the Rules of Procedure and Evidence provides that
“[a] Chamber or a Judge may exercise their functions away from the Seat of

the Tribunal, if so authorized by the President in the interests of justice”.
6. In accordance with the jurisprudence of the Tribunal, the Chamber considers that

the need for a site visit must be assessed in view of the particular circumstances of
each case2. A decision to carry out a site visit should preferably be made when the
visit will be instrumental in the discovery of the truth and determination of the matter

1 T. 15 December 2005 and email sent to the attention of the Chamber by Lead Counsel for
Prosecution on 15 December 2005.

2 The Prosecutor v. Bagilishema, Case N° ICTR-95-1A-T, Judgement (TC), 7 June 2001;
Prosecutor v. Bagosora et al, Case n° ICTR-98-41-T, Decision on Prosecutor’s Motion for Site
Visits in the Republic of Rwanda (TC), 29 September 2004; The Prosecutor v. Simba, Case
n° ICTR-01-76-T. Decision on the Defence Request for Site Visits in Rwanda (TC), 31 January
2005; The Prosecutor v. Simba, Case n° ICTR-01-76-T, Decision on Defence Renewed Request
for Site Visits in Rwanda (TC), 4 May 2005.
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before the Chamber3. In that decision, the number of sites to be visited and their
importance should also be taken into account.

7. The Chamber has reviewed the itinerary suggested by both parties. It is satisfied
that the proposed site visits are relevant to the charges against the Accused and will
be instrumental in the discovery of the truth and determination of the matter before
the Chamber. In addition, the Chamber notes that these places could be visited in two
to three days and therefore do not involve difficult logistical planning or high costs
for the Tribunal.

8. While photographs, sketches and maps have been tendered as exhibits regarding
these locations, the Chamber is of the view that, in the particular circumstances of
this case a first-hand knowledge of the area will be in the interests of justice.

FOR THE ABOVE REASONS, THE CHAMBER
REQUESTS the President to authorize the Chamber’s exercise of its function away

from the Seat of the Tribunal, pursuant to Rule 4 of the Rules; and if such authorization
is granted;

REQUESTS the Registry to make all the necessary arrangements, in liaison with
the Chamber, to facilitate the implementation of this decision.

Arusha, 16 December 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

Decision on Confidential Ex Parte Motion 
for Subpoenas Directed to Defence Witnesses

Article 28 of the Statute of the Tribunal and Rule 54
of the Rules of Procedure and Evidence

16 December 2005 (ICTR-98-44C-T)

(Original :English)

Trial Chamber III

Judges : Dennis C. M. Byron, Presiding Judge; Karin Hökborg; Gberdao Gustave Kam

André Rwamakuba – Exception of the ex parte applications, Issuance of subpoena
orders to witnesses, Previous reasonable attempts to obtain the voluntary cooperation
of Witnesses, Witnesses concerns for possible reprisals and their physical and
psychological security, Nature and the scope of the evidence to be given – Motion
granted

3 Ibidem.
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Subpoenas to Compel the Attendance of Defence Witnesses DK 32, DK 39, DK 51,
DK 52, DK 31 1 and DM 24, 26 April 2005 (ICTR-98-41); Trial Chamber, The
Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and André
Rwamakuba, Decision on Motion to Unseal Ex Parte Submissions and to Strike
Paragraphs 32.4 and 49 from the Amended Indictment, 3 May 2005 (ICTR-98-44);
Trial Chamber, The Prosecutor v. Aloys Simba, Decision on Defence Renewed
Request for Site Visits in Rwanda, 4 May 2005 (ICTR-2001-76)

I.C.T.Y. : Trial Chamber, The Prosecutor v. Blagoje Simić et al., Decision on (1)
Application by Stevan Todorovic to Re-Open the Decision of 27 July 1999, (2) Motion
by ICRC to Re-Open Scheduling Order of 18 November 1999, and (3) Conditions for
Access to Material, 28 February 2000 (IT-95-9); Appeals Chamber, The Prosecutor
v. Radislav Krstić, Decision on Application for subpoenas, 1 July 2003 (IT-98-33);
Appeals Chamber, The Prosecutor v. Sejér Halilović, Decision on Issuance of Sub-
poenas, 21 June 2004 (IT-01-48)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),
SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,

Karin Hökborg and Gberdao Gustave Kam (“Chamber”);
BEING SEIZED of the “Confidential Ex Parte Motion for Subpoenas Directed to

Defence Witnesses”, filed by the Defence of the Accused (“Defence”) on 2 December
2005;

HEREBY DECIDES the Motion pursuant to Rules 54 and 73 of the Rules of Pro-
cedure and Evidence (“Rules”).

Introduction

1. The Defence case in this trial started on 7 November 2005. On 29 September
2005, the Chamber ordered, at the Defence’s request, protective measures with respect
to Defence witnesses1. The Defence now requests the Chamber to issue Subpoena
orders to compel the testimony of Defence Witnesses 5.16, 5.7, 5.15 and 4.4.

1 Prosecutor v. André Rwamakuba, Case n° ICTR-98-44C, Decision on Defence Motion for
Protective Measures (TC), 21 September 2005, as amended on 2 November 2005, see Rwamaku-
ba Case, Decision on Prosecution Motion For Variation, or in Alternative Reconsideration of the
Decision on Protective Measures for Defence Witnesses (TC), 2 November 2005.
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Deliberations

2. As a preliminary matter, the Chamber recalls that ex parte applications are
necessary when they respond to the interests of justice, and where the disclosure to
the other party in the proceedings of the information conveyed by the application
would be likely to cause prejudice to an individual involved in or related to that
application2. Under the specific circumstances of the case, the Chamber finds that
disclosure of the present Motion to the other party risks causing prejudice to the
witnesses.

3. Rule 54 permits the issuance of
“orders, summonses, Subpoenas, warrants and transfer orders as may be

necessary for the purposes of an investigation or for the preparation or conduct
of the trial”.

According to this Tribunal’s jurisprudence, a subpoena order to compel the attendance
may be issued in particular cases when the requesting party shows that it has made
reasonable attempts to obtain the voluntary cooperation of the witness and that the
witness’ testimony can materially assist its case and the fairness of the trial3.

4. Based on the information annexed to the Motion, the Chamber is satisfied that
the Defence has made reasonable attempts to obtain the voluntary cooperation of Wit-
nesses 5.16, 5.7, 5.15 and 4.4 but that it failed due to the witnesses concerns for pos-
sible reprisals and their physical and psychological security. The Defence has shown
good cause for the said witnesses’ unwillingness to come to Arusha to testify.

5. The Chamber has carefully reviewed the nature and the scope of the evidence
to be given by the four witnesses. In particular, the Chamber notes that the four wit-
nesses’ intended testimony is regarding the absence of the Accused in a location and
during a period of time pleaded the Indictment. The Chamber finds that such pro-
spective evidence is necessary for the conduct of the trial since it will materially assist
the Defence for the Accused.

6. Furthermore, the evidence to be given by these witnesses will not be adequately
replaced by other Defence witnesses, which could seriously prejudice the rights of the
Accused. The Chamber is of the view that their testimony will serve the overall interests

2 See, inter alia, Prosecution’s application to submit an Indictment for review and confirmation,
under Article 18 of the Statute; submissions pursuant to Rule 66 (C) of the Rules or seeking pro-
tective orders under Rule 69 of the Rules, see Prosecutor v. Simic et al., Case n° IT-95-9, Deci-
sion on (1) Application by Stevan Todorovic to Re-Open the Decision of 27 July 1999, (2) Motion
by ICRC to Re-Open Scheduling Order of 18 November 1999, and (3) Conditions for Access to
Material (TC), 28 February 2000, para. 40 (Simic et al. Decision) ; Karemera et al., Case
n° ICTR-98-44-R66, Decision on Motion to Unseal Ex Parte Submissions and to Strike
Paragraphs 32.4 And 49 from the Amended Indictment, 3 May 2005.

3 See, inter alia, Prosecutor v. Krslic, Decision on Application for subpoenas, AC, 1 July 2003;
Prosecutor v. Halilovic, AC, Decision on the issuance of a Subpoena, 21 June 2004; Prosecutor
v. Bagosora et al., Decision on Request for Subpoena of Major General Yaache and Cooperation
of the Republic of Ghana (TC), 23 June 2004; Prosecutor v. Bagosora et al., Decision on Request
for Subpoenas (TC), 10 June 2004; Prosecutor v. Bagosora et al., Decision on Motion Requesting
Subpoenas to Compel the Attendance of Defence Witnesses DK 32, DK 39, DK 51, DK 52,
DK 31 1 and DM 24. 26 April 2005; Prosecutor v. Simba, Decision on the Defence Request for
Subpoenas, 4 May 2005.
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of the criminal process and will ensure the fairness of the trial. It is therefore in the
interests of justice to issue subpoena orders directed to Defence witnesses 5.16, 5.7,
5.15 and 4.4.

7. With regard to the Defence’s requests at paragraphs (b) and (c) of the Motion,
the Chamber considers that it would be appropriate, due to the particular circumstances
of the case, to solicit the cooperation of the national authorities for the implementation
of the Subpoena orders, only in case of persistent refusal of the four witnesses to
comply with the order of the Chamber.

FOR THE ABOVE REASONS, THE CHAMBER
I. GRANTS the Motion; and
II. INSTRUCTS the Registry to prepare a Subpoena addressed to each of the four

witnesses designated by the pseudonyms 5.16, 5.7, 5.15 and 4.4., ordering their
appearance before the Chamber for the next trial scheduled in January 2006;

III. ORDERS the Registrar to communicate the Subpoenas to each of the four wit-
nesses and, only if necessary, to the national authorities of the country in which
the witnesses reside;

IV. REQUESTS, pursuant to Article 28 of the Statute of the Tribunal (“Statute”), the
national authorities that receive a Subpoena to provide any assistance that may be
requested by the Registry to facilitate the witness’ attendance.

Arusha, 16 December 2005, done in English.

[Signed] : Dennis C. M. Byron; Karin Hökborg; Gberdao Gustave Kam

***

2090719_Rwanda 2005.book  Page 3110  Wednesday, May 25, 2011  1:15 PM



2090719_Rwanda 2005.book  Page 3111  Wednesday, May 25, 2011  1:15 PM


