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Decision on Request for Subpoena of Major General Yaache
and Cooperation of the Republic of Ghana
23 June 2004 (ICTR-98-41-T)

(Original :Not specified)
Trial Chamber 1
Judge : Sergei Alekseevich Egorov

Cooperation of States, Ghana — subpoena — reasonable attempts by the defence — rel-
evance of the evidence — information can not be obtain by other means — fair conduct
of the trial — government member, official capacity — motion granted

International instruments cited : Statute, art. 28 — Rules of procedure and evidence,
Rules 54, 73 (A)

International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Jean Paul Akayesu, Decision on the
Motion to Subpoena a Witness, 19 November 1997 (ICTR-96-4-T) — Trial Chamber
II, Le Procureur c. Jean de Dieu Kamuhanda, Decision on the Extremely Urgent
Motion to Summon a Witness Pursuant to Rule 54, 20 August 2002 (ICTR-99-54A,
Reports 2002, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al,
Request to the Government of Belgium for Cooperation and Assistance Pursuant to
Article 28 of the Statute, 17 September 2003 (ICTR-98-41-T, Reports 2003, p. 144)
— Trial Chamber I, Prosecutor v. Théoneste Bagosora et al, Requéte ex parte de la
défense de Théoneste Bagosora visant a obtenir la coopération de la République du
Ghana pour faciliter la rencontre avec un témoin, 6 May 2004 (ICTR-98-41-T,
Reports 2004, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al,
Decision on the Defense for Bagosora’s Request to Obtain the Cooperation of the
Republic of Ghana, 25 May 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial Cham-
ber I, The Prosecutor v. Bagosora et al, Decision on Requests for Subpoenas, 10 June
2004 (ICTR-98-41-T, Reports 2004, p. X)

LC.TY. : Appeals Chamber, The Prosecutor v. Blaskic, Judgement on the Request of
the Republic of Croatia for Review of the Decision of Trial Chamber Il of 18 July
1997, 29 October 1997 (IT-95-14) — Appeals Chamber, The Prosecutor v. Kristic,
Decision of Application for Subpoena, 1 July 2003 (IT-98-33-A) — Appeals Chamber,
The Prosecutor v. Halilovic, Decision on Issuance of Subpoenas, 21 June 2004 (IT-
01-48-AR73)
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Décision relative a la requéte tendant a obtenir la délivrance
d’une injonction de comparaitre au général de division Yaache
et la coopération de la République du Ghana
23 juin 2004 (ICTR-98-41-T)

(Original : anglais)
Chambre de premiére instance I
Juge : Sergei Alekseevich Egorov

Coopération des Etats, Ghana — injonction de comparaitre — efforts préalables de la
défense — pertinence des éléments de preuve — pas d’autre moyen d’obtenir I’infor-
mation — conduite équitable du proces — membre de gouvernement, fonctions offi-
cielles — requéte accordée

Instruments internationaux cités : Statut, art. 28 — Réglement de procédure et de
preuve, art. 54, 73 (A)

Jurisprudence internationale citée :

T.PLR. : Chambre de premiere instance I, Le Procureur c. Jean-Paul Akayesu, Déci-
sion faisant suite a une requéte aux fins d’une citation a témoin, 19 septembre 1997
(ICTR-96-4-T) — Chambre de premiere instance II, Le Procureur c. Jean de Dieu
Kamuhanda, Décision sur la requéte en extréme urgence aux fins de citation d’un
témoin - conformément a article 54 du Réglement de procédure et de preuve, 20
aofit 2002 (ICTR-99-54A, Recueil 2002, p. X) — Chambre de premiére instance I, Le
Procureur c. Théoneste Bagosora et consorts, Demande de coopération et d’entraide
Jjudiciaire adressée au gouvernement du Royaume de Belgique, conformément a
Uarticle 28 du Statut du Tribunal, 17 septembre 2003 (ICTR-98-41-T, Recueil 2003,
p. 145) — Chambre de premiére instance I, Le Procureur c. Théoneste Bagosora et
consorts, Requéte ex parte de la défense de Théoneste Bagosora visant a obtenir la
coopération de la République du Ghana pour faciliter la rencontre avec un témoin,
6 mai 2004 (ICTR-98-41-T, Recueil 2004, p. X) — Chambre de premiere instance I,
Le Procureur c. Théoneste Bagosora et consorts, Decision on the Defence for Bago-
sora’s Request to Obtain the Cooperation of the Republic of Ghana, 25 mai 2004
(ICTR-98-41-T, Recueil 2004, p. X) — Chambre de premiéere instance I, Le Procureur
c. Bagosora et consorts, «Decision for Request for Subpoenas», 10 juin 2004 (ICTR-
98-41-T, Recueil 2004, p. X)

T.PLY. : Chambre d’appel, Le Procureur c. Blaskic, Arrét relatif a la requéte de la
République de Croatie aux fins d’examen de la décision de la Chambre de premiére
instance Il rendue le 18 juillet 1997, 29 octobre 1997 (IT-95-14) — Chambre d’appel,
Le Procureur c. Krstic, Arrét relatif a la demande d’injonctions, 1° juillet 2003 (IT-
98-33-A) — Chambre d’appel, Le Procureur c. Halilovic, Décision relative a la déli-
vrance d’injonctions, 21 juin 2004 (IT-01-48-AR73)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Judge Sergei Alekseevich Egorov, as designated by Trial Chamber I
pursuant 73 (A) of the Rules of Procedure and Evidence (“the Rules”);

BEING SEIZED of the “Mémoire ex parte de la défense de Théoneste Bagosora
sur la demande en coopération de la République du Ghana afin qu’elle facilite
Uinterview d’un témoin”, filed on 9 June 2004;

CONSIDERING the “Submission of the Registrar under Rule 33 (B) of the Rules
of Procedure and Evidence regarding the Order of the Chamber on the Defence
request to obtain cooperation of the Republic of Ghana dated 25th May 2004”, filed
on 27 May 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 6 May 2004, the Defence sought an order requesting the cooperation of the
Republic of Ghana in arranging a meeting between the Defence for Bagosora and
Major General Yaache, a former sector commander and military observer of the Unit-
ed Nations Assistance Mission in Rwanda (UNAMIR) and current Chief of Staff of
the Ghanian army!. In that motion, the Defence for Bagosora outlined and document-
ed efforts to obtain the voluntary cooperation of Major General Yaache. The Defence
for Bagosora also consulted with the United Nations and obtained its consent for such
a meeting?. In its decision of 25 May 2004, the Chamber requested the assistance of
the Republic of Ghana in facilitating the voluntary cooperation of Major General
Yaache3. The Chamber noted that neither Major General Yaache, after being provided
with material to refresh his memory, nor the Republic of Ghana had expressly refused
to cooperate®.

2. On 27 May 2004, the Registrar informed the Chamber of the existence of a dip-
lomatic note sent by the Government of Ghana on 24 April 2004, which indicated
that Major General Yaache was not in a position to offer any assistance to the
Defence even after having received the additional materials. This information had not
been conveyed to the Chamber prior to its decision of 25 May 2004.

L Prosecutor v. Bagosora et al, Case No ICTR-98-41-T, Requéte ex parte de la défense de
Théoneste Bagosora visant a obtenir la coopération de la République du Ghana pour faciliter la
rencontre avec un témoin (TC), 6 May 2004 (“Bagosora Ghana Request”).

2Bagosora Ghana Request, supra note 1, Annexe 3.

3 Bagosora et al, Decision on the Defense for Bagosora’s Request to Obtain the Cooperation
of the Republic of Ghana (TC), 25 May 2004.

41bid. at para 7.
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LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal>»),

SIEGEANT en la personne du juge Sergei Alekseevich Egorov, désigné par la
Chambre de premiere instance I en vertu de I’article 73 (A) du Reéglement de procé-
dure et de preuve (le «Reéglement»),

SAISI du mémoire intitulé «Mémoire ex parte de la défense de Théoneste Bagosora
sur la demande en coopération de la République du Ghana afin qu’elle facilite I’inter-
view d’un témoin», déposé le 9 juin 2004,

VU le document présenté par le Greffier, intitulé Submission of the Registrar under
Rule 33 (B) of the Rules of Procedure and Evidenee regarding the Order of the
Chamber on the Defence request to obtain cooperation of the Republic of Ghana
dated 25™ May 2004, déposé le 27 mai 2004,

STATUE a présent sur la requéte.

TINTRODUCTION

1. Le 6 mai 2004, la défense a demandé au Tribunal de solliciter la coopération
de la République du Ghana en vue de I’organisation d’un entretien entre le conseil
de Bagosora et le général de division Yaache, un ancien commandant de secteur et
observateur militaire de la Mission des Nations Unies au Rwanda (MINUAR), actuel-
lement Chef d’Etat major de I’armée ghanéenne!. Dans cette requéte, le conseil de
Bagosora a souligné et décrit les efforts déployés pour obtenir la coopération volon-
taire du général de division Yaache. Le conseil de Bagosora a également consulté
I’ONU et obtenu le consentement de celle-ci pour cette rencontre?. Dans sa décision
du 25 mai 2004, la Chambre a demandé a la République du Ghana de faciliter la
coopération volontaire du général de division Yaache3. La Chambre a pris note que
ni le général de division Yaache, au recu des pieces devant lui permettre de se
remettre les choses en mémoire, ni la République du Ghana n’avaient expressément
refusé leur coopération®.

2. Le 27 mai 2004, le Greffier a informé la Chambre de I’existence d’une note
diplomatique envoyée par le gouvernement ghanéen le 24 avril 2004 et indiquant que
le général de division Yaache ne pourrait étre d’aucun secours pour la défense, méme
aprés qu’il eut recu des éléments complémentaires. Ces informations n’avaient pas été
communiquées a la Chambre préalablement & la décision du 25 mai 2004.

U'Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-4 1-T, Requéte ex parte de la
défense de Théoneste Bagosora visant a obtenir la coopération de la République du Ghana pour
faciliter la rencontre avec un témoin (Chambre de premiére instance), 6 mai 2004 [«Requéte
Bagosora (Ghana)»].

2Requéte Bagosora (Ghana), note supra, Annexe 3.

3 Bagosora et consorts, Decision on the Defence for Bagosora’s Request to Obtain the Coo-
peration of the Republic of Ghana (Chambre de premiére instance), 25 mai 2004.

41bid., au para 7.
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SUBMISSIONS

3. In its motion, the Defence for Bagosora recalls its submissions that Major Gen-
eral Yaache is in a position to provide relevant evidence because he observed the
events at issue and that it has made repeated efforts to directly approach Major Gen-
eral Yaache to obtain his cooperation. The Defence for Bagosora notes that the Cham-
ber’s earlier ruling was based in part on lack of information about Major General
Yaache’s position after the receipt of additional materials, and that it is now clear that
he will not voluntarily cooperate. The Defence for Bagosora therefore requests that
the Chamber issue a subpoena, under Rule 54, compelling Major General Yaache to
attend a meeting with the Defence. It further seeks an order, pursuant to Article 28
of the Statute of the Tribunal (“the Statute”), requesting the cooperation of the Repub-
lic of Ghana in facilitating the meeting through service of the subpoena.

DELIBERATIONS

4. Under the Statute, the Chamber has incidental and ancillary jurisdiction over per-
sons, other than an accused, that may assist the Tribunal in its pursuit of criminal
justice®. Rule 54 lays down the different mechanisms through which such testimony
may be compelled including orders, summonses, subpoenas, warrants and transfer
orders issued by the Chamber when deemed necessary for the preparation and conduct
of the trial. When the Defence is not fully aware of the nature and relevance of the
testimony of a prospective witness it is in the interests of justice to allow the Defence
to meet the witness and assess his testimony6. However, the Defence must first dem-
onstrate that it has made reasonable attempts to obtain the voluntary cooperation of
the parties involved and has been unsuccessful’. Additionally, the Defence must have
a reasonable belief that the prospective witness can materially assist in the preparation

5 Prosecutor v. Halilovic, Case No IT-01-48-AR73, Decision on Issuance of Subpoenas (AC),
21 June 2004, para. 5; Prosecutor v. Kristic, IT-98-33-A, Decision of Application for Subpoena
(AC), 1 July 2003, para. 10; Prosecutor v. Blaskic, Case No IT-95-14, Judgement on the Request
of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997 (AC),
29 October 1997, para. 48. See also Bagosora et al, Decision on Requests for Subpoenas (TC),
10 June 2004; Kamuhanda, Decision on the Extremely Urgent Motion to Summon a Witness Pur-
suant to Rule 54 (TC), 20 August 2002.

6 Prosecutor v. Kristic, IT-98-33-A, Decision of Application for Subpoena (AC), 1 July 2003,
pars 6-8.

7See generally Bagasora et al, Decision on the Defence For Bagosora’s Request to Obtain
Cooperation of the Republic of Ghana (TC), 25 May 2004, para. 7; Bagosora et al, Request to
the Government of Belgium for Cooperation and Assistance Pursuant to Article 28 of the Statute
(TC), 17 September 2003.
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ARGUMENTS DE LA DEFENSE

3. Dans sa requéte, le conseil de Bagosora rappelle que le général de division
Yaach est en mesure de fournir un témoignage pertinent parce qu’il a assisté aux évé-
nements dont il est question. Il rappelle aussi les efforts incessants déployés par la
défense pour prendre directement contact avec le général de division Yaache et obtenir
sa coopération. Et de relever que la précédente décision de la Chambre était fondée
en partie sur un défaut d’informations concernant la position du général de division
Yaache apres réception d’éléments complémentaires et qu’il était clair a présent qu’il
ne coopérerait pas volontairement. Le conseil de Bagosora demande donc a la
Chambre de délivrer une injonction de comparaitre, en vertu de 1’article 54 du Regle-
ment, obligeant le général de division Yaache a accepter un entretien avec la défense.
Il demande en outre a la Chambre de rendre une ordonnance, conformément a 1’article
28 du Statut, pour solliciter la coopération de la République du Ghana afin de faciliter
cet entretien en notifiant I’injonction de comparaitre.

APRES AVOIR DELIBERE

4. Le Statut confére a la Chambre une compétence incidente et accessoire sur des
personnes autres que les accusés qui pourraient aider le Tribunal dans sa mission
d’administration de la justice pénale’. L article 54 expose les différents mécanismes
par lesquels ces injonctions peuvent €tre délivrées, notamment des ordonnances, cita-
tions a comparaitre, assignations, mandats et ordres de transfert délivrés, lorsque la
Chambre le juge nécessaire pour la préparation ou la conduite du proces. Lorsque la
défense ne connait pas la nature précise et la pertinence des éléments de preuve qu’un
témoin éventuel peut fournir, il est dans 1’intérét de la justice de lui permettre de ren-
contrer le témoin et d’évaluer sa déposition®. Toutefois, la défense doit d’abord établir
qu’elle a fait des efforts raisonnables pour obtenir la coopération volontaire des parties
concernées et n’y est pas parvenue’. De plus, elle doit avoir des motifs raisonnables
de croire que le témoin éventuel sera en mesure d’apporter une aide sensible a la pré-

5Le Procureur c. Halilovic, affaire n° IT-01-48-AR73, Décision relative a la délivrance
d’injonctions (Chambre d’appel), 21 juin 2004, par. 5 LeProcureur c. Krstic, 1T-98-33-A, Arrét
relatif a 1 a demande d’injonctions (Chambre d’appel), 1* juillet 2003, para. 10; Le Procureur
c. Blaskic, affaire n° IT-95-14, Arrét relatif a la requéte de la République de Croatie aux fins
d’examen de la décision de ta Chambre de premicre instance II rendue le 18 juillet 1997
(Chambre d’appel), 29 octobre 1997, para. 48. Voir également Bagosora et consorts, «Decision
for Request for Subpoenas» (Chambre de premiére instance), 10 juin 2004; Kamuhanda, Déci-
sion sur la requéte en extréme urgence aux fins de citation d’un témoin - conformément a
I’article 54 du Reéglement de procédure et de preuve (Chambre de premiere instance), 20 aofit
2002.

%Le Procureur e. Krstic, 1T-98-33-A, Arrét relatif 4 la demande d’injonctions (Chambre
d’appel), 1°¢" juillet 2003, para. 6 a 8.

7Voir globalement Bagosora et consorts, «Decision on the Defence For Bagosora’s Request
to Obtain Cooperation of the Republic of Ghana» (Chambre de premiére instance), 25 mai 2004,
par. 7; Bagosora et consorts, Demande de coopération et d’entraide judiciaire adressée au gou-
vernement du Royaume de Belgique, conformément a 1’article 28 du Statut du Tribunal (Chambre
de premiere instance), septembre 2003.
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of its case®. Indeed, subpoenas should not be issued lightly®. Major General Yaache’s
position as an official of UNAMIR and his meetings with the Accused Bagosora indi-
cate that he had the opportunity to observe the events at issue and obtain information
that may be relevant to these proceedings. Given that the Defence for Bagosora is
interested in Major General Yaache’s personal observations, the Chamber is satisfied
that the information he may provide could not be obtained by other means. In light
of the Chamber’s determination that the Defence for Bagosora has met the requisite
requirements, issuance of a subpoena to Major General Yaache is appropriate to the
fair conduct of this trial.

5. The Chamber notes that Major General Yaache’s prospective testimony is based
on events he may have witnessed while serving as a member of UNAMIR. As such,
he may be treated somewhat differently than as member of his government operating
in an official capacity!?. Consequently, he may be subpoenaed by the Tribunal!!. The
Chamber emphasizes that the United Nations has indicated that it has no objections

to an interview between Major General Yaache and the Defence!?.

6. Under Article 28 of the Statute, the Tribunal may request the assistance of mem-
ber States in the service of documents as well as other forms of cooperation. Article
28(1) imposes an obligation on States to “cooperate with the International Tribunal
for Rwanda in the investigation and prosecution of persons accused of committing
serious violations of international humanitarian law”. Article 28 (2) requires States to
comply with requests for assistance issued by a Trial Chamber. Accordingly, the
Chamber requests that the Republic of Ghana effect service of the subpoena of Major
General Yaache and grant its permission, to the extent required, to allow the meeting
to take place. The Chamber further requests that the Republic of Ghana provide any
other relevant assistance that may be reasonably required by the Defence for Bagosora
to facilitate their meeting.

7. The Chamber notes that the Defence for Bagosora did not specify a particular
time and venue for its proposed meeting with Major General Yaache. Therefore, the
Chamber requests the Registry to communicate with Defence for Bagosora, Major

8 Halilovic, Decision on Issuance of Subpoenas (AC), 21 June 2004, paras. 6-7; Kristic, Deci-
sion of Application for Subpoena (AC), 1 July 2003, paras. 10-11.

9 Halilovic, Decision on Issuance of Subpoenas (AC), 21 June 2004, paras. 6,10.

19 Blaskic, Judgement on the Request of the Republic of Croatia for Review of the Decision
of Trial Chamber II of 18 July 1997 (AC), 29 October 1997, para. 50. (“The situation differs
for a state official (e.g., a general) who acts as a member of an international peace-keeping
or peace enforcement force... he should be treated by the International Tribunal qua an indi-
vidual”).

1 Blaskic, Judgement on the Request of the Republic of Croatia for Review of the Decision
of Trial Chamber II of 18 July 1997 (AC), 29 October 1997, para. 50. See also Akayesu, Decision
on the Motion to Subpoena a Witness (TC), 19 November 1997 (Subpoena issued to UNAMIR
official).

12Bagosora Ghana Request, supra note 1, Annexe 3.
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paration de son dossier®. En effet, les injonctions de comparaitre ne sauraient &tre
délivrées a la légere®. Compte tenu des responsabilités qu’il exercait a la MINUAR
et des entretiens qu’il a eus avec I’accusé Bagosora, le général de division Yaache
doit avoir pu observer les événements en question et obtenir des informations qui
pourraient étre pertinents en 1’espéce. Etant donné que le conseil de Bagosora est inté-
ressé par les observations personnelles du général de division Yaache, la Chambre est
d’avis que les informations que celui-ci pourrait fournir ne peuvent pas étre obtenues
par d’autres moyens. La Chambre ayant conclu que le conseil de Bagosora remplissait
les conditions requises, la délivrance d’une injonction de comparaitre au général de
division Yaache est nécessaire a la conduite équitable du proces.

5. La Chambre releve que la déposition éventuelle du général de division Yaache
repose sur des événements dont il aurait pu étre témoin alors qu’il faisait partie de
la MINUAR. En tant que tel, il doit étre traité autrement que ne le serait un membre
du gouvernement agissant dans I’exercice de ces fonctions officielles'?. Il peut donc
étre cité A comparaitre devant le Tribunal!l. La Chambre insiste sur le fait que ’'ONU
a indiqué qu’elle ne voyait aucune objection a un entretien du général de division
Yaache et de la défense!?.

6. Selon l’article 28 du Statut, le Tribunal peut demander 1’assistance d’un Etat
membre pour I’expédition des documents, ainsi que d’autres formes de coopération.
L’article 28 (1) fait obligation aux Etats de «collaborer avec le Tribunal international
pour le Rwanda a la recherche et au jugement des personnes accusées d’avoir commis
des violations graves du droit international humanitaire». L’article 28 (2) impose aux
Etats de répondre aux demandes émanant d’une Chambre de premiére instance. En
conséquence, la Chambre prie la République du Ghana de notifier au général de divi-
sion Yaache I'injonction de comparaitre qui lui est faite et d’autoriser, dans la mesure
requise, la tenue de I’entretien sollicité. Elle demande en outre que la République du
Ghana fournisse toute autre assistance dont le conseil de Bagosora aurait 1égitimement
besoin pour cet entretien.

7. La Chambre observe que le conseil de Bagosora n’a pas précisé le moment ni
le lieu de I’entretien envisagé avec le général de division Yaache. Aussi, la Chambre
invite-t-elle le Greffe a prendre contact avec le conseil de Bagosora, le général de

8 Halilovic, Décision relative a ta délivrance d’injonctions (Chambre d’appel), 21 juin 2004, par.
6 et Krstic, Arrét relatif a la demande d’injonctions (Chambre d’appel), 1°* juillet 2003, par. 10
et 11.

9 Halilovic, Décision relative a la délivrance d’injonctions (Chambre d’appel), 21 juin 2004,
par. 6 et 10.

10 Blaskic, Arrét relatif 4 la requéte de la République de Croatie aux fins d’examen de la déci-
sion de la Chambre de premiére instance II rendue le 18 juillet 1997 (Chambre d’appel), 29 octo-
bre 1997, par. 50. («La situation est différente en ce qui concerne un responsable officiel (par
exemple, un général) agissant en qualit¢ de membre d’une force internationale de maintien ou
d’imposition de la paix, le Tribunal devrait le considérer comme une personne agissant a titre
privé»).

1 Blaskic, Arrét relatif a la requéte de la République de Croatie aux fins d’examen de la déci-
sion de la Chambre de premiere instance II rendue le 18 juillet 1997 (Chambre d’appel), 29 octo-
bre 1997, par. 50. Voir également Akayesu, Décision faisant suite a une requéte aux fins d’une
citation a témoin, 19 septembre 1997 (Injonction adressée a un officiel de la MINUAR).

12Requéte Bagosora (Ghana), note supra, Annexe 3.
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General Yaache, and any relevant Ghanaian authorities in order to determine an appro-
priate time and venue for the meeting, taking due consideration of the needs of judi-
cial economy.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

ORDERS the Registrar to prepare a subpoena in accordance with this decision,
addressed to Major General Yaache, and to communicate it, with a copy of the present
decision, to the Republic of Ghana;

REQUESTS the Republic of Ghana to serve the subpoena on Major General
Yaache as soon as possible, to grant its permission, to the extent necessary, for Major
General Yaache to meet with the Defence for Bagosora, and additionally to provide
any other relevant assistance that may be reasonably required to facilitate their
meeting;

DIRECTS the Registrar to determine an appropriate time and venue for the meeting
after communicating with the relevant parties and taking due consideration of the
needs of judicial economy.

Arusha, 23 June 2004
[Signed] : Sergei Alekseevich Egorov

skteor

Decision on Request for Subpoena for Witness BW
24 June 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber 1
Judge : Erik Mgse

Subpoena — efforts from the Prosecutor — relevant information — assistance of States,
Switzerland — motion granted

International instruments cited : Rules of procedure and evidence, Rule 73 (A) — Secu-
rity Council Resolution 955

International case cited : Trial Chamber I, The Prosecutor v. Théoneste Bagosora et
al., Decision on Requests for Subpoenas, 10 June 2004 (ICTR-98-41-T, Reports 2004,

p- X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),
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division Yaache et toutes autorités ghanéennes compétentes afin de déterminer un
moment et un lieu appropriés pour ’entretien, en tenant diiment compte des besoins
d’économie judiciaire.

PAR CES MOTIFS, LA CHAMBRE

FAIT DROIT a la requéte;

INVITE le Greffier a établir une injonction de comparaitre dans la ligne de la pré-
sente décision, adressée au général de division Yaache, et de la communiquer, avec
une copie de la présente décision, a la République du Ghana;

DEMANDE a la République du Ghana de notifier, dés que possible, 1’injonction
de comparaitre au général de division Yaache, d’autoriser celui-ci, dans la mesure
requise, & avoir un entretien avec le conseil de Bagosora et en outre de fournir toute
assistance nécessaire qui pourrait étre légitimement sollicitée pour faciliter cet
entretien;;

CHARGE le Greffier de fixer un moment et un lieu appropriés pour 1’entretien
apreés avoir consulté les parties concernées et en prenant diment en considération les
besoins d’économie judiciaire.

Arusha, le 23 juin 2004
[Signé] :Sergei Alekseevich Egorov

Hoksk

Décision relative a la citation a comparaitre du témoin BW
24 juin 2004 (ICTR-98-41-T)

(Original : Anglais)
Chambre de premiére instance I
Juges : Erik Mgse

Citation de témoin a comparaitre — efforts du Procureur — informations utiles — coo-
pération des Etats, Suisse — requéte accordée

Instruments internationaux cités : Reglement de procédure et de preuve, art. 73 (A)
— Résolution 955 du Conseil de sécurité

Jurisprudence internationale citée : Chambre de premiere instance I, Le Procureur c.
Bagosora et consorts, Décision relative aux requétes aux fins de citation a compa-
raitre afin de témoigner, 10 juin 2004 (ICTR-98-41-T, Recueil 2004, p. X)

LE TRUBINAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),
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SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Chamber in accordance with Rule 73 (A) of the Rules of Procedure and
Evidence;

BEING SEIZED of the Prosecution “Request for a Subpoena Compelling Witness
BW to Appear for Testimony”, filed on 17 June 2004;

CONSIDERING the “Réponse” of the Defence for Bagosora, filed on 22 June
2004 ;

HEREBY DECIDES the motion.

1. The Prosecution requests that a subpoena be issued by the Chamber to Witness
BW who refuses to come to Arusha to testify before the Tribunal despite “repeated
strenuous” efforts to secure his voluntary appearance. According to the Prosecution,
the witness’s refusal is based on a lack of faith in the integrity of the Tribunal. The
subpoena requested would compel the witness to appear at the seat of the Tribunal
in Arusha for testimony. Though not opposing the issuance of the subpoena as such,
the Defence argues that the witnesses for whom the Prosecution has sought subpoe-
nas, in this and other motions, have limited knowledge. Meanwhile, subpoenas have
not been requested for other witnesses of much greater significance, and their names
have been withdrawn from the witness list without explanation. The Defence alleges
that the Prosecution’s purpose in its selection of witnesses to subpoena is to secure
the conviction of the Accused, rather than to present all the facts of the case, in vio-
lation of the letter and spirit of Security Council Resolution 955.

2. The Chamber recently considered its power to issue subpoenas under the Statute
of the Tribunal and its Rules of Procedure and Evidence, and decided to issue seven
subpoenas requiring the attendance of witnesses!. For the reasons set forth in that
decision, the Chamber is competent to issue such subpoenas.

3. The Chamber considers the present request for a subpoena to be justified, based
on the Prosecution’s submissions. The individual concerned appears on the Prosecu-
tion witness list; the witness’s sworn statement indicates that he has knowledge rel-
evant to the present trial; and, according to the Prosecution, the individual refuses to
come to the Tribunal to testify, despite the best efforts of the Prosecution and the Reg-
istry. Under these circumstances, the issuance of a subpoena is necessary and appro-
priate for the conduct of the present trial. The Registry shall prepare a subpoena
addressed to Witness BW, ordering his appearance at the Tribunal, at a date and time
to be specified by the Registry, to give evidence in the matter of The Prosecutor v.
Bagosora et al.

4. Although the subpoenas shall be addressed directly to the prospective witness,
the Chamber recalls that the notification and assistance of the Government of Swit-
zerland, where the witness is presently located, is desirable. Article 28 of the Statute
expressly identifies the service of documents as one of the forms of cooperation
which the Tribunal may request of a State. The Chamber requests the Government
of Switzerland to effect service on the addressee of the subpoena which is filed in

! Bagosora et al., Decision on Requests for Subpoenas (TC), 10 June 2004.
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SIEGEANT en la Chambre de premiére instance, en la personne du juge Erik
Mgse, désigné par la Chambre en vertu de I’article 73 (A) du Reéglement de procédure
et de preuve,

SAISI de la requéte du Procureur tendant a voir citer a comparaitre le t€émoin BW,
déposée le 17 juin 2004,

VU la réponse déposée par la défense de Bagosora le 22 juin 2004,

STATUANT sur la requéte.

1. Le Procureur prie la Chambre de citer a comparaitre le témoin BW qui refuse
de se rendre a Arusha pour déposer devant le Tribunal malgré les efforts «sérieux et
renouvelés» faits pour I’amener a comparaitre de son propre gré. D’apres le Procu-
reur, le refus du témoin s’expliquerait par ceci qu’il n’a pas foi dans l'intégrité du
Tribunal. La citation a comparaitre demandée 1’obligerait a comparaitre au siege du
Tribunal a Arusha. Sans s’opposer a la délivrance d’une citation a comparaitre en soi,
la défense fait valoir que les témoins s’agissant desquels le Procureur demande cita-
tion a comparaitre, dans la présente requéte comme dans d’autres, ne possedent guere
d’infractions utiles. Par contre, il n’a pas cherché a faire citer a comparaitre d’autres
témoins présentant beaucoup plus d’intérét, dont les noms ont été retirés de la liste
des témoins sans explication. La défense allegue qu’en choisissant ainsi les témoins
a faire citer a comparaitre, le Procureur ne cherche qu’a obtenir la condamnation de
I’accusé, et non a présenter les faits relatifs de la cause, violant, de ce fait, la lettre
et I’esprit de la résolution 955 du Conseil de sécurité.

2. Ayant récemment examiné le pouvoir que le Statut du Tribunal et le Reéglement
de procédure et de preuve lui conférent en cette matiere, la Chambre a cité a com-
paraitre sept témoins!. Par les motifs exposés dans ladite décision, la Chambre a com-

N

pétence pour délivrer de telles citations a comparaitre.

3. La Chambre considére que, vu les arguments avancés par le Procureur, la pré-
sente requéte en citation a comparaitre est fondée. L'intéressé figure sur la liste des
témoins a charge; il ressort de sa déclaration sous serment qu’il détient des informa-
tions utiles en 1’espece et, selon le Procureur, il refuse de venir déposer devant le
Tribunal malgré tous les efforts déployés par le Procureur et le Greffe. Cela étant, il
est utile et nécessaire aux fins de la présente espece que la Chambre délivre une cita-
tion & comparaitre. Le Greffe adressera au témoin BW une citation & comparaitre
devant le Tribunal, a une date et heure a fixer par le Greffe, pour déposer en 1’affaire
Le Procureur c. Bagosora et consorts.

4. Méme si la citation a comparaitre est a personne, la Chambre rappelle qu’il serait
souhaitable d’en informer le Gouvernement de la Suisse ou le témoin se trouve a
I’heure actuelle, et de demander son assistance. L’article 28 du Statut énumere 1’expé-
dition des documents au nombre des formes de coopération que le Tribunal peut
demander 2 un Etat. La Chambre demande au Gouvernement suisse de faire signifier
a personne la convocation déposée en exécution de la présente décision et de préter

I Affaire Bagosora et consorts, Décision relative aux requétes aux fins de citation a comparai-
tre afin de témoigner (Chambre de premiére instance), 10 juin 2004.
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accordance with this decision, and to provide any assistance that may be requested
by the Registry to facilitate the attendance of the witness.

5. The witness is scheduled to appear during the ongoing trial session, which is
scheduled to end on 14 July 2004. Service of, and prompt compliance with, the sub-
poena authorized by the present decision is, therefore, a matter of urgency.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

ORDERS the Registry to prepare a subpoena in accordance with this decision,
addressed to the Prosecution witness designated by the pseudonym BW, and to com-
municate it, with a copy of the present decision, to the Government of Switzerland;

REQUESTS the Government of Switzerland to serve the subpoena on the addressee
as soon as possible, and to provide any other assistance that may be requested by
the Registry to facilitate his attendance.

Arusha, 24 June 2004
[Signed] : Erik Mgse

kekok

Decision on Prosecutor’s Request for Certification Under Rule 73
With Regard to Trial Chamber’s “Decision on Prosecutor’s Request
for a Suspension of the Time Limit”

14 July 2004 (ICTR-98-41-T)

(Original : Anglais)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Kabiligi, Ntabakuze — Interlocutory appeal of decisions on motions, certi-
fication — suspension of the time-limit — fair and expeditious conduct of the Proceed-
ings — motion denied

International instruments cited : Rules of procedure and evidence, Rule 73 (B) and
(C) — addition of witnesses

International cases cited :

L.C.TR. : -— Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision
on Certification of Appeal Concerning Will-Say Statements of Witnesses DBQ, DP and
DA, 5 December 2003 (ICTR-98-41-T, Reports 2003, p. 245); Trial Chamber I, The
Prosecutor v. Théoneste Bagosora et al, Decision on Certification of Appeal Concern-
ing Admission of Written Statement of Witness XXO, 11 December 2003 (ICTR-98-
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telle assistance que le Greffe pourrait lui demander afin de pourvoir a la comparution
du témoin.

5. Le témoin doit en principe comparaitre lors de la partie des débats en cours du
procés, qui devraient se terminer lel4 juillet 2004. La signification et la prompte
réponse a la convocation autorisée par la présente décision revétent des lors un carac-
tere urgent.

PAR CES MOTIFS, LA CHAMBRE
FAIT DROIT a la requéte.

ORDONNE au Greffe d’adresser comme suite a la présente décision, une convo-
cation au témoin a charge désigné sous le pseudonyme BW, a transmettre, accompa-
gnée du texte de la présente décision, au Gouvernement suisse.

DEMANDE au Gouvernement suisse de faire signifier a personne la convocation
dans les meilleurs délais, et de préter au Greffe telle assistance qu’il pourrait deman-
der afin de pourvoir a la comparution du témoin.

Fait a Arusha, le 24 juin 2004
[Signé] : Erik Mgse

KRk

Décision sur la demande de certification du Procureur déposée en vertu
de Uarticle 73 relativement a la Decision on Prosecutor’s Request
for a Suspension of Time-Limit
14 juillet 2004 (ICTR-98-41-T)

(Original : Anglais)

Chambre de premiére instance I

Juges : Eric Mose, Président de Chambre; Jai Ram Reddy; Sergei Alekseevich Egorov
Bagosora, Kabiligi, Ntabakuze — Appel interlocutoire de décisions sur requéte, certi-
fication — suspension des délais — adjonction de témoins — équité et rapidité du proces

— requéte rejetée

Instruments internationaux cités : Reglement de procédure et de preuve, art. 73 (B)
et (C)

Jurisprudence internationale citée :

T.PIR. :, Chambre de premiere instance I, Le Procureur c. Théoneste Bagosora et
consorts, Decision on Certification of Appeal Concerning Will-Say Statements of Wit-
nesses DBQ, DP and DA, 5 décembre 2003 (ICTR-98-41-T, Recueil 2003, p. 245) —
Chambre de premiére instance I, Le Procureur c. Théoneste Bagosora et consorts,
Decision on Certification of Appeal Concerning Admission of Written Statement of
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41-T, Reports 2003, p. 249) — Trial Chamber II, The Prosecutor v. Arsene Shalom
Ntahobali et al., Decision on Ntahobali’s and Nyiramasuhuko’s Motions for Certifica-
tion to Appeal the “Decision on Defence Urgent Motion to Declare Parts of the evi-
dence of witnesses RV and QBZ Inadmissible”, 18 March 2004 (ICTR-98-42-T,
Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);

SITTING as Trial Chamber I, composed of Judge Mgse, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Prosecutor’s Request for Certification Under Rule 73 with
Regard to Trial Chamber’s ‘Decision on Prosecutor’s Request for a Suspension of the
Time-Limit under Rule 73 (C) in Respect of the Trial Chamber’s ‘Decision on Pros-

ecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis (E)””,
filed on 23 June 2004;

CONSIDERING the Ntabakuze Defence Response, the Kabiligi Defence Response
and the Bagosora Defence Response, all filed on 28 June 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 21 May 2004, the Chamber issued its Decision regarding an application
by the Prosecution to vary its witness list. The Prosecution was allowed to add Wit-
nesses AAA, ABQ, AFJ and Commander Maxwell Nkole (another witness, Witness
AL, had already been added during the trial, before the Decision was rendered).
The Chamber denied the motion in respect of Witnesses AJP, AMI, ANC and ANE,
citing, inter alia, the lateness of the disclosure of the statements of these witnesses
to the Defence and the advanced stage of proceedings. The Prosecution filed a
motion on 28 May 2004 for the suspension of the time-limit for certification of
the Decision, which was denied on 16 June 2004. On 1 June 2004, the Prosecution
filed a motion for reconsideration of the 21 May Decision, which was denied on
15 June 2004. The Prosecution now seeks certification to appeal the decision of 16
June 2004. The Prosecution has additionally filed a second reconsideration motion
on 2 July 2004 in respect of the same witnesses as the first reconsideration motion
which was denied.

SUBMISSIONS

2. The Prosecution seeks certification to appeal the Suspension Decision, pursuant
to Rule 73 (B), which contains two cumulative prongs: (a) the impugned decision
involves an issue that would significantly affect the fair and expeditious conduct of
the proceedings or the outcome of the trial; and (b) the impugned decision involves
an issue for which an immediate resolution by the Appeals Chamber may materially
advance the proceedings. The Prosecution need not demonstrate that the impugned
decision involved an error, which is properly to be argued before the Appeals Cham-
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Witness XXO, 11 décembre 2003 (ICTR-98-41-T, Recueil 2003, p. 249) — Chambre
de premiére instance II, Le Procureur c. Arséne Shalom Ntahobali et consorts, Deci-
sion on Ntahobali’s and Nyiramasuhuko’s Motions for Certification to Appeal the
"Decision on Defense Urgent Motion to Declare Parts of the Evidence of Witnesses
RV and QBZ Inadmisible", I8 mars 2004 (ICTR-98-42-T, Recueil 2004, p. X)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»);

SIEGEANT en la Chambre de premiére instance I composée des juges Eric Mose,
Président de Chambre, Jai Rarn Reddy et Sergei Alekseevich Egorov,

SAISI de la demande en certification déposée en vertu de 1’article 73 relativement
a la Decision on Prosecutor’s Request for a Suspension of Time-Limit under Rule 73
(C) in Respect of the Trial Chamber’s Decision on Prosecutor’s Motion for Leave to
Vary the Witness List Pursuant to Rule 73 bis (E) rendue le 23 juin 2004,

VU les réponses respectives des conseils de la défense de Ntabakuze, de Kabiligi
et de Bagosora, toutes déposées le 28 juin 2004,

Statuant ci-aprés sur la requéte,

INTRODUCTION

1. Le 21 mai 2004, la Chambre a rendu sa Décision relative a la requéte du Pro-
cureur en modification de la liste de ses t€émoins autorisant que soit ajoutée a la liste
des témoins a charge les témoins AAA, ABQ, AFJ et le commandant Maxwell Nkole
(un autre témoin, AL, avait déja été ajouté a cette liste en cours de proces avant que
ne soit survenue ladite Décision). Ladite requéte a été rejetée par la Chambre relati-
vement aux témoins AP, AMI, ANC et ANE, motif pris, notamment, du caractere tar-
dif de la communication des déclarations de ces témoins a la défense ainsi que du
stade avancé de la procédure. Le 28 mai 2004, le Procureur avait déposé une requéte
aux fins de suspension des délais prescrits pour la certification de 1’appel, laquelle
requéte a été rejetée le 16 juin 2004. Le le’ juin 2004, Le Procureur a déposé une
requéte en réexamen de la Décision du 21 mai, laquelle requéte a été rejetée le 15
juin 2004. Le Procureur sollicite a présent une certification propre a lui permettre de
faire appel de la décision du 16 juin 2004. De surcroit, il a déposé, le 2 juillet 2004,
une deuxieme requéte en réexamen concernant les mémes témoins que ceux visés
dans sa premiére requéte en réexamen qui avait été rejetée.

ARGUMENTS DES PARTIES

2. Le Procureur prie la Chambre de faire droit a sa demande tendant a interjeter appel
de la décision sur la requéte en suspension sur la base de I’article 73 (B) dont le jeu
suppose que soient réunies 1’'une et I'autre des deux conditions énoncées ci-apres : (a)
la décision attaquée touche une question susceptible de compromettre sensiblement
I’équité et la rapidité du proces ou son issue; (b) la décision attaquée touche une ques-
tion dont le réglement immédiat par la Chambre d’appel pourrait concrétement faire pro-
gresser la procédure. Il n’y a pas lieu pour le Procureur de démontrer que la décision
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ber. It is argued that the decision involves an issue of the fairness and expeditiousness
of the proceedings and the outcome of the trial, because the Prosecution has been
unfairly penalized for attempting to save judicial resources by seeking reconsideration
prior to certification, and because the Prosecution has been deprived of the ability to
seek relief from the Chamber’s decision of 21 May 2004. The Prosecution asserts that
it acted in good faith and with diligence in preserving its procedural rights. According
to the Prosecution, the Chamber acknowledged the existence of “good cause” when
it held that certification should have been sought instead of reconsideration, and there-
fore it would be an unfair abuse of the Chamber’s discretionary power to suspend
the time-limit. The decision could also significantly affect the outcome of the trial as
it excluded material evidence. For the same reasons, and because an appeal would
resolve the issue of the power to grant suspension under Rule 73 (C), the Prosecution
submits that an immediate resolution by the Appeals Chamber may materially advance
the proceedings. Further, it would be in the interests of justice, as the new evidence
would not be raised on appeal.

3. The Ntabakuze Defence submits that the Prosecution’s multi-stepped appeal ini-
tiative in relation to the original motion to vary the witness list has not been in the
interests of judicial economy. In order to succeed in this motion, the Prosecution has
a persuasive burden to show that there was an abuse of discretion. Agreeing with the
two-pronged approach to Rule 73 (B), the Ntabakuze Defence contends that there was
no unfairness in the Suspension Decision that followed the Rules. The Ntabakuze
Defence points out that the Prosecution has not explained why it chose to file a recon-
sideration motion, rather than a certification motion. It also notes that the Chamber
found no “good cause” to suspend the time-limit, even if it had the power to do so,
and therefore resolving the question of the existence of the discretion to suspend
would not materially advance the proceedings. Even if the Prosecution has met the
conditions for certification, the Chamber still retains the discretion as to whether or
not to certify.

4. The Kabiligi Defence argues that unlike Rule 72, Rule 73 does not provide for
the waiver of the time-limit, and therefore the Chamber was correct in doubting its
power to suspend the time-limit. Even if there was such a power, which the Prose-
cution has not shown, there must be a showing of good cause, which the Prosecution
has not demonstrated. Where there is good cause, the Chamber still has the discretion
whether or not to grant the suspension, taking into consideration other factors like the
interests of justice. The interests of justice do not require suspension of the time-limit,
nor clarity on the issue of the power to suspend the time-limit. As the Prosecution
did not highlight any error in the Suspension Decision, the two prongs of the certi-
fication test are not met.
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contestée touche une erreur qu’il est fondé a plaider devant la Chambre d’appel. Le Pro-
cureur fait valoir que la décision touche une question d’équité et de rapidité ainsi que
I’issue du proces, motif pris de ce qu’il avait ét€ injustement pénalisé pour avoir tenté
d’économiser les ressources du Tribunal en invitant la Chambre a réexaminer sa requéte
avant de déposer une demande de certification, et de ce qu’il s’était vu interdire la pos-
sibilité d’introduire un recours contre la décision de la Chambre datée du 21 mai 2004.
Le Procureur soutient avoir agi de bonne foi et avec diligence aux fins de la protection
des droits qui lui sont reconnus par les régles de procédure. A ses yeux, la Chambre
a admis D’existence d’une «raison valable» en affirmant que la certification aurait di
étre sollicitée en lieu et place du réexamen, et que des lors, toute décision de sa part
serait constitutive d’un abus du pouvoir discrétionnaire dont elle serait investie. En
outre, une décision de suspension des délais prescrits serait de nature a compromettre
sensiblement 1’issue du proces, attendu qu’elle entrainerait I’exclusion d’importants
témoignages. Pour les mémes raisons, et parce qu’un appel permettrait de régler la ques-
tion de savoir si oui ou non la Chambre est investie du pouvoir d’ordonner une sus-
pension en vertu de I’article 73 (C), le Procureur fait valoir qu’un réglement immédiat
de la question par la Chambre d’appel pourrait concretement faire avancer la procédure.
De surcroit, cette démarche serait dans I’'intérét de la justice dés lors que la question
de ces nouveaux témoignages ne serait plus soulevée en appel.

3. La défense de Ntabakuze soutient que l’initiative prise par le Procureur a 1’effet
d’interjeter appel en plusieurs étapes relativement a sa premicre requéte en modification
de la liste des témoins a charge n’était pas de nature a économiser les ressources du
Tribunal. Pour voir sa requéte prospérer, le Procureur se doit de prouver que la
Chambre a abusé du pouvoir discrétionnaire dont elle est investie. La défense de Nta-
bakuze, tout en souscrivant a la double condition imposée par I’article 73 (B), soutient
que la décision relative a la demande de suspension rendue en conformité avec le
Reéglement n’était entachée d’aucune injustice. Elle souligne que le Procureur n’a pas
expliqué pourquoi il a choisi de déposer une requéte en réexamen au lieu d’une
demande de certification. Elle fait également valoir que la Chambre n’avait pas estimé
qu’il y avait une «raison valable» pour qu’elle ordonne la suspension des délais pres-
crits méme si elle avait le pouvoir de le faire. Par conséquent, le fait de régler la ques-
tion de savoir si la Chambre est investie ou non du pouvoir discrétionnaire de sus-
pendre les délais ne concourrait en rien a faire progresser concrétement la procédure.
Méme si le Procureur satisfaisait aux conditions exigées pour la certification, la
Chambre demeurerait investie du pouvoir souverain de certifier ou de ne pas certifier.

4. La défense de Kabiligi soutient que contrairement a 1’article 72, I’article 73 ne
prévoit aucune dérogation au délai prescrit et, par conséquent, la Chambre avait raison
de se demander si elle était habilitée a suspendre les délais prescrits. Méme si elle
était investie d’un tel pouvoir, ce que le Procureur n’a pas rapporté, il faudrait que
soit prouvée 1’existence d’une «raison valable», ce que le Procureur n’a pas davantage
établi. Méme si I’existence d’une «raison valable» était démontrée, la Chambre
demeurerait investie du pouvoir discrétionnaire de faire droit ou non a la demande
de suspension, en tenant compte d’autres éléments tels que 1’intérét de la justice.
L’intérét de la justice ne commande ni la suspension des délais prescrits ni le régle-
ment de la question du pouvoir discrétionnaire de la Chambre de suspendre les délais
prescrits. Des lors que le Procureur n’a pas rapporté que la décision relative a la
demande de suspension était entachée d’erreur, la défense de Kabiligi consideére que
les conditions requises pour qu’il y ait certification font défaut.
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5. The Bagosora Defence joins in the responses of the Ntabakuze and Kabiligi
Defence, emphasizing that the Chamber held in the impugned decision that even
if it had the power to suspend the time-limit, it declined it do so. The issue is
therefore not a live one and its resolution would not materially advance the pro-
ceedings.

DELIBERATION

6. Rule 73 (B) and (C), which provides for interlocutory appeals, states as follows :

(B) Decisions rendered on such motions are without interlocutory appeal save
with certification by the Trial Chamber, which may grant such certification if the
decision involves an issue that would significantly affect the fair and expeditious
conduct of the proceedings or the outcome of the trial, and for which, in the
opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber
may materially advance the proceedings.

7. Decisions on motions are generally without interlocutory appeal unless the con-
ditions in Rule 73 (B) are satisfied, in which case the Chamber may certify a matter
for interlocutory appeal'. The Chamber has previously taken into consideration, in
deciding whether or not to certify for appeal, whether there was an error of law or
abuse of discretion in the impugned decision?.

8. The motion involves an examination of the issue of a suspension of the time-
limit under Rule 73 (C), rather than the substantive issue of the addition of Witnesses
AMI, ANC and ANE. The issue must significantly affect the fair and expeditious con-
duct of the proceedings or the outcome of the trial, and must be an issue for which
an immediate resolution by the Appeals Chamber may materially advance the pro-
ceedings. The Chamber considers that the issue of suspension of the time-limit would
unduly prolong the proceedings and cause potential prejudice to the Accused by abro-
gating the Rules of the Tribunal. For these reasons, the Chamber considers that the
issue would not significantly affect the fair and expeditious conduct of the proceed-
ings.

9. Although it is not necessary to consider the second cumulative prong, the Cham-
ber nonetheless notes that appellate resolution of this issue would not materially
advance the case. If the appeal was certified and succeeded, the Appeals Chamber
would only remit the matter back to the Chamber for consideration of whether there
was “good cause” to suspend the time-limit. This would not advance the proceedings

! Ntahobali et al., Decision on Ntahobali’s and Nyiramasuhuko’s Motions for Certification to
Appeal the “Decision on Defence Urgent Motion to Declare Parts of the evidence of witnesses
RV and QBZ Inadmissible” (TC), 18 March 2004, paras. 14-1 5.

2 Bagosora et al., Decision on Certification of Appeal Concerning Will-Say Statements of Wit-
nesses DBQ, DP and DA (TC), 5 December 2003; Decision on Certification of Appeal Con-
cerning Admission of Written Statement of Witness XXO (TC), 11 December 2003.
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5. La défense de Bagosora fait siennes les réponses données par les défenses de
Ntabakuze et de Kabiligi, en soulignant que la Chambre a fait valoir, dans sa décision
attaquée, qu’a supposer méme qu’elle ait été investie du pouvoir de suspendre les
délais prescrits, elle avait choisi de ne pas s’en prévaloir. La question est par consé-
quent tout a fait théorique et son réglement ne pourrait pas faire progresser concre-
tement la procédure.

DELIBERATIONS

6. Larticle 73 (B) et (C) qui régit les appels interlocutoires est ainsi libellé :

(B) Les décisions concernant de telles requétes ne sont pas susceptibles
d’appel interlocutoire, a 1’exclusion des cas ou la Chambre de premiére instance
a certifié ’appel apres avoir vérifié que la décision touche une question suscep-
tible de compromettre sensiblement 1’équité et la rapidité du proces, ou son issue,
et que son reglement immédiat par la Chambre d’appel pourrait concrétement
faire progresser la procédure.

7. Les décisions sur les requétes ne sont généralement pas susceptibles d’appel
interlocutoire, sauf si les conditions prévues par 1’article 73 (B) sont remplies. Dans
de tels cas, la Chambre peut certifier que la question est susceptible d’appel
interlocutoire!. La Chambre, avant de décider si oui ou non elle devait certifier I’appel
interlocutoire, avait déja examiné la question de savoir si oui ou non la décision
contestée? était entachée d’une erreur de droit ou d’un abus du pouvoir discrétionnaire
dont elle est investie.

8. La requéte du Procureur fait appel a I’examen de la question de la suspension
des délais prescrits en vertu de I’article 73 (C) plutdt qu’a celui de la question subs-
tantielle de 1’adjonction des témoins AMI, ANC et ANE a la liste des témoins a
charge. Cette question devrait étre susceptible de compromettre sensiblement 1’équité
et la rapidité du proces, ou son issue, et constituer un probléme dont le réglement
par la Chambre d’appel pourrait concrétement faire progresser la procédure. La
Chambre consideére que I’examen de la suspension des délais prescrits serait de nature
a prolonger indiment la procédure et a porter préjudice a 1’accusé, en faisant table
rase du Reglement du Tribunal. Pour ces motifs, la Chambre estime que la question
de la suspension des délais prescrits n’est pas susceptible de compromettre sensible-
ment 1’équité et la rapidité du proces.

9. Méme s’il n’y a pas lieu pour elle d’examiner la deuxieme condition exigée par
I’article 73, la Chambre reléve néanmoins que le réglement de cette question par la
Chambre d’appel ne pourrait pas concretement faire progresser la procédure. A sup-
poser méme qu’il y ait certification et que 1’appel prospere, la Chambre d’appel ne

! Ntahobali et consorts, Decision on Ntahobali’s and Nyiramasuhuko’s Motions for Certification
to Appeal the "Decision on Defense Urgent Motion to Declare Parts of the Evidence of Witnesses
RV and QBZ Inadmisible" (Chambre de premiere instance), 18 mars 2004, paras. 14 et 15.

2 Bagosora et consorts, Decision on Certification of Appeal Concerning Will-Say Statements
of Witnesses DBQ, DP and DA (Chambre de premiere instance), 5 décembre 2003; Decision on
Certification of Appeal Concerning Admission of Written Statement of Witness XXO (Chambre de
premiere instance), 11 décembre 2003.
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as the Chamber indicated in its Suspension Decision that even if it had the power to
grant suspension, it was not inclined to suspend the time-limit. The issue is many
steps removed from the substantive issue of the addition of the witnesses. If the time-
limit was suspended and the certification motion filed, the Chamber would still then
have to consider whether or not to certify the matter for appeal. If certified, only then
would the matter be sent to the Appeals Chamber for a consideration of the substan-
tive issue of the addition of the witnesses.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion.

Arusha, 14 July 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

skekok
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procéderait qu’a un simple renvoi de 1’affaire devant la Chambre de premiére instance
afin qu’elle statue sur I’existence d’une «raison valable» pour ordonner de suspendre
les délais prescrits. Cette procédure serait de nature a faire progresser le proces,
comme 1’a déja si bien indiqué la Chambre dans sa décision relative a la demande
de suspension, en déclarant notamment que méme si elle avait le pouvoir de 1’ordon-
ner, elle ne penchait pas en faveur d’une suspension des délais prescrits. Cette ques-
tion se trouve aux antipodes de la question substantielle de 1’adjonction des témoins
a la liste du Procureur. A supposer aussi que les délais prescrits aient été suspendus
et la requéte en certification déposée, la Chambre aurait toujours eu a se prononcer
sur la question de savoir si, oui ou non, elle doit certifier 1’appel. Ce n’est qu’en cas
de certification que I’affaire serait renvoyée devant la Chambre d’appel afin qu’elle
statue sur la question substantielle de I’adjonction des témoins a la liste des témoins
a charge.

POUR CES MOTIFS,

REJETTE Ia requéte.

Arusha, le 14 juillet 2004
[Signé] : Eric Mose; Jai Ram Reddy; Sergei Alekseevich Egorov
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Decision on Prosecutor’s Second Motion for Reconsideration
of the Trial Chamber’s “Decision on Prosecutor’s Motion
Jor Leave to Vary the Witness List Pursuant to Rule 73 bis (E)”
14 July 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber 1
Judges : Judge Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Kabiligi, Ntabakuez — reconsideration — particular circumstances — delay
in the close of the Prosecution’s case, new circumstance — interests of justice — fair
trial, cross-examination — motion denied

International instruments cited : Rules of procedure and evidence, Rules 66, 73 bis (E)
International case cited :

LC.TR. : Trial Chamber I, The Prosecutor v. Théoneste Bagosora, Decision on Pros-
ecutor’s Motion for Reconsideration of the Trial Chamber’s “Decision on Prosecutor’s
Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis (E)”, 15 June
2004 (ICTR-98-41-T, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);

SITTING as Trial Chamber I, composed of Judge Mgse, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Prosecutor’s Motion for Reconsideration of the Trial
Chamber’s ‘Decision on Prosecutor’s Motion for Leave to Vary the Witness List Pur-
suant to Rule 73 bis (E)’”, etc., filed on 2 July 2004;

CONSIDERING the Ntabakuze Defence Response, filed on 5 July 2004 ; the Nsen-
giyumva Defence Response, filed on 6 July 2004; the Bagosora Defence Response,
filed on 7 July 2004; and the Kabiligi Defence Response, filed on 7 July 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 21 May 2004, the Chamber issued its Decision regarding an application by
the Prosecution to vary its witness list. The Prosecution was allowed to add Witnesses
AAA, ABQ, AFJ and Commander Maxwell Nkole (another witness, Witness AL, had
already been added during the trial, before the Decision was rendered). The Chamber
denied the motion in respect of Witnesses AJP, AMI, ANC and ANE, citing, inter
alia, the lateness of the disclosure of the statements of these witnesses to the Defence
and the advanced stage of proceedings. The Prosecution filed a motion on 28 May
2004 for the suspension of the time-limit for certification of the Decision, which was
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denied on 16 June 2004. On 1 June 2004, the Prosecution filed a motion for recon-
sideration of the 21 May decision, which was denied on 15 June 2004. The Prose-
cution sought certification to appeal the decision of 16 June 2004 by way of a motion
filed on 23 June 2004. The Prosecution has now additionally filed a second recon-
sideration motion in respect of the same witnesses as the first reconsideration motion
which was denied.

SUBMISSIONS

2. The Prosecution wishes the Chamber to reconsider its 21 May Decision with
respect to Witnesses AMI, ANC and ANE on the ground that new circumstances have
arisen. As the Prosecution case will not end on 14 July 2004, as previously antici-
pated, but will continue for another trial session, the Prosecution argues that this alle-
viates the concerns of late disclosure at an advanced stage of the proceedings and
will give the Defence time to prepare for these material witnesses.

3. The Ntabakuze Defence asserts that there are no new circumstances as it was
always obvious that the Prosecution case would not close on 14 July 2004. Further,
there are four months from the filing of the motion to the anticipated close of the
case, which was the case with the original motion to vary the witness list - therefore
there are no new circumstances. The Defence should know the Prosecution’s case
before the commencement of trial and most of the Prosecution case has now been
heard. Finally, Witness ANC should not be added as he provides the same evidence
as Witness DAZ who has since returned to complete his testimony.

4. The Nsengiyumva Defence echoes the objections of the Ntabakuze Defence and
adds that addition of the witnesses would compel the Defence to seek to recall pre-
vious Prosecution witnesses who testified to similar issues in order to question them.

5. The Bagosora Defence joins in the Ntabakuze Defence response and contends
that there are no new circumstances, adding that the trial is presently at an even later
stage than at the time of the 21 May Decision.

6. The Kabiligi Defence seeks the rejection of the motion, making similar argu-
ments as the other Defence teams, and submits that under the Rules, the Prosecution
files its list of witnesses prior to the trial, after which the list may be varied only if
in the interests of justice.

DELIBERATIONS

7. The Chamber has previously held that reconsideration is an exceptional measure
that is available only in particular circumstances, including where new circumstances
have arisen since the filing of the impugned Decision that affect the premise of the
impugned Decision!. The Chamber notes that the Prosecution did not mention in its

! Bagosora, Decision on Prosecutor’s Motion for Reconsideration of the Trial Chamber’s
“Decision on Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis
(E)” (TC), 15 June 2004, paras. 7-9.
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motion that it is presently seeking a second reconsideration of the impugned decision
after an unfavourable ruling.

8. The Prosecution argues that the delay in the close of the Prosecution’s case, to
sometime after the previously anticipated date of 14 July 2004, qualifies as a new
circumstance warranting reconsideration. As it permits the Defence more time since
disclosure of these witnesses to prepare for their cross-examination, it resolves the
problem of unfair surprise to the Defence. The Prosecution has failed to comprehend
the Chamber’s rulings on this matter. The re-scheduling of the close of its case does
not constitute a new circumstance, or a change in circumstance, that affects the
premise of the impugned decision. The delayed close of the Prosecution case does
not change the fact that the new witnesses would be added at a very advanced stage
of the Prosecution case, meaning that most the Prosecution case has now already been
heard.

9. The Chamber reiterates that Rule 66 provides the framework in which disclosure
by the Prosecution is to take place; Rule 73 bis (E) is an exceptional measure where
the interests of justice mandate a departure from Rule 66. The Chamber considers that
it would be unfair to the Defence to be faced with entirely new witnesses when their
reasonable expectation would be that the Prosecution is closing its case and the
Defence is already aware of all the evidence to be called. If the witnesses were to
be added, the Defence would have been deprived of the opportunity to use the evi-
dence of these new witnesses to cross-examine previous Prosecution witnesses who
testified to similar issues, in order to test the totality of the evidence and the credi-
bility of all the witnesses testifying to similar issues. The Chamber therefore finds
that there are no grounds for reconsideration and will not proceed to examine the mer-
its of the motion.

10. This motion represents the fifth filing of the Prosecution on the issue of varying
the witness list. While either party is clearly entitled to challenge a decision by recon-
sideration, appeal or certification to appeal, the Prosecution has continued to file
motions challenging the Chamber’s rulings after these avenues have been exhausted.
A court ruling cannot be subjected to an infinite process of reconsiderations and
certifications; the Chamber urges Counsel to exercise judgment in these matters, and
to make informed and reasoned choices in the conduct of their cases.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the motion.
Arusha, 14 July 2004.
[Signed] : Erik Mgse, Presiding Judge; Jai Ram Reddy; Sergei Alekseevich Egorov
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Decision on Prosecutor’s Request
for a Subpoena regarding Witness BT
25 August 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Subpoena — video-link testimony, deposition — relevant information to the trial — refus-
al to come to Arusha — Prosecutor — cooperation of States, Belgium — motion granted

International instruments cited : Statute, art. 28 — Rules of procedure and evidence,
Rule 54

International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision on
Requests for Subpoenas, 10 June 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial
Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision on Defence Motion
to Compel the Prosecution to File A Revised Witness List, 15 June 2004 (ICTR-98-
41-T, Reports 2004, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora
et al., Decision on Request for Subpoena of Major General Yaache and Cooperation
of the Republic of Ghana, 23 June 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial
Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision on Request for
Subpoena for Witness BW, 24 June 2004 (ICTR-98-41-T, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™);

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Prosecutor’s Urgent and Confidential Request for a Sub-
poena Compelling Protected Prosecution Witness BT to Appear for Testimony and a
Request for Cooperation from the Kingdom of Belgium to Facilitate Such Testimony”,
filed on 19 July 2004;

CONSIDERING the Bagosora Defence’s Response filed on 26 July 2004; the Nta-
bakuze Defence’s Response filed on 27 July 2004; and the Defence for Kabiligi’s
Response filed on 30 July 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. Witness BT appears as a protected Prosecution witness on the Prosecution’s list
of witnesses filed on 30 April 2003. Subsequently, the witness was removed from the
list of 28 May 2004. However, in a previous decision, the Chamber noted that the
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Prosecution had maintained in other communication that it intended to call Witness
BTL

SUBMISSIONS

2. The Prosecution requests the Chamber to solicit the Belgian authorities to compel
Witness BT to testify in person, alternatively, via video-link from Belgium. As a sec-
ond alternative, the Prosecution wishes the testimony of the witness to be given by
way of a deposition. The Prosecution submits that the Chamber has the power to issue
subpoenas, and that Belgium, by way of enacted law, has an obligation to serve the
subpoena. Witness BT has material information for the Prosecution case, relating to
statements made by the Accused Bagosora at a meeting attended by the Accused Nta-
bakuze as well. The witness also has evidence of the Accused Bagosora’s role in a
plan to eliminate Government members in favour of the Arusha Accords. Further-
more, Witness BT has information on the Accused Bagosora’s and Ntabakuze’s
whereabouts and conduct during the killing of ten Belgian UNAMIR peacekeepers.
The witness refuses to travel to Arusha or to testify via video-link, but has not pro-
vided the reasons for this refusal.

3. The Bagosora Defence takes no position on the merits of the Prosecution’s
request for a subpoena, but asserts that it is premature for the Prosecution to seek
video-link testimony or a deposition, as they are not alternatives to a subpoena.
Video-link testimony is granted where there is a security risk, which has not been
demonstrated. A deposition equally has pre-conditions which are not satisfied here.

4. The Ntabakuze Defence submits that Witness BT should not be permitted to tes-
tify as the witness has never agreed to speak to the Prosecution or to testify, and was
not re-instated as a witness with the leave of the Chamber. The allegation that Witness
BT will speak to has been dropped from the Indictment in the Military II case, and
should therefore be withdrawn in respect of the Accused in the case at bar. The Pros-
ecution has not proved the Belgian laws to support its motion, and the legal basis of
Belgian enforcement of the subpoena is unclear. The Ntabakuze Defence notes that
other than the Accused Bagosora’s statement regarding the beginning of “work”, the
witness’s evidence has been or can be provided by other witnesses. With respect to
the alternative requests, the Ntabakuze Defence submits that video-link testimony is
a tool relating to witness protection, not a tool to compel testimony; its use here
would be unjust. As for the second alternative of a deposition, it is argued that if
the subpoena cannot be enforced outside Belgium, that is not an exceptional circum-
stance warranting a deposition.

5. The Kabiligi Defence questions whether it is appropriate in this instance for the
Chamber to exercise its discretion to subpoena a witness, and whether Belgian law
provides for such a measure. The video-link device cannot be used for reluctant wit-
nesses, and there are no exceptional circumstances warranting a deposition.

1 Bagosora et al., Decision on Defence Motion to Compel the Prosecution to File A Revised
Witness List (TC), 15 June 2004, para. 6.
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DELIBERATIONS

6. The Chamber’s power to issue a subpoena, “an order commanding the attendance
of a witness, under threat of penalty to the addressee for non-compliance”, is derived
from the Statute and Rule 54 of the Rules of Procedure and Evidence (“the Rules”)2.
Rule 54 permits the issuance of “orders, summonses, subpoenas, warrants and transfer
orders as may be necessary for the purposes of an investigation or for the preparation
or conduct of the trial”.

7. The Prosecution has maintained its stated intention to call Witness BT as a wit-
ness. Witness BT has information relevant to the issues at trial, and refuses to come
to Arusha to testify. The issuance of a subpoena is necessary and appropriate to the
conduct of the trial. The request for a subpoena is therefore justified, and the Cham-
ber has previously granted such requests in these circumstances®. The Registry shall
prepare a subpoena addressed to Witness BT, ordering her appearance at the Tribunal,
at a date and time to be specified by the Registry, to give evidence in the matter of
The Prosecutor v. Bagosora et al.

8. Although the subpoena shall be addressed directly to Witness BT, the Chamber
notes that the Prosecution seeks the cooperation of the Kingdom of Belgium, where
the witness is presently located, and that such notification and assistance are desirable.
Article 28 of the Statute expressly identifies the service of documents as one of the
forms of cooperation which the Tribunal may request of a State. The Chamber
requests the Kingdom of Belgium to effect service on the addressee of the subpoena
which is filed in accordance with this decision, and to provide any assistance that may
be requested by the Registry to facilitate the attendance of the witness.

9. The witness is scheduled to appear during the next trial session which begins
on 6 September 2004. Service of, and prompt compliance with the subpoena author-
ized by the present decision is, therefore, a matter of urgency.

10. As the request for a subpoena is being granted, it would be premature at this
juncture to consider the alternative requests for video-link testimony or deposition.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

ORDERS the Registry to prepare a subpoena in accordance with this decision,
addressed to the Prosecution witness designated by the pseudonym BT, and to com-
municate it, with a copy of the present decision, to the Kingdom of Belgium;

REQUESTS the Kingdom of Belgium to serve the subpoena on the addressee as
soon as possible, and to provide any other assistance that may be requested by the
Registry to facilitate his attendance.

2 Bagosora et al., Decision on Requests for Subpoenas (TC), 10 June 2004, paras. 2-3; Deci-
sion on Request for Subpoena of Major General Yaache and Cooperation of the Republic of
Ghana (TC), 23 June 2004, para. 4; Decision on Request for Subpoena for Witness BW (TC),
24 June 2004, para. 2.

3 Ibid.
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Arusha, 25 August 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

shfeor

Decision on Prosecutor’s Motion to Allow Witness DBO
to Give Testimony by Means of Deposition
25 August 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Deposition — exceptional circumstance, poor health, evidence — interest of justice, cri-
teria — importance of the testimony — Prosecutor — motion denied

International instruments cited : Rules of procedure and evidence, Rules 71 (A), (B)
and 90 (A)

International cases cited :

L.C.TR. : Trial Chamber III, The Prosecutor v. Théoneste Bagosora et al., Decision
on Prosecutor’s Motion for Deposition of Witness OW, 5 December 2001 (ICTR-98-
41-1, Reports 2001, p. 1112) — Trial Chamber I, The Prosecutor v. Ferdinand Nahi-
mana et al., Decision on the Defence Request to Hear the Evidence of Witness Y by
Deposition, 10 April 2003 (ICTR-99-52-1, Reports 2003, p. 319)

L.C.TY. : Trial Chamber, The Prosecutor v. Delalic et al., Decision on the Motion to
Allow Witnesses K, L and M to Give Their Testimony by Means of Video-Link Con-
ference, 28 May 1997 (IT-96-21)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™);

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Prosecutor’s Confidential Motion to Allow Witness DBO
to Give Testimony by Means of Deposition Pursuant to Rule 71 of the Rules of Pro-
cedure and Evidence”, filed on 14 July 2004;

CONSIDERING the “Defence for Kabiligi’s Response”, filed by Counsel for Kabil-
igi on 20 July 2004; the “Nsengiyumva Defence Response”, filed by Counsel for
Nsengiyumva on 21 July 2004; the “Bagosora Defence Response”, filed by Counsel
for Bagosora on 26 July 2004; and the ‘“Ntabakuze Defence Response”, filed by
Counsel for Ntabakuze on 27 July 2004;
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HEREBY DECIDES the motion.

INTRODUCTION

1. On 8 June 2004, the Prosecution requested a subpoena to compel Witness DBO,
who is presently living in Germany, to appear to testify. The request was granted by
the Chamber on 10 June 2004. In a letter of 25 June 2004, the German Embassy to
Tanzania has informed the Tribunal that the witness is not prepared to travel to Aru-
sha on grounds of psychiatric indication. On 14 July 2004, the Prosecution filed the
present motion.

SUBMISSIONS

2. The Prosecution submits that the evidence of Witness DBO should be heard
by deposition, pursuant to Rule 71, because exceptional circumstances exist and it
would be in the interests of justice. The witness suffers from post-traumatic stress
disorder, and the Prosecution contends that her fragile psychological condition and
poor health constitute exceptional circumstances. The witness has a first-hand
account of a meeting with Bagosora and his ordering of soldiers in May 1994, and
it would be in the interests of justice to hear her. Moreover, the Prosecution submits
that the decision by the Chamber to subpoena Witness DBO presupposes that the
Chamber has already determined that allowing the witness to testify is in the inter-
ests of justice. The Prosecution proposes that the deposition be taken in Germany
during the next trial session from 6 September 2004, with the Defence being
allowed to cross-examine.

3. The Kabiligi Defence argues that the witness’s psychiatric condition makes her
unable to give evidence and directly affects her credibility. Evidence of her condition
has not been given to the Chamber, other than a letter from the German Embassy
stating that the witness “is not prepared to travel to Arusha on grounds of psychiatric
indication”. The Kabiligi Defence additionally argues that the interests of justice
would not be served by granting the motion.

4. The Nsengiyumva Defence objects to the motion on similar grounds, in that the
witness may be unable to testify irrespective of her location, the reliability of her tes-
timony is questionable given her condition, and no medical documentation evidencing
her condition has been provided. Additionally, the Prosecution has not demonstrated
the materiality of the testimony, the existence of exceptional circumstances and how
the deposition would be in the interests of justice.

5. The Bagosora Defence joins in the Nsengiyumva response, pointing out the lack
of a medical certificate and the bearing on credibility of the witness’s psychological
problems. Although the Chamber ordered a subpoena in respect of Witness DBO, it
does not mean that it would be in the interests of justice to hear the witness by dep-
osition.

6. The Ntabakuze Defence similarly submits that no evidence of the witness’s con-
dition has been provided, and argues that a psychiatric evaluation needs to be ordered.
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The reliability of the witness’s testimony is also questioned, as it is not known if the
witness is fit to testify.

DELIBERATIONS

7. The Rules provide that depositions are an exceptional measure, and the principle
is that witnesses should be heard directly by the Chamber. Rules 90 (A) and 71 (A)
are set out below.

Rule 90 (A)

Witnesses shall, in principle, be heard directly by the Chambers unless a
Chamber has ordered that the witness be heard by means of a deposition as pro-
vided for in Rule 71.

Rule 71 (A)

At the request of either party, a Trial Chamber may, in exceptional circum-
stances and in the interests of justice, order that a deposition be taken for use
at trial, and appoint, for that purpose, a Presiding Officer.

8. A deposition may be ordered by a Chamber where exceptional circumstances
exist and where it would be in the interests of justice to hear the witness by depo-
sition. Additionally, the formal requirements of Rule 71 (B) must be met. Previous
cases have determined that poor health constitutes exceptional circumstances, and that
the interests of justice would be assessed by considering the importance of the wit-
ness’s anticipated testimony!. In an earlier decision in the instant case, the Chamber
considered four criteria in determining the “interests of justice” prong : 1) that the tes-
timony of the witness is sufficiently important to make it unfair to proceed without
it; 2) that the witness is unable or unwilling to come to the Tribunal; 3) that the
Accused will not thereby be prejudiced in the exercise of his right to confront the
witness; and 4) that the practical considerations (including logistical difficulty,
expense, and security risks) of holding a deposition in the proposed location do not
outweigh the potential benefits to be gained by doing so?.

9. In previous cases before the Chamber, the moving party provided evidence in
support of its contention that the witness was in poor health and could not travel, by
way of a medical certificate or an affidavit. The Prosecution has not offered any sim-
ilar evidence in support of the alleged exceptional circumstances; the letter from the
German Embassy only indicates that Witness DBO is “not prepared to travel to Aru-
sha on grounds of psychiatric indication”. The Chamber accepts that the witness’s
poor health constitutes exceptional circumstances and that her anticipated testimony
may be of some importance. However, based on information now available to the
Chamber concerning her medical condition, the Chamber is convinced that compelling
the witness to testify would seriously affect her health, even if the testimony were

! Nahimana et al., Decision on the Defence Request to Hear the Evidence of Witness Y by
Deposition (TC), 10 April 2003, paras. 7-8; Muvunyi et al., Decision on the Prosecutor’s
Extremely Urgent Motion for the Deposition of Witness QX (TC), 11 November 2003, para. 10.

2Bagosora et al., Decision on Prosecutor’s Motion for Deposition of Witness OW (TC),
5 December 2001, paras. 12-14, citing Delalic et al., Decision on the Motion to Allow Witnesses
K, L and M to Give Their Testimony by Means of Video-Link Conference (TC), 28 May 1997.
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given by deposition. The deleterious effect the deposition may have on the witness’s
psychiatric condition is an overriding concern. For this reason, in the exercise of its
discretion, the Chamber denies the motion.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion.

Arusha, 25 August 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov
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Decision on Defence Request for Additional Disclosure
of Investigative Reports and Statements
25 August 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber I
Judges : Erik Mgse, Presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Ntabakuze — material disclosure — investigative reports, statements — excul-
patory material — initial responsibility of the Prosecutor — motion denied

International instruments cited : Rules of procedure and evidence, Rule 68 (A), 70

International cases cited : Trial Chamber III, The Prosecutor v. Joseph Nzirorera,
Decision on the Defence Motion for Disclosure of Exculpatory Evidence, 7 octobre
2003 (ICTR-98-44-1, Reports 2003, p. 1382)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the oral Defence request for disclosure of witness statements
of all the individuals interviewed by ICTR investigator Pierre Duclos in relation to
the Semanza case, as well as any investigative reports prepared by him in connection
with the Ruhanga massacre, made on 29 and 30 June 2004;

CONSIDERING the “Prosecutor’s Written Submissions Regarding Oral Defence
Request for Additional Disclosure of Investigative Reports and Statements & Con-
cerning the Cross-examination of Witness DCH”, filed on 2 July 2004; and the Nta-
bakuze Defence Response, filed on 8 July 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 29 and 30 June 2004, the Defences for Ntabakuze and Bagosora requested
the Chamber to order the Prosecution to disclose the witness statements of all of the
individuals interviewed by ICTR investigator Pierre Duclos in relation to the case
against Laurent Semanza. The Defence further requested disclosure of any investiga-
tive reports prepared by Duclos in connection with the Ruhanga massacre.

SUBMISSIONS

2. The Defence submits that the testimony of Pierre Duclos during the Semanza
trial supports the inference that reports dealing with the Ruhanga massacre exist and

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 743 Thursday, May 5, 2011 10:31 AM

ICTR-98-41 743

Décision relative a la requéte de la défense
demandant communication de rapports d’enquéte et de déclarations
25 aoiit 2004 (ICTR-98-41-T)

Original : Anglais
Chambre de premiére instance I
Juges : Erik Mgse, Président de Chambre; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Ntabakuze — communication de piéces — rapports d’enquéte, déclarations
— pieces a décharge — responsabilité premiére du Procureur — requéte rejetée

Instruments internationaux cités : Reglement de procédure et de preuve, art. 68 (A), 70

Jurisprudence internationale citée : Chambre de premiere instance IlI, Le Procureur
c. Joseph Nzirorera, Decision on the Defence Motion for Disclosure of Exculpatory
Evidence, 7 octobre 2003 (ICTR-98-44-1, Recueil 2003, p. 1382)

LE TRIUBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),

SIEGEANT en la chambre de premiére instance I, composée des juges Erik Mgse,
Président de chambre, Jai Ram Reddy et Sergei Alekseevich Egorov,

SAISI de la requéte orale de la défense demandant communication des déclarations
de tous les témoins interrogés par I’enquéteur du TPIR Pierre Duclos dans le cadre
de I’affaire Semanza, ainsi que des rapports d’enquéte établis par lui les 29 et 30 juin
2004 au sujet du massacre de Ruhanga,

VU les «Conclusions du Procureur relatives a la requéte orale de la défense deman-
dant communication complémentaire de rapports d’enquéte et déclarations concernant
le contre-interrogatoire du témoin DCH», déposées le 2 juillet 2004, et la réponse des
conseils de Ntabakuze, déposée le 8 juillet 2004,

STATUE SUR ladite requéte.

INTRODUCTION

1. Les 29 et 30 juin 2004, les conseils de Ntabakuze et Bagosora ont demandé a
la Chambre d’enjoindre au Procureur de leur communiquer les déclarations de tous
les témoins interrogés par ’enquéteur du TPIR Pierre Duclos dans le cadre de 1’ins-
tance engagée contre Laurent Semanza. La défense a également demandé communi-
cation des rapports d’enquéte établis par M. Duclos au sujet du massacre de Ruhanga.

ARGUMENTATION

2. La défense affirme que la déposition de Pierre Duclos au proces Semanza permet
de conclure a I’existence de rapports concernant le massacre de Ruhanga, rapports
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are in the possession of the Prosecutor. The Defence contends that these reports and
the requested witness statements may suggest that para-commandos were not present
at Ruhanga and that the massacre occurred as a single event on 10 April 1994, rather
than as a series of rolling massacres between 14 and 17 April 1994, as alleged by
Witness DCH. The Defence argues that this material is exculpatory and may affect
the credibility of a Prosecution witness. The Prosecution is thus obliged to disclose
it to the Defence under Rule 68 (A) of the Rules of Procedure and Evidence (‘“the
Rules”).

3. The Prosecution asserts that there is no identifiable document referred to as the
Duclos report dealing with the Ruhanga massacre. Investigator Duclos worked exten-
sively on the preparation of various aspects of the Semanza case, and the Prosecution
argues that the materials submitted by him are largely subject to the disclosure exemp-
tions provided for in Rule 70 of the Rules. Moreover, the Prosecution submits that
it has examined the material requested by the Defence and is satisfied that all excul-
patory material on this issue has already been disclosed.

DELIBERATIONS

4. The Chamber agrees that material indicating that para-commandos did not par-
ticipate in the Ruhanga massacre, or suggesting that the massacre occurred solely on
10 April 1994, may be exculpatory or have some impact on the credibility of a Pros-
ecution witness and should be disclosed.

5. Rule 68 of the Rules provides that
“The Prosecutor shall, as soon as practicable, disclose to the Defence the exist-
ence of evidence known to the Prosecutor which in any way tends to suggest
the innocence or mitigate the guilt of the accused or may affect the credibility
of the prosecution evidence.”

Under Rule 68, the Prosecutor is responsible for making the initial determination
about the exculpatory nature of the evidence'.

6. The Prosecution has repeatedly stated that there is no identifiable report by Pierre
Duclos concerning the Ruhanga massacre. Additionally, the Prosecution asserts that
it has reviewed the material requested by the Defence and submits that all exculpatory
material has already been disclosed. The Chamber accepts these representations and
has no reason to dispute the Prosecution’s submissions, notwithstanding general ref-
erences to an unspecified report in Duclos’s testimony in the Semanza case. There
are no indications that the Prosecution did not properly exercise its discretion in deter-
mining what evidence falls under Rule 68.

7. The Defence points to the testimony of Pierre Duclos, dealing with the scope
of his investigation, and to a list of more than forty witnesses that he interviewed in
connection with the Semanza case. However, the Ruhanga massacre was merely one

! Nzirorera, Decision on the Defence Motion for Disclosure of Exculpatory Evidence (TC),
7 October 2003, para 10.
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qui, selon elle, sont en la possession du Procureur. Elle soutient que ces rapports et
les déclarations de témoins sollicitées peuvent donner a croire qu’il n’y avait pas de
commandos parachutistes & Ruhanga et que le massacre a constitué un fait unique sur-
venu le 10 avril 1994, et non une série de faits survenus entre le 14 et le 17 avril
1994, comme I’a affirmé le témoin DCH. Elle a fait valoir qu’il s’agit 1a de pieces
a décharge, susceptibles d’affecter la crédibilité du témoin a charge. Le Procureur est
donc tenu de les communiquer a la Défense conformément a l’article 68 (A) du
Reéglement de procédure et de preuve (ci-aprés le «Reglement»).

3. Le Procureur affirme qu’il n’existe pas de document qui constituerait le rapport
Duclos sur le massacre de Ruhanga. Il précise que I’inspecteur Duclos a longuement
travaillé sur divers aspects de I’affaire Semanza, et que les pieces que celui-ci a com-
muniquées sont en grande partie visées par 1’exception a 1’obligation de communica-
tion (art. 70 du Reglement). En outre, il fait observer qu’aprés avoir examiné les
pieces sollicitées par la défense, il est convaincu que les éléments a décharge relatifs
a cette question ont déja été communiqués.

DELIBERATIONS

4. La Chambre considére que des pieces indiquant que des commandos parachu-
tistes n’ont pas particip€ au massacre de Ruhanga, ou pouvant laisser penser que le
massacre s’est déroulé au cours de la seule journée du 10 avril 1994 peuvent étre de
nature a disculper 1’accusé ou avoir une certaine incidence sur la crédibilité d’un
témoin a charge et doivent étre communiquées.

5. Darticle 68 du Reéglement est ainsi libellé :

«Le Procureur informe la défense aussitdt que possible de I’existence des
moyens de preuve dont il a connaissance qui sont propres a disculper 1’accusé
ou a atténuer sa culpabilité, ou qui pourraient porter atteinte a la crédibilité des

N

moyens de preuve a charge.»

En vertu de I’article 68, le Procureur a la responsabilité de déterminer, en premier,

si les éléments de preuve sont susceptibles de disculper I’accusé’.

6. Le Procureur a indiqué a plusieurs reprises qu’il n’existait pas de rapport Duclos
en tant que tel, concernant le massacre de Ruhanga. Il dit en outre qu’il a examiné
les documents sollicités par la défense et que toutes les pieces a décharge ont déja
été communiquées a celle-ci. La chambre accepte ces observations et n’a pas de rai-
son de contester les arguments du Procureur, nonobstant les références d’ordre général
a un vague rapport figurant dans la déposition de Duclos relatives a I’affaire Semanza.
Rien ne permet d’affirmer que le Procureur n’a pas correctement utilisé son pouvoir
discrétionnaire lorsqu’il a déterminé les éléments de preuve relevant de l’article 68
du Reglement.

7. La défense se réfere a la déposition de Pierre Dulos, relative a la portée de son
enquéte, et a une liste de plus de 40 témoins qu’il a interrogés dans le cadre de
I’affaire Semanza. Cependant, le massacre de Ruhanga s’inscrit dans un ensemble plus

! Nzirorera, Decision on the Defence Motion for Disclosure of Exculpatory Evidence (TC),
7 octobre 2003, par. 10.
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element of a larger case against Semanza involving several massacres at different
locations. Given the broad scope of the Semanza case, the Chamber has no reason
to conclude from the evidence of his investigation, a general reference to an unspec-
ified report, or the existence of the witness list that such material, other than that
already disclosed to the Defence, deals with the Ruhanga massacre in an exculpatory
manner.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Defence request.
Arusha, 25 August 2004

[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

skekok
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vaste d’éléments a charge retenus contre Semanza, qui doit répondre de plusieurs mas-
sacres commis en divers lieux. Compte tenu de la portée générale de 1I’affaire Seman-
za, la Chambre n’a pas de raison de conclure, compte tenu des éléments de 1I’enquéte,
a partir des références d’ordre général a un vague rapport ou de I’existence de la liste
de témoins, que des pieces, autres que celles déja communiquées a la défense, ont
trait au massacre de Ruhanga et sont susceptibles de constituer des éléments a
décharge.

Par ces motifs, le Tribunal

REJETTE Ila requéte de la défense.

Arusha, le 25 aolt 2004
[Signé] : Erik Mgse, Jai Ram Reddy, Sergei Alekseevich Egorov
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Request to the Government of Rwanda for Cooperation
and Assistance Pursuant to Article 28 of the Statute
31 August 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Cooperation of States, Rwanda — transfer of witness — Prosecutor — competence of
the Chamber — relevant testimony — motion granted

International instruments cited : Statute, art. 28 — Rules of procedure and evidence,
Rules 54, 90 bis (B)

International cases cited : Trial Chamber I, The Prosecutor v. Théoneste Bagosora et
al., Request to the Government of Rwanda for Cooperation and Assistance Pursuant
to Article 28 of the Statute, 10 March 2004 (ICTR-98-41-T, Reports 2004, p. X) —
Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al., Order for the Transfer
of Witnesses, 15 April 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial Chamber I,
The Prosecutor v. Théoneste Bagosora et al., Decision on the Defence for Bagosora’s
Request to Obtain the Cooperation of the Republic of Ghana, 25 May 2004 (ICTR-
98-41-T, Reports 2004, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagoso-
ra et al., Decision on Requests for Subpoenas, 10 June 2004 (ICTR-98-41-T, Reports
2004, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision
on Prosecutor’s Request for a Subpoena Regarding Witness BT, 25 August 2004
(ICTR-98-41-T, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of the Prosecution “Request for an Order to the Government of
Rwanda to Cooperate in the Transfer of Witness XXQ to Arusha, Tanzania”, filed on
15 June 2004 ;

HEREBY DECIDES the motion.

1. The Prosecution requests the Chamber, under Article 28 of the Statute of the
Tribunal (“the Statute”), to order the Government of Rwanda to transfer a person
known under the pseudonym Witness XXQ, currently detained in Rwanda, into the
temporary custody of the Tribunal so that he may give testimony in the present case.
The Prosecution asserts that it received informal assurances earlier this year from the
Government of Rwanda that the witness would be transferred voluntarily. On this
basis, the Chamber issued an order for the transfer of that witness and five others
on 15 April 2004, in accordance with Rule 90 bis (B) of the Rules of Procedure and
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Evidence (“the Rules”)!. However, on 20 May 2004, the Registry is said to have
reported that it was unable to contact Witness XXQ because of actions of the Rwan-
dan authorities. Further attempts by the Prosecution to obtain his voluntary transfer
were unsuccessful.

2. Article 28 (1) of the Statute imposes an obligation on States to “cooperate with
the International Tribunal for Rwanda in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law”. Article
28 (2) enumerates types of requests and orders which may be issued by a Trial Cham-
ber. Although the transfer of prospective witnesses is not specifically mentioned, the
Chamber’s power is “not limited to” the list, but may include any order whose pur-
pose is to assist the Tribunal in its mandate. Article 28 (2) empowers a Chamber to
“issue such orders and warrants for the arrest, detention, surrender or transfer of per-
sons, and any other orders as may be required for the conduct of a trial.” Rule 54
of the Rules specifies that a Judge or Chamber may “issue such orders, summonses,
subpoenas, warrants and transfer orders as may be necessary for the purposes of an
investigation or for the preparation or conduct of the trial.” Acting under this provi-
sion, this Chamber has in the past commanded prospective witnesses to attend at the
Tribunal to give testimony and, further, has requested States under Article 28 to facil-
itate the attendance of those witnesses?. On the basis of these powers, the Chamber
is competent to issue a request for the temporary transfer to the Tribunal of a detainee
of a State.

3. As with other applications for an Article 28 request, the applicant must set forth
the nature of the evidence sought; the relevance of that evidence to the trial; and the
efforts that have been made to obtain the evidence’. Further, the applicant should
identify the nature of the assistance requested with particularity.

4. Based on the submissions of the Prosecution, the Chamber finds that the con-
ditions for an Article 28 request are met. Witness XXQ is amongst the remaining
Prosecution witnesses, and the Prosecution has offered detailed submissions on the
purported relevance of his testimony. The Prosecution indicates that it has made sev-
eral requests for the transfer of the witness, without success.

5. The Chamber recalls that the next session of the trial, at which Witness XXQ
is expected to testify, is scheduled for 6 September through 15 October 2004.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

DIRECTS the Registrar to transmit the present decision, along with the protected
identity of Witness XXQ, to the Government of Rwanda, and to report back on its
implementation;

' Bagosora et al., Order for the Transfer of Witnesses (TC), 15 April 2004.

2 Bagosora et al., Decision on Requests for Subpoenas (TC), 10 June 2004; Bagosora et al.,
Decision on Prosecutor’s Request for a Subpoena Regarding Witness BT (TC), 25 August 2004.
See Richard May, Marieke Wierda, International Criminal Evidence (New York : Transnational
Publishers, 2002), pp. 190-91.

3 Bagosora et al., Request to the Government of Rwanda for Cooperation and Assistance Pur-
suant to Article 28 of the Statute (TC), 10 March 2004, para. 4; Bagosora et al., Decision on
the Defence for Bagosora’s Request to Obtain the Cooperation of the Republic of Ghana (TC),
25 May 2004, para. 6.
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RESPECTFULLY REQUESTS the Government of Rwanda, under Article 28 of the
Tribunal’s Statute, to temporarily transfer Witness XXQ into the custody of the Tri-
bunal for the purpose of testifying in the present case.

Arusha, 31 August 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

stk

Order for Transfer of Prosecution Witnesses AI and AOM
3 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber 1
Judge : Erik Mgse

Transfer of witnesses — presence of the witnesses not required for any criminal pro-
ceedings in the requested State, transfer of the witness does not extend the period of
his detention — order extension — Prosecutor — cooperation of States, Rwanda —
motion granted

International instruments cited : Rules of procedure and evidence, Rules 73 (A), 90
bis (A) and (B)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Chamber in accordance with Rule 73 (A) of the Rules of Procedure and Evidence
(“the Rules”);

BEING SEIZED of the Prosecution “Motion for an Order for the Transfer of
Detained Witnesses”, etc., filed on 26 August 2004;

HEREBY DECIDES the motion.

1. Pursuant to Rule 90 bis (A) of the Rules “[a]ny detained person whose personal
appearance as a witness has been requested by the Tribunal shall be transferred tem-
porarily to the Detention Union of the Tribunal, conditional on his return within the
period decided by the Tribunal”. Rule 90 bis (B) requires prior verification of two
conditions for such an order :

(i) The presence of the detained witness is not required for any criminal pro-
ceedings in progress in the territory of the requested State during the period the
witness is required by the Tribunal;

(ii) Transfer of the witness does not extend the period of his detention as fore-
seen by the requested State.
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2. The Prosecution moves the Trial Chamber for an order authorizing the transfer
of two of its prospective witnesses currently detained in Rwanda, known by the pseu-
donyms AI and AOM. These witnesses were previously the object of a 90 bis transfer
order of the Chamber which expired on 29 June 2004. The present request is, in
effect, for an extension of that order to permit the transfer of those witnesses during
the upcoming trial session, scheduled for 6 September through 15 October 2004.

3. In relation to the requirements of Rule 90 bis (B), the Prosecution has submitted
a letter dated 31 May 2004 from the Government of Rwanda indicating the availa-
bility of, inter alia, Witnesses Al and AOM. The Chamber was advised on 3 Sep-
tember 2004 by an official of the Government of Rwanda that the letter continued
to be valid through 29 October 2004. The Chamber was further advised that neither
Witness Al nor Witness AOM were required for judicial proceedings through
29 October 2004, and that their transfer would not extend their period of detention.
On the basis of these assurances, the Chamber is satisfied that the conditions for an
order under Rule 90 bis (B) are met in relation to these witnesses.

FOR THE ABOVE REASONS, THE CHAMBER

ORDERS, pursuant to Rule 90 bis of the Rules, that the individuals designated by
the pseudonyms Al and AOM be transferred to the Detention Unit in Arusha, and
returned to Rwanda no later than 29 October 2004;

REQUESTS the Government of Rwanda to comply with this order and to arrange
for the transfer in cooperation with the Registrar and the Tanzanian Government;

INSTRUCTS the Registrar to :
A) transmit this decision to the Governments of Rwanda and Tanzania;

B) ensure the proper conduct of the transfer, including the supervision of the
witnesses in the Tribunal’s detention facilities;

C) remain abreast of any changes which might occur regarding the conditions
of detention provided for by the requested State and which may possibly affect
the length of the temporary detention, and as soon as possible, inform the Trial
Chamber of any such change.

Arusha, 3 September 2004
[Signed] : Erik Mgse

Hoksk
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Decision on Motion for Postponement of Testimony
of Witness REYNTJENS
9 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, Presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Ntabakuze — postponement of testimony — expert report, disclosure 21 days before the
testimony — language of a report disclosure — defence rights, translation — voluminous
disclosure — effective cross-examination — motion denied

International instruments cited : Statute, art. 20 — Rules of procedure and evidence,
Rule 94 bis (A)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of the “Motion to Postpone the Testimony of Professor Filip Rey-
ntjens Due to Issues of Untimely Disclosure and Filing”, filed by the Defence for Nta-
bakuze on 6 September 2004;

CONSIDERING the Prosecution “Response” thereto, filed on 7 September 2004;
and the oral submissions by the Defence for Ntabakuze and Bagosora, on 7 and
8 September 2004, respectively; and the “Nsengiyumva Defence Motion Joining Nta-
bakuze Defence Motion”, etc., filed on 8 September 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. The Prosecution has indicated that one of its expert witnesses, Filip Reyntjens,
is expected to testify during the week commencing 13 September 2004.

SUBMISSIONS

2. The Ntabakuze Defence objects that disclosure by the Prosecution of the wit-
ness’s expert report has been untimely. Rule 94 bis (A) requires that an expert report
be disclosed twenty-one days in advance of the date on which testimony is expected.
The Defence contends that the report must be disclosed in both of the working lan-
guages of the Tribunal for effective disclosure to have taken place. It is submitted
that the “full” statement of the expert witness referred to in Rule 94 bis (A) includes
both the English and French versions of the statement, these being the official work-
ing languages of the Tribunal and one or the other of these being the exclusive work-
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ing languages of many Counsel and Judges at the Tribunal. As translations of the two
documents constituting the expert report were only received on 1 September 2004,
the testimony of the witness should be postponed to no earlier than 22 September
2004'. The Defence also complains that the Prosecution disclosed a large volume of
documents, comprising approximately 2,500 pages, on 6 September 2004 which may
be used as exhibits. The disclosure of this volume of documents so close to the date
of expected testimony is said to represent an unreasonable burden on the Defence.

3. The Prosecution responds that the two documents disclosed as Witness Reyntjens
expert report have long been available to the Defence in their original language. The
first document, portions of a book in French entitled Trois jours qui ont fait basculer
I’Histoire, was tendered into evidence by another defence team on 25 September
2002. The Prosecution diligently and in good faith requested its translation into Eng-
lish as early as 2002, but resource constraints in the Registry delayed its completion.
The second document constituting the expert report, a four-page document in English,
was disclosed to the Defence on 21 June 2004, and available filed in English on
1 September 2004. The Prosecution argues that Rule 94 bis (A) permits disclosure in
either of the Tribunal’s working languages. It further argues that the prejudice to the
Prosecution of postponement, which would lead to the non-attendance of the witness,
outweighs the burden placed on the Defence to prepare for the imminent appearance
of the witness. In respect of the documents which may be used as exhibits during
the testimony of the witness, the Prosecution argues that it was under no obligation
to disclose those documents to the Defence and that, in any event, the majority of
the documents were disclosed to the Defence in 2002.

DELIBERATIONS

4. Rule 94 bis (A) provides that “the full statement of any expert witness called
by a party shall be filed with the Trial Chamber not less than twenty-one days prior
to the date on which the expert is expected to testify”. No mention is made of the
languages in which the filing of the statement is to be made. As French and English
are, under Rule 3, the working languages of the Tribunal, the requirements of Rule
94 bis (A) may be satisfied by performance in either of those languages.

5. On 25 September 2002, the relevant portions of the book by Reyntjens were ten-
dered into evidence by the Defence for Bagosora®. As early as 5 May 2004, the Pros-
ecution clearly advised the Defence that the Reyntjens book would form part of the
witness’s expert report®. The second four-page document was filed on 21 June 2004.
Accordingly, the Chamber is of the view that the Prosecution has complied with the
time-limit prescribed by Rule 94 bis (A).

6. This does not imply that translation issues may not arise on the basis of, in par-
ticular, the right of the Accused to be informed promptly and in detail in a language
which he or she understands of the nature and cause of the charge against him or

' The Defence of Nsengiyumva asserts that it did not receive translations until 3 September
2004.

2Exhibit DB 9.

3T. 5 May 2004, p. 13.
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her, or the right of the Accused to have adequate time and facilities for the prepara-
tion of his or her defence, enshrined in Article 20 of the Statute. The Chamber is
anxious to ensure that translations are provided to the parties with adequate time to
discharge their duties effectively. The Ntabakuze Defence team has bilingual compo-
sition, and both counsel on that team understand English. Accordingly, the four-page
report, disclosed in English on 21 June 2004, poses no difficulties of comprehension.
The book Trois jours has long been in the possession of the Defence and, judging
by the extent to which it has been used during proceedings in court, is a document
with which all the Defence teams are familiar. Under the circumstances, the absence
of translation of that document into English until two weeks before cross-examination
does not impair the ability of the Defence to effectively cross-examine the witness.

7. The Chamber is not convinced that the voluminous disclosure of potential exhib-
its requires postponement of the expert witness’s testimony. The Defence has not
established that this disclosure was required under the Rules, or that any time-limits
for disclosure were violated. Further, it appears that many of the documents disclosed
had already been disclosed to the Defence in the past.

8. This trial is presently being heard during half-day sessions, alternating with
another trial which is being heard concurrently by the Chamber. Accordingly, the
Defence teams have greater time to prepare for cross-examination than would nor-
mally be the case. Under these circumstances, the Chamber is satisfied that the
Defence is capable of conducting an effective cross-examination of the Prosecution
witness on the basis of the disclosure of the expert report.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion.

Arusha, 9 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Decision on Admission of TAB 19 of Binder
Produced in Connection with Appearance of Witness Maxwell Nkole
13 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber 1
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Admission of evidence — relevance, probative value, prima facie — indicia of reliabil-
ity, authenticity — motion denied

International instruments cited : Rules of procedure and evidence, Rule 89 (C)
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International cases cited :

LC.TR. : Trial Chamber I, The Prosecutor v. Alfred Musema, Judgement, 27 January
2000 (ICTR-96-13-A, Reports 2000, p. 1512)

L.C.TY. : Appeals Chamber, The Prosecutor v. Delalic et al., Decision on Application
of Defendant Zejnil Delalic for Leave to Appeal Against the Decision of the Trial
Chamber of 19 January 1998 for the Admissibility of Evidence, 4 March 1998 (IT-
96-21) — Trial Chamber I, The Prosecutor v. Kordic and Cerkez, Decision on Pros-
ecutor’s Submissions Concerning ‘Zagreb Exhibits’ and Presidential Transcripts,
1 December 2000 (IT-95-14/2) — Trial Chamber, The Prosecutor v. Brdanin and Talic,
Order on the Standards Governing the Admission of Evidence, 15 February 2002 (IT-
99-36)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of an oral request by the Prosecution on 7 June 2004 to tender
a document appearing at Tab 19 of a binder submitted to the Chamber in association
with the testimony of Witness Maxwell Nkole;

HAVING CONSIDERED the oral submissions of the parties on 7 June 2004;

HEREBY DECIDES the request.

INTRODUCTION

1. On 7 and 8 June 2004, Prosecution investigator Maxwell Nkole testified before
the Chamber. During the first day of testimony, the Prosecution elicited information
from the witness concerning a document appearing at Tab 19 of a binder of docu-
ments distributed to the Chamber and the parties. On the basis of explanations by the
Prosecution and Witness Nkole, three distinct sets of documents appear at Tab 19 of
the Prosecution binder. One set of documents is a report by the Federal Bureau of
Investigation (FBI) of an interview with a Rwandan official who describes a series
of twenty-two documents which are annexed to the report. A second set of documents
consists of two other situation reports, without any annexes attached. A third set of
documents, bearing identification numbers L0O008633 through L0008648, appears to
be a series of telephone directories from 1994 for high government officials,
UNAMIR, and the media.

2. The Prosecution withdrew the second set of documents, but tendered the first and
third set of documents for admission as evidence!. The Defence objected. After hear-
ing the oral arguments of the parties, the Chamber reserved its decision.

I'T. 7 June 2004 pp. 69, 70.
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SUBMISSIONS

3. Witness Nkole testified that he believed that the report had been prepared by
investigators of the FBI, which had been active in Rwanda before the creation of the
investigative section of the Tribunal. The document, including the twenty-two annexes,
was thereafter given to Tribunal investigators by the Department of State of the United
States of America. The witness testified that the fifteen additional pages bearing iden-
tification numbers L0O008633 through L0O008648 were not meant to be part of the
report, but had also been collected by FBI agents and handed over to the Tribunal?.

4. The Prosecution submitted that the FBI report and its annexes should be admitted
as evidence*. The annexes speak for themselves and their content corroborates other
evidence that has already been heard by the Chamber. The FBI report itself provides
an indication of the source of the annexes and should be admissible for that reason”.
The Prosecution also argued that the fifteen pages of telephone information should
also be admitted. Though not formally an annex, it may have been referred to in the
FBI report. Further, it was a matter that should be of interest to the Chamber®.

5. The Ntabakuze Defence argued that, in its present form, the FBI report and its
annexes have none of the indicia of reliability that could give it any probative value.
Its author is not present to testify. Nor could the report be admitted under Rule 92
bis as the relevant formalities had not been fulfilled. Further, the author of the FBI
report does not describe how the documents were originally obtained, but rather reca-
pitulates her interview with an official of the Government of Rwanda. Accordingly,
the report itself provides only hearsay evidence of the provenance of the documents.
Hearsay evidence is particularly unreliable where, as here, the hearsay speaker may
be biased. Given the absence of the minimum requirements of reliability and probative
value, the document should not be admitted”’.

6. The Bagosora Defence argued that there appeared to be discrepancies between
the description of the documents given in the FBI report and the documents them-
selves. These discrepancies undermined the reliability of the report. It also argued that
the Prosecution should have disclosed the document to the Defence earlier under Rule
67 (A). For both of these reasons, the document should not be admitted®.

2T. 7 June 2004 pp. 62-65.

3 Ibid., pp. 65-68.

4 At one point during its submissions, the Prosecution appeared to also withdraw its effort to
tender the FBI report. T. 7 June 2004 p. 77 (“Mr. President: But what I hear you saying now
is really that you are not insisting on the report itself, because that is, in fact, an interview with
— with a person who is not being called for cross-examination, so what is left for us to decide
is the 22. Ms. Mulvaney : And that’s absolutely correct.”) But later the Prosecution seemed to
retract this submission. /bid., p. 80 (“[O]ne thing I wanted to say is that one of the counsel had
said that I agreed that the report is not admissible, and that’s not what I said. I think it’s really
important that we follow the rules of the Tribunal and that we err on the side of admission as
opposed to omission.”) The Chamber will assume that the Prosecution wishes the admission of
the report.

ST. 7 June 2004 pp. 75-77.

6 Ibid., pp. 69-70.

71bid., pp. 73-75, 77.

8 Ibid., pp. 70-72.
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DELIBERATIONS

7. Rule 89 (C) defines the standard for admission of evidence before the Chamber,
including documents : “A Chamber may admit any relevant evidence which it deems
to have probative value.” At the admissibility stage, relevance and probative value are
threshold standards. The moving party need only make a prima facie showing that
the document is relevant and has probative value. A finding in favour of admission
in no way determines what weight, if any, should be accorded to the document in
the Chamber’s ultimate findings of fact®. The purpose of the standards set forth in
Rule 89 (C) is to ensure that the Chamber is not burdened by evidence for which
no reasonable showing of relevance or probative value has been made.

8. In offering a document for admission as evidence, the moving party must as an
initial matter explain what the document is. The moving party must further provide
indications that the document is authentic — that is, that the document is actually what
the moving party purports it to be. There are no technical rules or preconditions for
authentication of a document, but there must be “sufficient indicia of reliability” to
justify its admission. Indicia of reliability which have justified admission of docu-
ments in the jurisprudence of the ad hoc Tribunals include : the place in which the
document was seized, in conjunction with testimony describing the chain of custody
since the seizure of the document; corroboration of the contents of the document with
other evidence; and the nature of the document itself, such as signatures, stamps, or
even the form of the handwriting!?. Authenticity and reliability are overlapping
concepts : the fact that the document is what it purports to be enhances the likely
truth of the contents thereof. On the other hand, if the document is not what the mov-
ing party purports it to be, the contents of the document cannot be considered reliable,
or as having probative value.

9. The Prosecution has submitted that the twenty-two annexes are accurately iden-
tified in the FBI report appearing at Tab 19 of its binder. In summary, the report states
that the annexes are lists of names of people who wished to join the army or militia,
or who wished to train in the use of firearms; lists of people responsible for road-

9 Musema, Judgement (TC), para. 56 (“The admission of evidence requires, under sub-Rule 89
(C), the establishment in the evidence of some relevance and some probative value. Accordingly,
the standard of proof required for admissibility should be lower than the standard of proof
required in the final determination of the matter at hand through the weighing up of the probative
value of all the evidence before the Chamber. The admission of evidence does not require the
ascertainment of the exact probative value of the evidence by the Chamber; that comes later.
Admission requires simply the proof that the evidence has some probative value.”) Delalic et al.,
Decision on Application of Defendant Zejnil Delalic for Leave to Appeal Against the Decision
of the Trial Chamber of 19 January 1998 for the Admissibility of Evidence (AC), para. 17 (“At
the stage of admission of the evidence, the implicit requirement of reliability means no more than
that there must be sufficient indicia of reliability to make out a prima facie case.”)

19 Delalic, Decision on Application of Defendant Zejnil Delalic for Leave to Appeal Against
the Decision of the Trial Chamber of 19 January 1998 for the Admissibility of Evidence (AC),
4 March 1998, para. 18; Kordic and Cerkez, Decision on Prosecutor’s Submissions Concerning
‘Zagreb Exhibits’ and Presidential Transcripts (TC), 1 December 2000, paras. 43-44; Brdanin and
Talic, Order on the Standards Governing the Admission of Evidence (TC), 15 February 2002,
para. 20.
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blocks, and locations where the roadblocks should be set up; lists of people to whom
weapons should be distributed; and the minutes of a “crisis committee” meeting after
the crash of the President’s plane. The basis for this description is information given
to the author of the FBI report during an interview with a Rwandan government offi-
cial who was part of a team charged with discovering and archiving documents “con-
cerning the planning of the war”. The FBI report further states that the twenty-two
documents were photocopied by the FBI official on 27 September 1994 and constitute
the annexes to the report. The Rwandan official was unable to say where the docu-
ments had been discovered or by whom. The twenty-two documents are hand-written,
and no authorship is ascribed to them by the FBI report itself, or by the Prosecution.

10. The Prosecution has not provided any indication of where the documents were
found, by whom they were found, or the chain of custody between discovery and pro-
duction in court. Even assuming that the FBI report itself could be considered in the
absence of live testimony by its author, the report indicates that the interviewee was
unable to verify the manner in which the documents were obtained. While the absence
of such proof does not necessarily render a document inadmissible, the place and
manner of discovery are important factors in assessing the authenticity of a docu-
ment!!. Nor has the Prosecution attempted to establish the authorship of the docu-
ments, another possible indicium of reliability!2. Although the Prosecution attempted
to correlate the contents of the documents with other evidence in the case, it did not
do so with sufficient particularity to suggest that the documents are, indeed, authentic
and reliable. Most of the documents are undated.

11. For these reasons, the Chamber finds that the twenty-two hand-written docu-
ments appearing at Tab 19 are not admissible. As the Prosecution argued that the FBI
report was ancillary to the admission of the twenty-two document, the Chamber finds
that the report itself is also inadmissible!3. Finally, the Chamber finds that the fifteen
pages of telephone directories are also inadmissible, in the absence of reliable infor-
mation verifying their origin.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Prosecution application for admission into evidence of portions of Tab
19 of the binder relating to Witness Maxwell Nkole.

Arusha, 13 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

skkok

1See e.g. Delalic et al., Decision on the Motion of the Prosecution for the Admissibility of
Evidence (TC), 19 January 1998, para. 31; Delalic et al., Decision on Application of Defendant
Zejnil Delalic for Leave to Appeal Against the Decision of the Trial Chamber of 19 January 1998
for the Admissibility of Evidence (AC), 4 March 1998, para. 18.

12 Kordic and Cerkez, Decision on Prosecutor’s Submissions Concerning ‘Zagreb Exhibits’ and
Presidential Transcripts (TC), 1 December 2000, para. 44.

13T. 7 June 2004 p. 77 (“The report to me is just a guide to get you through the documents.”)
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Decision on Discosure of Confidential Material
Requested by Defence NTAHOBALI
24 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Ntahobali — disclosure of protected witness information from one proceeding to anoth-
er — disclosure obligation — the party receiving the materials is bound by the pro-
tective measures — overlap between the cases, material assistance — no additional
conditions — motion granted

International instruments cited : Rules of procedure and evidence, Rule 66 (A) (ii) and
(B) — 75 (F)

International cases cited :

I.C.T.R. : Trial Chamber IlI, The Prosecutor v. Théoneste Bagosora at al., Decision
on the Prosecution Motion for Harmonisation and Modification of Protective Meas-
ures for Witnesses, 29 November 2001 (ICTR-98-41-1, Reports 2001, p. 1082) — Trial
Chamber I, The Prosecutor v. Théoneste Bagosora et al., Decision on Prosecution
Motion for Special Protective Measures for Witnesses A and BY, 3 October 2003
(ICTR-98-41-T, Reports 2003, p. 183) — Trial Chamber I, The Prosecutor Ferdinand
Nahimana et al., Decision on Disclosure of Transcripts and Exhibits of Witness X,
3 June 2004 (ICTR-96-11-T, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of a motion by the Defence for Ntahobali, an Accused in the case
of Prosecutor v. Nyiramasuhuko, for access to confidential material arising from the
testimony of Witnesses A and BY, filed on 9 September 2004;

HAVING CONSIDERED the Response filed by the Defence for Bagosora on
15 September 2004; and the Response filed by the Prosecution on 20 September
2004;

HEREBY DECIDES the request.

SUBMISSIONS

1. The Defence for Ntahobali, an Accused in the case of Prosecutor v. Nyiramas-
uhuko et al., requests that it be given access to the closed session testimony and prior
statements, in unredacted form, of Witnesses A and BY. It contends that Witnesses A

%
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and BY testified at length about the Interahamwe in Rwanda, and in Butare prefecture
in particular. This testimony could be useful and necessary to the Defence of the
Accused, who is alleged to have been a leader, or member, of the Interahamwe in
Butare. In particular, the Defence indicates that it wishes to review the testimony and
statements in order to prepare for the cross-examination of a Prosecution expert wit-
ness, André Guichaoua, scheduled to begin on or around 27 September 2004. Relying
on caselaw from the International Criminal Tribunal for the former Yugoslavia, the
Defence argues that it has a right, under Article 20 of the Statute, to confidential mate-
rial in other proceedings which may be of assistance to the Defence of the Accused.

2. The Prosecution does not oppose the request. It concedes that it has an obligation
to disclose the material requested under Rule 66 (B), and offers to provide copies of
the closed session transcripts of the witnesses’ testimony, and of their unredacted state-
ments, provided that the statements are not copied “to parties outside of this request”,
and that the statements are returned to the Prosecution at the end of the proceedings.

DELIBERATIONS

3. The designation and control of protected witness information in the present case
is governed by the witness protection order issued by Trial Chamber III, dated
29 November 2001'. A subsequent witness protection decision in respect of Witnesses
A and BY specifically ordered that “[i]nformation and documents disclosed by the
Prosecution under this order ... shall not be disclosed to any person, including any
Accused in any other case or member of their Defence team, who is not an officially
designated member of a Defence team, or an Accused, in this case.”?

4. The Defence correctly notes that witness protection orders from one proceeding
are routinely modified to permit disclosure of confidential statements to parties in
another proceeding where a protected witness from the first proceeding is scheduled
to testify in the second proceeding. Such disclosure is required by Rule 66 (A) (ii).
A recent amendment the Rules of Procedure and Evidence, Rule 75 (F), was intended
to create a mechanism for the routine disclosure of confidential statements, without
the need for individualized applications to the Chambers®. In relevant part, it reads :

(A) A Judge or a Chamber may, proprio motu or at the request of either party,
or of the victim or witness concerned, or of the Victims and Witnesses Section,
order appropriate measures for the privacy and protection of victims and wit-
nesses, provided that the measures are consistent with the rights of the accused.

(F) Once protective measures have been ordered in respect of a victim or wit-
ness in any proceedings before the Tribunal (the “first proceedings”), such pro-
tective measures :

! Bagosora at al., Decision on the Prosecution Motion for Harmonisation and Modification of
Protective Measures for Witnesses (TC), 29 November 2001.

2 Bagosora et al., Decision on Prosecution Motion for Special Protective Measures for Wit-
nesses A and BY (TC), 3 October 2003, p. 5.

3See Nahimana et al., Decision on Disclosure of Transcripts and Exhibits of Witness X (TC),
3 June 2004, para. 4.
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(1) shall continue to have effect mutatis mutandis in any other proceedings
before the Tribunal (the “second proceedings”) unless and until they are
rescinded, varied or augmented in accordance with the procedure set out
in this Rule; but

(ii) shall not prevent the Prosecutor from discharging any disclosure obliga-
tion under the Rules in the second proceedings, provided that the Pros-
ecutor notifies the Defence to whom the disclosure is being made of the
nature of the protective measures ordered in the first proceedings.

5. Rule 75 (F) (ii) applies to “any disclosure obligation under the Rules”. Accord-
ingly, the Chamber is of the view that if the Prosecution is under a disclosure obli-
gation in respect of these materials, then it has a responsibility to disclose the material
notwithstanding the existence of protective measures. The party in receipt of the mate-
rials is then bound mutatis mutandis by the terms of the applicable protective meas-
ures in accordance with the provisions of Rule 75 (F).

6. The Prosecution here concedes that it has an obligation to disclose the material
requested, under Rule 66 (B). Accordingly, Rule 75 (F) is applicable and the Prose-
cution is obliged to fulfil its disclosure obligations notwithstanding the applicable pro-
tective orders. Upon such disclosure, the party in the second proceeding is automat-
ically bound mutatis mutandis by the protective orders. The authorization to make
such disclosure, and the imposition of the witness protection obligations on the party
in receipt of the materials, is automatic.

7. The Chamber sees no need in the present case to review the Prosecution’s con-
cession that an obligation does exist under Rule 66 (B) in relation to the materials
sought by the Defence for Ntahobali. It notes, however, that the Appeals Chamber
of the ICTY has held that “a party is always entitled to seek material from any source
to assist in the preparation of its case if the documents sought have been identified
or described by their general nature and if a legitimate forensic purpose for such
access has been shown.” Access to confidential material in one case has been granted
to a party in a second case where the party has shown that there is a geographic,
temporal and substantive overlap between the cases, and where the material requested
is likely to be of material assistance to the applicant®.

8. The Prosecution requests that two conditions be imposed on the Defence for dis-
closure of the confidential material : that the statements not be copied or distributed
to parties outside of this request; and that the statements be returned to the Prosecution
at the end of the proceedings. However, such measures are already implicit in the pro-
visions of the applicable witness protection order and are, therefore, unnecessary.

9. The Chamber concludes that the Prosecution may, in accordance with the terms
of Rule 75 (F), disclose the material requested by the Defence for Ntahobali, which

4 Blaski¢, Decision on Joint Motion of Enver HadZ%ihasanovié, Mehmed Alagi¢ and Amir Kubu-
ra for Access to All Confidential Material, Transcripts and Exhibits in the Case Prosecutor v.
Tihomir Blaski¢ (AC), 24 January 2003, p. 4. See Kordic, Order on Pasko Ljubicic’s Motion for
Access to Confidential Supporting Material, Transcripts and Exhibits in the Kordic and Cerkez
Case (AC), 19 July 2002.

5 Blaski¢, Decision on Joint Motion of Enver HadZihasanovi¢, Mehmed Alagié¢ and Amir Kubu-
ra for Access to All Confidential Material, Transcripts and Exhibits in the Case Prosecutor v.
Tihomir Blaski¢ (AC), 24 January 2003, p. 4.
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is then automatically bound mutatis mutandis by the witness protection orders appli-
cable in this case, namely, those of 29 November 2001 and 3 October 2003, cited
herein.

10. As explained above, this result follows directly from Rule 75 (F) and does not,
strictly speaking, require any decision by the Chamber. In view of the parties’ sub-
missions, however, the Chamber makes an explicit declaration.

FOR THE ABOVE REASONS, THE CHAMBER

DECLARES that the Prosecution may disclose, pursuant to Rule 75 (F), the mate-
rial requested by the Defence for Ntahobali.

Arusha, 24 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Decision on Withdrawal of Prosecution Motion
24 September 2004 (ICTR.98-41-T)

(Original : English)

Trial Chamber I

Judge : Erik Mgse

Motion withdrawal - Prosecutor

International instruments cited : Statute, art. 28 — Rules of procedure and evidence,
Rule 73 (A)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Chamber in accordance with Rule 73 (A) of the Rules of Procedure and Evidence
(“the Rules™);

BEING SEIZED of the Prosecution “Urgent Request”, relating to a decision of the
Chamber under Article 28 of the Statute, filed on 14 September 2004;

HAVING CONSIDERED an email from the Prosecution on 23 September 2004
indicating that it wishes to withdraw the motion;

HEREBY DECLARES the motion to be withdrawn.
Arusha, 24 September 2004
[Signed] : Erik Mgse

skokok
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Decision on Motion for Exclusion
of Expert Witness Statement of Filip Reyntjens
28 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Kabiligi — expert statement — disclosure, admissibility, document ‘to be
filed’ — expert testimony may assist the Chamber in understanding the evidence — reli-
ability — cross-examination — motion denied

International instruments cited : Rules of procedure and evidence, Rule 94 bis
International cases cited :

LC.TR. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
the Expert Witnesses for the Defence, 24 January 2003 (ICTR-99-52-T, Reports 2003,
p. 286)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of a motion “En rejet du rapport de 1’expert Reyntjens et notice
en vertu de I’article 94 bis du R.PP.”, filed by the Defence for Bagosora on 30 June
2004; and of a motion to join the Bagosora motion, filed by the Defence for Kabiligi
on 7 July 2004;

HAVING CONSIDERED the further written submissions of the Defence for
Bagosora filed on 12 September 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 21 June 2004, the Prosecution filed a witness statement of its expert witness
Professor Filip Reyntjens concerning “civilian self-defence”. The statement indicates
that it is based upon six documents “combined with other sources of information.”

2. On 9 September 2004, the Chamber issued a decision dismissing objections to
the timeliness of disclosure of the report on civilian self-defence, and of another wit-
ness statement of Professor Reyntjens previously disclosed by the Prosecution, entitled
Rwanda : Trois jours qui on fait basculer I’Histoire. On 15 September 2004, the
Chamber orally rejected the remaining objections raised by the Defence motions,
relating specifically to the report on civilian self-defence. The present decision
expresses the reasons for that ruling.

- ikl
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SUBMISSIONS

3. The Defence objects to this witness statement on two grounds. First, it complains
that the statement does not concern a technical subject which is beyond the knowl-
edge and experience of the Chamber as the trier of fact. It concedes that Professor
Reyntjens is an expert on the past and contemporary history of Rwanda, but asserts
that this expertise cannot properly extend to the development of civilian self-defence
program; its role in the massacres; or the role of the Accused Bagosora in the pro-
gram. Second, the Defence challenges the reliability of three of the documents upon
which the expert statement is based. Hearing opinions based on unsubstantiated fac-
tual premises is a waste of judicial resources. As a remedy, the Defence requests that
the witness statement be excluded, and that the Chamber declare that no testimony
shall be heard in relation to the subject-matter of the statement.

4. The Prosecution made no submissions.

DELIBERATIONS

5. Rule 94 bis governs the testimony of expert witnesses, and the disclosure of their
statements :

(A) Notwithstanding the provisions of Rule 66 (A) (ii), Rule 73 bis (B) (iv)
(b) and Rule 73 ter (B) (iii) (b) of the present Rules, the full statement of any
expert witness called by a party shall be disclosed to the opposing party as early
as possible and shall be filed with the Trial Chamber not less than twenty-one
days prior to the date on which the expert is expected to testify.

(B) Within fourteen days of filing of the statement of the expert witness, the
opposing party shall file a notice to the Trial Chamber indicating whether :

(i) It accepts or does not accept the witness’s qualification as an expert
(i) It accepts the expert witness statement; or
(iii) It wishes to cross-examine the expert witness.

(C) If the opposing party accepts the statement of the expert witness, the state-
ment may be admitted into evidence by the Trial Chamber without calling the
witness to testify in person.

6. The first form of relief requested by the Defence, exclusion of the report on
civilian self-defence, is not appropriate. Rule 94 bis (A), along with the other rules
referred to therein, is a rule of disclosure, not admissibility. Its purpose is to ensure
that the opposing party has sufficient notice of the content of the expert witness’s tes-
timony to effectively prepare for cross-examination and make objections thereto. The
fact that the document is to be “filed” with the Trial Chamber does not mean that it
thereby is admitted as evidence. Indeed, Rule 94 bis (C) states that an expert state-
ment may be admitted without testimony only where the opposing party has accepted
the statement. In the absence of such consent, admission of an expert statement is
governed by the usual rules concerning admissibility of written statements. It is there-
fore inappropriate to speak of exclusion of a report which has been filed for purposes
of disclosure as required by Rule 94 bis (A).
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7. The other remedy requested by the Defence is a declaration that the witness may
not testify on the subject-matter of the witness statement filed on 21 June 2004. The
first basis for this request is that the Chamber is itself perfectly capable of assessing
the documents upon which the expert bases his opinion and that, accordingly, no
expert opinion is required.

8. In light of the complexity and scale of events in Rwanda in 1994, it is unsur-
prising that Chambers of this Tribunal have adopted a liberal approach to the admis-
sion of expert testimony. Expert witnesses have been authorized to testify on such
matters as the role of military forces in Rwanda in 1994; the socio-economic and
political situation leading up to 1994; the role of the media in Rwandan society; the
perpetration of human rights violations in 1994; and even on the very subject-matter
now in issue, the organization of civil defence!. The standard for admission of expert
testimony is whether the specialized knowledge possessed by the expert, applied to
the evidence which is the foundation of the opinion, may assist the Chamber in under-
standing the evidence?. Having reviewed the witness’s statement, the Chamber is of
the view that his testimony may assist in understanding the evidence referred to there-
in.

9. The second objection raised by the Defence is that the expert opinions expressed
in the statement are based upon documents which have previously been challenged
by the Defence as unreliable. Having reviewed the expert witness’s statement in light
of the objections raised by the Defence, the Chamber is of the view that a sufficient
evidential foundation has been established to permit testimony on the subject-matter
of the statement. The report indicates that there are several sources for the expert
opinion other than those that are contested by the Defence. Further, many of the opin-
ions are of a very general nature and none of them rely exclusively on a single
source. The Defence may, of course, question the evidential basis of the opinion dur-
ing the witness’s testimony. The Chamber considers cross-examination to be the
appropriate mechanism for addressing the concerns of the Defence. The Chamber pre-
fers to deal with the contested issues of reliability when considering the merits of the
case, after having heard the totality of the evidence.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Defence motion.

Arusha, 28 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Hoksk

! Nahimana et al., Decision on the Expert Witnesses for the Defence (TC), 24 January 2003
(conditionally authorizing testimony of various expert witnesses on socio-economic and political
situation, military organization, influence of the media, and civil defence); Bagosora et al., T.
4 September 2002 pp. 6-7 (authorizing testimony on human rights abuses); Nahimana et al., T.
20 May 2002, pp. 122-23 (authorizing historian to testify on military matters and the role of the
media).

2 Bagosora et al., T. 4 September 2002 p. 6.
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Decision on Prosecutor’s Motion
for Site Visits in the Republic of Rwanda
29 September 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Site visit, Rwanda — Prosecutor — precedents — instrumental in discovering the truth
or in determining the case — large number of locations proposed — more evidence
expected, reduce the need of site visit — motion denied

International instruments cited : Rules of procedure and evidence, Rules 4 and 73
International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Jean-Paul Akayesu, Decision on the
Defence Motion Requesting an Inspection of the Site and the Conduct of a Forensic
Analysis, 17 February 1998 (ICTR-96-4-T, Reports 1998, p. 18) — Trial Chamber I,
The Prosecutor v. Ignace Bagilishema, Judgement, 7 June 2001 (ICTR-95-1A-T,
Reports 2001, p. 398) — Trial Chamber II, The Prosecutor v. Elie Ndayambaje et al.,
Decision on Prosecutor’s Motion for Site Visits in the Republic of Rwanda Under
Rules 4 and 73 of the Rules of Procedure and Evidence, 23 September 2004 (ICTR-
96-8-T, Reports 2004, p. X)

L.C.TY. : President, The Prosecutor v. Kupreskic et al., Authorization by the President
of an On-Site Visit Pursuant to Rule 4 of the Rules of Procedure and Evidence,
29 September 1998 (IT-95-15); Confidential Order on On-Site Visit, 13 October 1998
(IT-95-15)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™);

SITTING as Trial Chamber I, composed of Judge Mgse, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Prosecution’s “Motion for Site Visits in the Republic of
Rwanda Under Rules 4 and 73 of the Rules of Procedure and Evidence”, filed on
26 June 2003;

CONSIDERING the Joint Defence Response, filed on 15 July 2003;
HEREBY DECIDES the motion.

SUBMISSIONS

1. The Prosecution requests that the Chamber conduct site visits in Rwanda at loca-
tions listed in Annex A of the motion, and seek authorization to sit away from the
Seat of the Tribunal pursuant to Rule 4 of the Rules. A site visit would enable the

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 767 Thursday, May 5, 2011 10:31 AM

ICTR-98-41 767

Chamber to fully and properly evaluate witness testimony. It is submitted that such
a visit can be authorized where it is in the interests of justice, can be safely and
quickly completed, and is supported by all parties.

2. In the joint response, the Defence raises no objections to the motion, but pro-
poses additional sites to be visited in Annexes to the response. The Defence submits
that all Counsel should be able to participate in the visits, which should take place
as soon as possible.

DELIBERATIONS

3. Rule 4 of the Rules provides that “[a] Chamber or a Judge may exercise their
functions away from the Seat of the Tribunal, if so authorized by the President in
the interests of justice”. In Prosecutor v. Bagilishema, the Chamber visited sites in
Kibuye Prefecture in Rwanda, which were relevant to the allegations in the case, in
order “to better appreciate the evidence to be adduced during the trial”. The visit was
at the request of the Defence and the Prosecution did not object!. In Akayesu, the
Chamber, after considering the relevant circumstances in that case, decided that an
on-site inspection would be informative but not instrumental in discovering the truth
or in determining the case?. More recently, in Ndayambaje et al., the Chamber denied
the Prosecution motion for a site visit, holding that even if such visits are ordered,
they should take place at the end of the presentation of both the Prosecution and
Defence cases. In Kupreskic et al., the President of the ICTY authorized an on-site
visit at the request of the Chamber, as it was in the interests of justice to obtain a
first-hand knowledge of the area, and the events were contained in a small village
which could be visited in one day*.

4. The need for a site visit has to be assessed in view of the particular circum-
stances of each trial. In Bagilishema, the site visit took place before presentation of
the evidence. The Chamber in Ndayambaje et al. expressed the view that site visits
should ideally take place at the close of presentation of the Prosecution and Defence
cases. In the present case, the parties have proposed that the Chamber should visit a
large number of locations in Rwanda. The Chamber notes that since the lists of sites
were submitted, a considerable number of photographs, sketches and maps have been
tendered as exhibits. As the trial proceeds, it is expected that more evidence will shed
light on the relevant locations. This may further reduce the need for site visits. In
view of the logistics and costs involved, a decision to carry out a site visit should
preferably be made when the visit will be instrumental in the discovery of the truth

! Bagilishema, Judgement (TC), 7 June 2001, para. 10.

2 Akayesu, Decision on the Defence Motion Requesting an Inspection of the Site and the Con-
duct of a Forensic Analysis (TC), 17 February 1998, para. 8.

3 Ndayambaje et al., Decision on Prosecutor’s Motion for Site Visits in the Republic of Rwan-
da Under Rules 4 and 73 of the Rules of Procedure and Evidence (TC), 23 September 2004,
paras. 14-15.

4 Kupreskic et al., Authorization by the President of an On-Site Visit Pursuant to Rule 4 of
the Rules of Procedure and Evidence (TC), 29 September 1998; Confidential Order on On-Site
Visit (TC), 13 October 1998. The visit was ultimately not carried out due to security concerns.
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and determination of the matter before the Chamber>. At present, the Chamber is not
persuaded that this will be the case. At any rate, the number of locations proposed
by the parties is too high.

5. The Chamber does not exclude that it may be feasible, at a later stage, to visit
some places in Rwanda that are relevant to the present trial. The parties are at liberty
to renew their requests, if required.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the motion.
Arusha, 29 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

stk

Decision on the Prosecution Motion to Recall Witness Nyanjwa
29 September 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora — recall witness — good cause — Prosecutor — supplementary evidence,
cumulative — motion denied

International cases cited :

LC.T.R. : Trial Chamber II, The Prosecutor v. Clément Kayishema and Obed Ruz-
indana, Decision on the Defence Motion for the Re-Examination of Defence Witness
DE, 19 August 1998 (ICTR-95-1-T, Reports 1998, p. 1000) — Trial Chamber II, The
Prosecutor v. Juvénal Kajelijeli, Decision on Juvénal Kajelijeli’'s Motion Requesting
the Recalling of Prosecution Witness GAO, 2 November 2001 (ICTR-98-44A-T,
Reports 2001, p. 1664) — Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et
al, Decision of 9 May 2003 on the Prosecutor’s Application for Rebuttal Witnesses
as Corrected according to the Order of 13 May 2003, 13 May 2003 (ICTR-99-52-T,
Reports 2003, p. 334) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et
al, Decision on the Request for Documents Arising from Judicial Proceedings in
Rwanda in Respect of Prosecution Witnesses, 16 December 2003 (ICTR-98-41-T,
Reports 2003, p. 252) — Trial Chamber, The Prosecutor v. Théoneste Bagosora et al,

5 Akayesu, Decision on the Defence Motion Requesting an Inspection of the Site and the Con-
duct of a Forensic Analysis (TC), 17 February 1998, para. 8.
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Decision on Prosector’s Motion for Leave to Vary the Witness List pursuant to Rule
73 bis (E), 21 May 2004 (ICTR-96-7, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Prosecution’s oral request to recall Mr. Antipas Nyanjwa
as an expert witness, made on 9 September 2004;

CONSIDERING the oral arguments of the Bagosora Defence, made on 9 Septem-
ber 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. The Prosecution motion presents the issue of whether good cause exists to recall
Mr. Antipas Nyanjwa, a handwriting expert, who previously testified before the
Chamber on 21 and 22 June 2004. At that time, the Chamber admitted as Prosecution
Exhibit 278 the witness’ expert report on the authorship of certain disputed documents
based on his comparison of known writing samples with other documents allegedly
written by the Accused. During cross-examination, the Defence raised questions con-
cerning the size of the expert’s sample as well as his use of copies of documents,
rather than originals.

2. After his testimony, the Prosecution provided the expert with four additional doc-
uments to be used as part of the sample of known handwriting as well as with the
originals or better copies of the documents that he had previously reviewed. On
27 July 2004, the Prosecution disclosed a supplementary expert report based on his
review which “confirms” and ‘“re-emphasizes” the conclusions made in the initial
report!. In this disclosure and during the status conference of 13 July 2004, the Pros-
ecution indicated its intention to recall the witness during the week of 6 September
2004.

3. The Bagosora and Ntabakuze Defences filed a motion challenging in part the
supplementary report arguing that three of the four new documents used as part of
the sample of known handwriting were privileged. The Defence also asserted that that
the Prosecution had not sought nor been granted leave to recall the witness. In an
oral decision on 10 September 2004, the Chamber ruled that the Prosecution must
seek leave to recall Mr. Nyanjwa and that all other issues pertaining to the supple-
mentary report were therefore pre-mature. The Prosecution then made an oral motion
to recall the expert, adopting its written submissions filed on 8 September 2004.

! Supplementary Expert Report, Registry Numbers 21420, 21421, L 0027335-36
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SUBMISSIONS

4. In its written submissions, the Prosecution states that it has no reason to doubt
Mr. Nyanjwa’s initial assessment, which was based on the use of copies and a some-
what smaller sample of known handwriting, before his testimony and has no reason
to doubt that assessment now?2. Nonetheless, the Prosecution argues that good cause
exists to recall the expert because cross-examination has raised questions concerning
the sufficiency and quality of the copies of the documents that he reviewed. Accord-
ing to the Prosecution, it did not have an opportunity to address the challenges to
the methodology the expert used in the preparation of the first report because they
arose ex improviso during cross-examination, and it ought to reasonably be permitted
to address the arguments by producing new evidence. Though in its possession, the
Prosecution notes that it could not show the expert, who was in Kenya, the originals
and better copies of the documents prior to his arrival in Arusha for his testimony.
In addition, it is argued that the four new documents reviewed by the expert as part
of the sample of known handwriting are “fresh evidence”, not previously known to
the Prosecution, and therefore also could not have been discovered and shown to the
witness prior to his testimony.

5. The Bagosora Defence argues that good cause does not exist for recalling Mr.
Nyanjwa given that the Prosecution has not adequately demonstrated why the docu-
ments, which were in its possession or the Registry’s, were not previously shown to
the expert.

DELIBERATIONS

6. A party seeking to recall a witness must demonstrate good cause, which previous
jurisprudence has defined as a substantial reason amounting in law to a legal excuse
for failing to perform a required act®. In assessing good cause, the Chamber must
carefully consider the purpose of the proposed testimony as well as the party’s jus-
tification for not offering such evidence when the witness originally testified*. The
right to be tried with undue delay as well as concerns of judicial economy demand
that recall should be granted only in the most compelling of circumstances where the
evidence is of significant probative value and not of a cumulative nature®. For exam-

2Prosecutor’s Written Submissions Regarding Certain Issues Raised by Bagosora and
Nabakuze Defence Motions Concerning Prosecution Expert Witness Nyanjwa’s Supplementary
Expert Report, 8 September 2004, para. 28.

3 Kayishema and Ruzindana, Decision on the Defence Motion for the Re-Examination of
Defence Witness DE (TC), 19 August 1998, para. 14.

4 A similar inquiry is relevant in determining whether a party demonstrates good cause to add
witnesses or to call rebuttal evidence. See Bagosora et al, Decision on Prosector’s Motion for
Leave to Vary the Witness List pursuant to Rule 73 bis (E) (TC), 21 May 2004, paras. 8-10
(setting forth factors used in determining if there is “good cause” to vary the witness list); Nahi-
mana et al, Decision of 9 May 2003 on the Prosecutor’s Application for Rebuttal Witnesses as
Corrected according to the Order of 13 May 2003 (TC), 13 May 2003, paras. 41-55 (setting forth
relevant legal considerations in determining whether to allow rebuttal evidence).

5 Nahimana et al, Decision of 9 May 2003 on the Prosecutor’s Application for Rebuttal Wit-
nesses as Corrected according to the Order of 13 May 2003 (TC), 13 May 2003, paras. 44-45.
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ple, the Chamber has intimated in this case that the recall of a witness might be
appropriate where a party demonstrates prejudice from an inability to put significant
inconsistencies to a witness which arise from previously unavailable Rwandan judicial
documents®.

7. The Chamber does not find that the Prosecution has demonstrated good cause
for recalling Mr. Nyanjwa and admitting his supplementary report. The expert’s addi-
tional evidence appears to be aimed solely at addressing questions posed by the
Defence during cross-examination, and not evidence, about the quality and quantity
of the documents reviewed by the expert. Both the expert and the Prosecution remain
confident in and convinced by the earlier assessment even in the face of these ques-
tions”. As of yet, no evidence has been tendered to support the contention that Mr.
Nyanjwa’s original methodology was flawed. Given this, Mr. Nyanjwa’s proposed
supplementary evidence does not materially or significantly advance any aspect of the
Prosecution’s case beyond his initial assessment. At this stage of the proceedings, the
evidence would therefore be cumulative as the report does not respond to any new
defence evidence and simply “confirms” and ‘“re-emphasizes” the expert’s previous
conclusions®.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Prosecution’s motion.

Arusha, 29 September 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

6 Bagosora et al, Decision on the Request for Documents Arising from Judicial Proceedings
in Rwanda in Respect of Prosecution Witnesses (TC), 16 December 2003, paras. 7-8. See also
Kajelijeli, Decision on Juvénal Kajelijeli’s Motion Requesting the Recalling of Prosecution Wit-
ness GAO (TC), 2 November 2001, para. 12.

7 See Prosecutor’s Written Submissions, para. 28. At trial, Mr. Nyanjwa explained that he could
work with either originals or photocopies, if the copies were of good quality. T. 21 June 2004
pp. 11-13. The expert testified that he was provided with a normal sample of documents and
that the quality of the copies were good. See, e.g., T. 21 June 2004 pp. 22-23, 48, 56, 57, 63.
Based on his analysis of this sample, the expert stated that his findings were one hundred percent
conclusive and further noted that there was nothing to criticize in his report. T. 21 June 2004
pp.- 23, 74.

8 Supplementary Expert Report, Registry Numbers 21420, 21421, L 0027335-36.
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Decision on Prosecution Request for Deposition of Witness BT
4 October 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Deposition — subpoena — exceptional circumstances — security concerns — protective
measures — Prosecutor — importance of the testimony — motion denied

International instruments cited : Rules of procedure and evidence, Rule 71
International cases cited :

L.C.TR. : Trial Chamber III, The Prosecutor v. Laurent Semanza, Decision on Seman-
za’s Motion for Subpoenas, Depositions, and Disclosure, 20 October 2000 (ICTR-97-
20-1, Reports 2000, p. 2364) — Trial Chamber I, The Prosecutor v. Ferdinand Nahi-
mana et al., Decision on Prosecutor’s Application to Add Witness X to Its List of Wit-
nesses and for Protective Measures, 14 September 2001 (ICTR-99-52-1, Reports 2001,
p. 1202) — Trial Chamber III, The Prosecutor v. Théoneste Bagosora et al., Decision
on Prosecutor’s Motion for Deposition of Witness OW, 5 December 2001 (ICTR-98-
41-1, Reports 2004, p. X) — Trial Chamber, The Prosecutor v. Eliezer Niyitegeka,
Decision on the Prosecutor’s Amended Extremely Urgent Motion for the Deposition
of a Detained Witness Pursuant to Rule 71, 4 October 2002 (ICTR-96-14, Reports
2002, p. X) — Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision
on the Defence Request to Hear the Evidence of Witness Y By Deposition, 10 April
2003 (ICTR-99-52-1, Reports 2003, p. 319) — Trial Chamber I, The Prosecutor v.
Théoneste Bagosora et al.,, Decision on Prosecution Motion for Special Protective
Measures for Witnesses A and BY, 3 October 2003 (ICTR-98-41-T, Reports 2003,
p. 183) — Trial Chamber II, The Prosecutor v. Tharcisse Muvunyi et al., Decision on
the Prosecutor’s Extremely Urgent Motion for the Deposition of Witness QX,
11 November 2003 (ICTR-2000-55-1, Report 2003, p. X) — Trial Chamber I, The Pros-
ecution v. Aloys Simba, Decision on the Defence’s Extremely Urgent Motion for a
Deposition, 11 March 2004 (ICTR-2001-76-1, Reports 2004, p. X) — Trial Chamber
I, The Prosecutor v. Aloys Simba, Decision on Extremely Urgent Defence Motion for
the Deposition of Alibi Witnesses, 14 June 2004 (ICTR-2001-76-1, Reports 2004, p. X)

T.PLY. : Trial Chamber, The Prosecutor v. Tadi¢, Decision on Defence Motions to
Summon and Protect Defence Witnesses and on the Giving of Evidence by Video-Link
25 June 1996 (IT-41-1)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;
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BEING SEIZED of the Prosecution motion to allow Witness BT to give testimony
by way of deposition, filed on 9 September 2004;

HAVING CONSIDERED the Responses filed by the Defence for Nsengiyumva on
15 September 2004; by the Defence for Ntabakuze on 16 September 2004; by the
Defence for Kabiligi on 17 September 2004; and by the Defence for Bagosora on
20 September 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 25 August 2004, the Chamber granted the Prosecution request for the issu-
ance of a subpoena commanding the appearance of Witness BT before the Chamber
to give testimony. In its decision, the Chamber considered the alternative requests by
the Prosecution that testimony be given by video-link, or by deposition, to be pre-
mature.

2. The Chamber has been advised that a subpoena was served on Witness BT on
7 September 2004.

SUBMISSIONS

3. The Prosecution submits that the conditions prescribed in Rule 71 for ordering
a deposition, that there be “exceptional circumstances” and that the deposition be “in
the interests of justice”, are satisfied. The exceptional circumstance is that, notwith-
standing the mandatory nature of the subpoena, the witness continues to refuse to
travel to Arusha to testify, citing fears that his testimony might lead to reprisals
against his family. A deposition would be in the interests of justice because the wit-
ness’s testimony is directly relevant to paragraphs in the Indictment of the Accused
Bagosora, and of the joint Indictment of the Accused Kabiligi and Ntabakuze.
Amongst other things, the witness is expected to testify on an alleged order given by
the Accused Bagosora to military officers on the morning of 7 April concerning the
execution of a plan.

4. The Prosecution proposes that the deposition take place in Belgium under the
direction of a Belgian juge d’instruction, The Judge would show the prior witness
statement to Witness BT, who would then confirm whether its contents are true and
correct. Defence Counsel would be present, who could cross-examine the witness on
the content of the statement. There would then be an opportunity for re-direct exam-
ination in which the Judge “would put questions to the witness at the request of the
Prosecution”. The deposition would be conducted in French and video-recorded, to
save costs, and then later translated into English. As many Defence Counsel will be
travelling home through Europe, holding a deposition in Belgium would not occasion
great expense.

5. All four Defence teams oppose the motion. No exceptional circumstance has
been established, for example, by an affidavit executed by the witness or other person
who may attest to the witness’s fear of testifying in Arusha. Even if genuinely held,
that fear is hardly uncommon, much less exceptional. The very purpose of witness
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protection measures and of the Witness and Victims Support Section (“the WVSS”)
of the Registry is to assuage such fears. Chambers have previously held that the mere
reluctance of a witness to testify, grounded on fears and insecurity, is not an excep-
tional circumstance justifying a deposition. In any event, the basis of the witness’s
purported fear, that he or his family might suffer reprisals for his testimony, will not
be diminished by holding a deposition rather than direct testimony before the Cham-
ber. The appropriate response to a reluctant witness is to issue a subpoena, as has
been done in the present case and, if the witness persists in refusing to testify, request
coercive measures or sanctions by the state in which the witness resides.

6. The procedure suggested by the Prosecution is not in the interests of justice. Per-
mitting the examination of the witness by deposition denies the Accused of their right
to confront the witnesses against them. The proposed procedure, by which the witness
would merely affirm that his written statement is true and correct, followed by cross-
examination by the Defence, violates previous decisions of the Chamber which require
that direct testimony be given orally unless Rule 92 bis applies. In any event, the
Prosecution has not established that Belgian law permits cross-examination at a dep-
osition presided over by a Belgian juge d’instruction, as proposed. The Prosecution
exaggerates the importance of Witness BT’s testimony which merely repeats that of
Witness Reyntjens. On the other hand, eyewitness testimony which incriminates an
Accused is of such importance that it ought to be heard by the Chamber directly,
which may then observe the witness’s demeanour and pose questions. The Defence
further argues that as the preparations for the Defence case are about to begin, many
Defence Counsel may need to remain in Arusha for some period after the end of the
current session. Holding a deposition in Belgium would, contrary to the Prosecution’s
submissions, occasion great expense. The proposal to hold the deposition exclusively
in French would disadvantage English-speaking Defence counsel and might lead to
inaccuracies in the event that the witness wishes to refer to Kinyarwanda words.

DELIBERATIONS

7. Rule 71 provides, in relevant part, that :

(A) At the request of either party, a Trial Chamber may, in exceptional cir-
cumstances and in the interests of justice, order that a deposition be taken for
use at trial, and appoint for that purpose, a Presiding Officer.

(B) The motion for the taking of a deposition shall be in writing and shall
indicate the name and whereabouts of the witness whose deposition is sought,
the date and place at which the deposition is to be taken, a statement of the mat-
ters on which the person is to be examined, and of the exceptional circumstances
justifying the taking of the deposition.

(E) The Presiding Officer shall ensure that the deposition is taken in accord-
ance with the Rules and that a record is made of the deposition, including cross-
examination and objections raised by either party for decision by the Trial Cham-
ber. He shall transmit the record to the Chamber.

The exceptional nature of depositions is underlined by Rule 90, “Testimony
of Witnesses™ :
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(A) Witnesses shall, in principle, be heard directly by the Chambers unless a
Chamber has ordered that the witness be heard by means of a deposition as pro-
vided for in Rule 71.

The Trial Chamber is vested with a discretion to order a deposition only where
there are exceptional circumstances and the deposition would be in the interests
of justice.

8. The Chamber examines first whether “exceptional circumstances” exist, as
required by Rule 71 (A), to justify the taking of a deposition. Past decisions of this
Tribunal have recognized that physical infirmity caused by age or ill-health, which
makes travel to the Tribunal difficult or impossible, may constitute an exceptional cir-
cumstance justifying the taking of a deposition!. The Prosecution here claims that the
exceptional circumstance is the witness’s refusal to testify at the Tribunal, notwith-
standing the issuance of a subpoena, because of security fears. The Chamber observes
that applications for depositions based exclusively on a witness’s security concerns
have been consistently denied. In so doing, Chambers have frequently emphasized that
the applicant must exhaust all possible methods of reassuring and compelling the pro-
spective witness to testify at the Tribunal, including by seeking special protective
measures”. Chambers have, for example, granted more robust protective measures for

! Nahimana et al., Decision on the Defence Request to Hear the Evidence of Witness Y By
Deposition (TC), 10 April 2003 (“Nahimana Decision”), para. 8 (‘“the witness is in poor health,
as confirmed by a medical certificate. The Chamber accepts that he can manage a short flight
but not a long travel to Arusha”); Bagosora et al., Decision on Prosecutor’s Motion for Depo-
sition of Witness OW (TC), 5 December 2001, para. 12 (“The Chamber accepts that the advanced
age, frailty, and poor health of a the witness constitute an exceptional circumstance”); Simba,
Decision on the Defence’s Extremely Urgent Motion for a Deposition (TC), 11 March 2004, para.
7 (“The rapidly deteriorating health of the witness, as attested by Defence Counsel and the wit-
ness himself, constitutes, in the present case, an exceptional circumstance justifying the taking
of a deposition”); Muvunyi et al., Decision on the Prosecutor’s Extremely Urgent Motion for the
Deposition of Witness QX (TC), 11 November 2003, para. 10 (“the Chamber considers that Wit-
ness QX’s age [82 years old] coupled with his critical state of health, constitutes exceptional cir-
cumstances within the meaning of Rule 717).

2 Semanza, Decision on Semanza’s Motion for Subpoenas, Depositions, and Disclosure (TC),
20 October 2000, para 27 (“The Tribunal provides protection to witnesses for purposes of having
their testimony in court, not by deposition ... The [WVSS] exists exactly to assuage the fears
of would-be witnesses, and it could bring the subjects of the sought depositions to the Tribunal”);
Simba, Decision on Extremely Urgent Defence Motion for the Deposition of Alibi Witnesses
(TC), 14 June 2004, para. 9 (“One witness has raised security concerns if s/he testifies before
the Tribunal, as the proceedings are not closed, and his/her name will be revealed. However, these
concerns would be addressed if protective measures were granted ... The security concerns raised
do not explain why the witnesses could not come to Arusha as protected witnesses, whose iden-
tities would not be revealed to the public”); Nahimana Decision, para. 8 (“The Chamber notes
that Witness Y is very concerned about his safety. In the case of Witness X, who held a similar
view, the Chamber instructed the Registry (WVSS) to clarify whether that witness would be will-
ing to testify in Arusha if particularly stringent security measures were adopted. The Chamber
would have made a similar decision in relation to Witness Y if his reluctance to testify at the
seat of the Tribunal had been based on security concerns only”); Niyitegeka, Decision on the
Prosecutor’s Amended Extremely Urgent Motion for the Deposition of a Detained Witness Pur-
suant to Rule 71 (TC), 4 October 2002 (Niyitegeka Decision), para. 5 (“the Chamber is not con-
vinced that the Prosecution has exhausted all efforts to secure the attendance of the witness”).
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witnesses who face particularly acute security problems such as, for example, permit-
ting testimony to be given by audio-video transmission from a remote location?.
Based on the information before it, the Chamber is not of the view that exceptional
circumstances exist justifying the taking of a deposition of Witness BT.

9. Even assuming that exceptional circumstances were to exist, the Chamber is not
persuaded that a deposition would be in the interests of justice. The content of the
witness’s testimony is, according to the Prosecution’s submissions, highly incriminat-
ing and appears to be the only direct evidence of this event. The witness’s credibility
is, accordingly, of particular significance and should be tested before the Chamber,

which can then directly observe the witness’s demeanour®.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion.

Arusha, 4 October 2004
[Signed] : Erik Mgse, Presiding Judge; Jai Ram Reddy; Sergei Alekseevich Egorov

skteor

Decision on Prosecution Request for Testimony
of Witness BT via Video-Link
8 October 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Testimony, video-link — exceptional circumstances — physical present is the general
rule — ICTY — witness’s security — fear objectively justified — interest of justice — wit-
ness unwilling to testify, persistent refusal — repeated efforts — subpoena — importance
of the testimony — witness’s credibility and demeanour — real-time broadcast — video
record — compliance with Belgian law — motion granted

International instruments cited : Rules of procedure and evidence, Rules 54, 71, 75,
92 bis — Rules of procedure and evidence of the ICTY, Rule 71 bis

International cases cited :

3 Nahimana et al., Decision on Prosecutor’s Application to Add Witness X to Its List of Wit-
nesses and for Protective Measures (TC), 14 September 2001, para. 33; Bagosora et al., Decision
on Prosecution Motion for Special Protective Measures for Witnesses A and BY (TC), 3 October
2003, para. 10. See generally Tadi¢, Decision on Defence Motions to Summon and Protect
Defence Witnesses and on the Giving of Evidence by Video-Link (TC) 25 June 1996.

4 Niyitegeka Decision, para. 5.
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L.C.TR. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
the Prosecutor’s Application to Add Witness X to Its List of Witnesses and for Pro-
tective Measures, 14 September 2001 (ICTR-99-52-1, Reports 2001, p. 1202) — Trial
Chamber III, The Prosecutor v. Théoneste Bagosora et al., Decision on the Prosecu-
tion Motion for Special Protective Measures for Witness A Pursuant to Rules 66 (C),
69 (A) and 75 of the Rules of Procedure and Evidence, 5 June 2002 (ICTR-98-41-1,
Reports 2002, p. X) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et al.,
Decision on Prosecution Motion for Special Protective Measures for Witnesses A and
BY, 3 October 2003 (ICTR-98-41-T, Reports 2003, p. 183) — Trial Chamber, The Pros-
ecutor v. Théoneste Bagosora et al., Decision on Prosecution Request for Deposition
of Witness BT, 4 October 2004 (ICTR-98-41-1, Reports 2004, p. X)

LC.TY. : Trial Chamber, The Prosecutor v. Tadi¢, Decision on the Defence Motions
to Summon and Protect Defence Witnesses, and on the Giving of Evidence by Video-
Link, 25 June 1996 (IT-94-1) — Trial Chamber, The Prosecutor v. Delalic et al., Deci-
sion on the Motion to Allow Witnesses K, L, and M to Give Their Testimony By
Means of Video-link Conference, 28 May 1997 (IT-96-21) — Trial Chamber, The Pros-
ecutor v. Mrksic et al., Decision on Defence Motions for Video-Conference Link,
29 April 1998 (IT-95-13/1) — Appeals Chamber, The Prosecutor v. Kupreski¢ et al.,
Decision on Appeal By Dragan Papi¢ Against Ruling to Proceed By Deposition (Sep-
arate Opinion of Judge Hunt), 15 July 1999 (IT-95-16) — Trial Chamber, The Pros-
ecutor v. Kordic and Cerkez, Order for Video-Conference Link, 24 February 2000 (IT-
95-14/2) — Trial Chamber, The Prosecutor v. Sikirica et al., Order for Video-Confer-
ence Link, 11 July 2001 (IT-95-8)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of the Prosecution “Urgent and Confidential Request to Allow
Witness BT to Give Testimony Via Video-link”, filed on 1 October 2004;

HAVING CONSIDERED the “Reply” filed by the Defence for Bagosora on
4 October 2004; the “Response”, and an “Addendum” thereto, filed by the Defence
for Ntabakuze on 4 October 2004; the Responses filed by the Defence for Nsengiy-
umva and Kabiligi on 5 October 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 25 August 2004, the Chamber granted the Prosecution request for the issu-
ance of a subpoena commanding the appearance of Witness BT before the Chamber
to give testimony. In its decision, the Chamber considered the alternative requests by
the Prosecution that testimony be given by video-link, or by deposition, to be pre-
mature. The Chamber has been advised that a subpoena was served on Witness BT
on 7 September 2004. On 9 September 2004, the Prosecution filed a motion under
Rule 71 to take the testimony of the witness by deposition, noting that the witness
had refused to comply with the subpoena issued by the Chamber. On 29 September
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2004, the Chamber indicated orally that it would deny the motion. In written reasons
for that decision issued on 4 October 2004, the Chamber found that the Prosecution
had not established, as required by Rule 71 (A), that “exceptional circumstances”
existed, nor proven that it would be in the interests of justice to receive evidence by
deposition which the Prosecution contended was highly incriminating of the Accused.
The Prosecution filed the present motion on 1 October 2004.

SUBMISSIONS

2. The Prosecution relies on its two previous motions concerning Witness BT to
justify the taking of testimony by video transmission from Belgium. It argues that
Witness BT refuses to travel to Arusha to testify notwithstanding the issuance of the
subpoena requiring her attendance. As the Chamber has denied the motion for a dep-
osition, and as Belgian law does not allow for a witness to be compelled to travel
beyond Belgian territory, the only means by which the witness’s testimony can be
heard is by video-link. The Prosecution has submitted, in particular, that Witness BT
will testify that she heard words spoken by the Accused Bagosora immediately fol-
lowing a meeting at the Ecole Superieure Militaire on the morning of 7 April 1994,
to the Accused Ntabakuze and three other officers. It argues that this incident, about
which the Chamber has heard hearsay testimony from Expert Witness Filip Reyntjens,
is highly incriminating of the Accused.

3. All four Defence teams oppose the motion. Permitting testimony by video-link,
merely because the witness does not wish to travel to Arusha, would set a dangerous
precedent that undermines the integrity of the Tribunal and would encourage witnesses
to choose the venue of their testimony. The Defence notes that many of its witnesses
have expressed a similar unwillingness to travel to Arusha, and that any ruling should
apply equally to Defence witnesses. The poor image and sound of previous video
transmissions to the Chamber is an inadequate substitute for live testimony, and the
Chamber has already remarked upon the need for directly observing the demeanour
of the witness. The Prosecution has not established that the stringent conditions for
permitting such testimony, expressed in previous case law of the Tribunal, exist. In
particular, the Prosecution has not shown how audio-video testimony would preserve
the witness’s anonymity or security, as has been required in previous cases. Mere
unwillingness to testify before the Tribunal should not be accepted as a basis for
authorizing such testimony, particularly where, as here, the basis of the witness’s fears
have been neither defined nor substantiated by the Prosecution.

4. According to the Defence, the Prosecution has also failed to substantiate its
claim that Belgian law does not allow a witness to be compelled to testify outside
of its territory. No effort has been made to prove the law of Belgium, and the claim
appears to contradict the Prosecution’s submissions requesting the subpoena. On the
contrary, the Defence infers from an email sent by a Belgian judge concerning the
service of the subpoena on Witness BT that coercive measure are, in fact, available
under Belgian law and should be applied. The Defence notes that it is unclear whether
the Prosecution wishes to conduct the questioning of the witness itself, or whether it
will ask a Belgian juge d’instruction to conduct the questioning. The latter proposal
does not comply with the Rules and, in any event, the witness should not be permitted
to choose the judge presiding over her testimony.
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DELIBERATIONS

5. Recourse to video-link for the hearing of testimony was first granted by a Cham-
ber of the International Criminal Tribunal for the former Yugoslavia (“the ICTY”). In
Tadi¢, the Chamber authorized this medium of testimony for seven Defence witnesses
who refused to travel to the seat of the Tribunal because they feared arrest in The
Hague by the Prosecutor of the ICTY!. The Chamber recognized that Rule 71 (D),
which permitted the holding of a deposition by video-conference, did not apply to real-
time electronic transmission of testimony from a remote location to the Chamber. Nev-
ertheless, it authorized the procedure on the basis of Rule 54, which permits the Cham-
ber to “issue such orders, summonses, subpoenas, warrants and transfer orders as may
be necessary for the purposes of an investigation or for the preparation or conduct of
the trial.”’?> The Chamber indicated that transmission of testimony would be permitted
where “the testimony of a witness is shown to be sufficiently important to make it
unfair to proceed without it and that the witness is unable or unwilling to come to the
International Tribunal.”? The Chamber nonetheless reiterated the “general rule” that “a
witness must be physically present at the seat of the International Tribunal.”*

6. The ICTY Rules were amended on 15 July 1997 to specifically permit testimony
by “video-conference link”, and Rule 71 bis was subsequently inserted to provide that
such testimony may be ordered where it is “in the interests of justice.”> Criteria which
have been applied in assessing whether such testimony is in the interests of justice
include : the importance of the testimony; the inability or unwillingness of the witness
to attend; and that a good reason has been adduced for the inability or unwillingness
to attend®. No requirement has been imposed that the witness is unable to attend, for
example, because of infirmity.

I Tadi¢, Decision on the Defence Motions to Summon and Protect Defence Witnesses, and on
the Giving of Evidence by Video-Link (TC) (“Tadi¢ Decision”), 25 June 1996, para. 19.

2 Jbid., p. 12. See Delalic et al., Decision on the Motion to Allow Witnesses K, L, and M to
Give Their Testimony By Means of Video-link Conference (TC), 28 May 1997 (authorizing video
testimony under Rule 54).

3 Tadi¢ Decision, para. 19.

41bid., paras. 19, 21.

5The first version of the rule permitting electronic transmission of testimony was found in
Rule 90 (A), which read in its entirety : “Witnesses shall, in principle, be heard directly by the
Chambers unless a Chamber has ordered that the witness be heard by means of a deposition as
provided for in Rule 71 or where, in exceptional circumstances and in the interests of justice, a
Chamber has authorized the receipt of testimony via video-conference link.” Rule 71 bis, adopted
on 17 November 1999, deleted the requirement of “exceptional circumstances” : “At the request
of either party, a Trial Chamber may, in the interests of justice, order that testimony be received
via video-conference link.”

6 Sikirica et al., Order for Video-Conference Link (TC), 11 July 2001 (ordering video testi-
mony of five witnesses on basis of showing that “all five witnesses are unable or unwilling for
good reason to come to the International Tribunal); Mrksic et al., Decision on Defence Motions
for Video-Conference Link (TC), 29 April 1998 (on basis that “testimony of these witnesses is
sufficiently important as to make it unfair to proceed without it and that the witnesses are unable
or unwilling to for good reason to come to the International Tribunal”); Kordic and Cerkez, Order
for Video-Conference Link (TC), 24 February 2000 (“the Prosecution has established that the tes-
timony of these witnesses is sufficiently important as to make it unfair to proceed without it and
that the witnesses are unable or unwilling for good reason to come to the International Tribunal”).
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7. The Rules of Procedure and Evidence of the ICTR (“the Rules”) do not express-
ly provide for the taking of testimony by electronic transmission. Nevertheless, in
Nahimana et al., this Chamber authorized the electronic transmission of testimony,
relying on the Tadi¢ decision’. Although the request was part of a Prosecution motion
for protective measures for a witness, the Chamber did not rely on witness protection
concerns as the basis for its decision®. The Chamber relied, inter alia, on Tadié¢, and
ordered electronic transmission of the testimony as being “in the interests of justice” :

“The Chamber is of the opinion that the testimony is sufficiently important,
that it will be in the interests of justice to grant the application for a video link
solution, and that the Accused will not be prejudiced in the exercise of his right
to confront the witness. The crucial question is whether the witness is unable or
unwilling to come to the Tribunal.”®

In applying the “interests of justice” standard, the Chamber adopted the same
approach as had been codified in Rule 71 bis of the Rules of the ICTY.

8. Video transmission of testimony may also be ordered under Rule 75 of the
Rules, which authorizes Chambers to “order appropriate measures to safeguard the
privacy and security of victims and witnesses, provided that such measures are con-
sistent with the rights of the accused”. In such cases, the applicant must make some
showing that giving testimony in that manner is necessary to safeguard the witness’s
security. The electronic transmission of the testimony of a witness in the present case
has been heard after a finding that he was “an extraordinarily vulnerable witness and
that testimony from a remote location would assist in preserving his anonymity and
security.” 10

9. The Prosecution has not expressly indicated whether it seeks electronic trans-
mission of the witness’s testimony as a witness protection measure under Rule 75, or
because it would be in the interests of justice under Rule 54. However, the Prosecu-
tion has previously argued that it would be in the interests of justice to hear the wit-
ness’s testimony!!. Accordingly, the request will be considered in accordance with
Rule 54, under the “interests of justice” standard set forth in Nahimana et al. and
applied before the ICTY.

10. A sufficient evidential foundation has been laid that the witness is unwilling
to testify in person at the Tribunal, despite repeated efforts to convince or compel
the witness to appear. On 29 September 2004, the Chamber heard representations
from the Registry indicating that a subpoena from the Tribunal had been served on

7 Nahimana et al., Decision on the Prosecutor’s Application to Add Witness X to Its List of
Witnesses and for Protective Measures (TC) (“Nahimana Decision”), 14 September 2001.

8 Paras. 36-37 (“The Chamber considers that it may be possible to adopt sufficient measures
to ensure that Witness X can testify here in Arusha ... it does not follow clearly from the doc-
umentation that [the witness refusal to attend] will be maintained if he is given thorough expla-
nations about the extraordinary measures that will be taken during his stay here”).

9 Nahimana Decision, para. 35.

19 Bagosora et al., Decision on the Prosecution Motion for Special Protective Measures for
Witness A Pursuant to Rules 66 (C), 69 (A) and 75 of the Rules of Procedure and Evidence
(TC), 5 June 2002; Bagosora et al., Decision on Prosecution Motion for Special Protective Meas-
ures for Witnesses A and BY (TC), 3 October 2003.

'Urgent and Confidential Request for a Subpoena, etc., 19 July 2004, para. 14.
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the witness, who nevertheless continued to refuse to travel to Arusha. The Chamber
is of the view that, as a practical matter, further measures are not likely to lead to
the witness’s attendance at the Tribunal.

11. The witness’s testimony is undoubtedly of importance to the Prosecution case.
Although it is limited in scope, it concerns an utterance by one of the Accused to
another Accused which could be probative of several elements of the Prosecution
case. The testimony is claimed to be the only direct evidence of the event alleged.
The Chamber has already heard testimony from Expert Witness Filip Reyntjens con-
cerning his interpretation of the significance of this alleged event. Further evidence
on this matter may assist the Chamber.

12. The importance and limited scope of the testimony, however, also increases the
Chamber’s need to carefully observe the witness during her testimony. In its previous
decision denying a deposition of this witness in lieu of testimony, the Chamber stated
that “[t]he witness’s credibility is, accordingly, of particular significance and should
be tested before the Chamber, which can then directly observe the witness’s demean-
our.”!2 Direct observation of the witness’s demeanour is not, however, incompatible
with electronic transmission. Experience has shown that electronic transmissions can
provide a very clear audio and visual image of the witness to the judges and parties
in the courtroom!3. Representation by the parties at the point of transmission ensures
that the conditions of testimony are impartial and fair. The real-time nature of the
broadcast facilitates the direct intervention of the judges during the testimony. The
quality of the transmission must, however, actually be adequate to permit direct obser-
vation of the witness. As an extra safeguard against possible transmission interruptions
that might interfere with a complete appreciation of the witness’s testimony, the
Chamber shall order that the testimony of the witness be video-recorded for subse-
quent review, if necessary.

13. The Prosecution has represented that the basis for the witness’s refusal to come
to Arusha is fear of reprisals against her family. Without further information, the
Chamber is unable to assess whether this fear is objectively justified. However, the
witness’s continued refusal to come to Arusha in spite of the service of a subpoena
indicates that these fears are genuinely and deeply held. In that sense, they are no

12 Bagosora et al., Decision on Prosecution Request for Deposition of Witness BT (TC),
4 October 2004, para. 9.

13 Kupreski¢ et al., Decision on Appeal By Dragan Papi¢ Against Ruling to Proceed By Dep-
osition (Separate Opinion of Judge Hunt), 15 July 1999, paras. 29-30 (“It is, of course, of the
utmost importance that any tribunal of fact should have the opportunity of seeing the demeanour
of the witnesses and of observing the way in which various questions put to them in cross-exam-
ination are answered. This is particularly so where the witnesses are vital to the determination
of significant factual issues ... Such is the geography of the courtrooms used by the Tribunal
that the view of the witness and of the witness’s demeanour on the television screens provided
throughout the courtroom is usually better than that from across the room”). Many national juris-
dictions also permit electronic transmission or recording of testimony. See e.g., United States v.
Gigante, 166 F.3d 75 (2d Cir. 1999), cert denied, 120 S. Ct. 931 (2000); (informant allowed to
testify via two-way closed-circuit television against Genevose family boss, Vincent “The Chin”
Gigante); Federal Magistrates Act, 1999, (Australia), s. 67 (permitting testimony before the Fed-
eral Magistrates Court or the Federal Magistrate by way of video link or audio link).
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less real than the basis for the refusal of the seven witnesses in Tadi¢ who feared
arrest by the Prosecution of the ICTR.

14. In light of the opportunity that the Chamber will have to observe the witness’s
demeanour, the nature of the witness’s testimony and her persistent refusal to accede
to requests to come to the Tribunal, and the unlikelihood that any further measures
will convince or compel the witness to appear before the Tribunal, the Chamber finds
that it is in the interests of justice to hear the witness via electronic transmission from
Belgium.

15. This is no way detracts from the general principle, and the Chamber’s strong
preference, that most witnesses should be heard in court!'*. Electronic transmission of
testimony may, under certain circumstances, be time-consuming and inefficient. The
testimony of witnesses heard through electronic media runs the risk of being less
weighty than that of in-court testimony if the quality of the transmission impairs the

Chamber’s assessment of the witness!>.

16. The procedure shall be the same as that followed in respect of Witness BY,
who was recently heard by video-link from Belgium. A juge d’instruction may be
present at the point of transmission during the testimony to conduct certain formalities
in compliance with Belgian law. The Chamber will then be in charge of taking the
testimony in accordance with the procedure normally followed in a courtroom in Aru-
sha. The Prosecution will conduct the direct examination, followed by cross-exami-
nation by the Defence. A prior written statement of the witness could only be entered
as an exhibit in lieu of oral testimony if a request under Rule 92 bis were granted'®.
No such application has been made.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

ORDERS the Registry, in consultation with the parties, to make all necessary
arrangements in respect of the testimony of Witness BT via secure audio-video trans-
mission link, and to video-tape the testimony for possible future reference by the
Chamber.

Arusha, 8 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

kekok

140Of eighty-three Prosecution witnesses heard so far, this will only be the third to have tes-
tified by video-link.

15 Tadié¢ Decision, para. 21.

16T. 20 November 2003, p. 15.
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Decision on Amicus Curiae Request by the Rwandan Government
13 October 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Amicus curiae — relevant submissions, assistance to the Chamber for the proper deter-
mination of the case — restitution, special hearing — provisional measures — right to
produce evidence at trial — motion denied

International instruments cited : Statute, art. 15 — Rules of procedure and evidence,
Rules 37, 38, 74, 88, 105

International case cited : Trial Chamber I, The Prosecutor v. Alfred Musema, Deci-

sion on an Application by African Concern for Leave to Appear as Amicus Curiae,
17 March 1999 (ICTR-96-13-T, Reports 1999, p. 1236)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™);

SITTING as Trial Chamber I, composed of Judge Mgse, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the request by the Rwandan Government to appear as amicus
curiae, filed on 10 July 1998;

CONSIDERING the “Response to the Request by the Government of Rwanda for
Leave to Appear as Amicus Curiae”, filed by the Bagosora Defence on 18 June 1999;
the “Amended Reply to the Government of Rwanda’s Request to Appear as Amicus
Curiae”, filed by the Bagosora Defence on 10 August 1999; and the “Prosecutor’s
Response”, filed on 10 May 2000;

HEREBY DECIDES the motion.

SUBMISSIONS

1. The Government of Rwanda requests an appearance before the Chamber in order
to seek restitution of property and assets removed by or at the disposal of the
Accused. These include public records belonging to the Ministry of Defence, mova-
bles, funds and other transferable securities. It also requests provisional measures in
relation to assets concealed around the world, such as subpoenas and sequestration of
the property. The Government seeks the right to participate in the trial and to produce
evidence in order to prove the Accused’s culpability.
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2. The Bagosora Defence submits that a claim for restitution of property can only
be made after a judgement of conviction, according to Rule 105 of the Rules of Pro-
cedure and Evidence (“the Rules”). Furthermore, the Rwandan Government has no
legal capacity to plead on behalf of individuals. The provisional measures sought are
not provided for in the constitutive instruments of the Tribunal and there is no evi-
dence that the Accused misappropriated the property. There cannot be two Prosecutors
in the case, and if granted the right to appear as such, the Government would be sub-
ject to the same rules of disclosure as the Prosecution.

3. The Prosecution makes no submission on the application and leaves the matter
to the Chamber.

DELIBERATIONS

4. Pursuant to Rule 74, the Chamber may, if it considers it desirable for the proper
determination of the case, invite or grant leave to any State, organization or person
to appear as amicus curiae before it and make submissions on any issue specified by
the Chamber. For leave to be granted, the proposed submissions must be relevant to
the case and assist the Chamber in the proper determination of it!.

5. With regard to the issue of restitution, the Rules provide a framework within
which restitution claims may be granted. If the Chamber finds the Accused guilty of
a crime and concludes from the evidence presented that the unlawful taking of prop-
erty by the Accused was associated with that crime, it shall, pursuant to Rule 88,
make a specific finding to that effect in its judgement. In that event, the Chamber
shall, pursuant to Rule 105, order the restitution of the property or the proceeds there-
of or make such other order as it considers appropriate.

6. As Rule 105 envisions a special hearing on restitution which only takes place
after a judgement of conviction that specifically includes findings on the unlawful tak-
ing of property, the application is premature at this stage. Moreover, the Indictments
do not allege that the Accused unlawfully took property. That being the case, the
request does not show how the proposed submissions regarding restitution to victims
are relevant to the issues to be decided or how they would assist the proper deter-
mination of the case. The general problem of the unlawful taking of property in
Rwanda is unrelated to the specific facts at issue in this trial.

7. The two remaining requests for provisional measures and for the right to produce
evidence at trial are not provided for in the Rules. Rule 74 envisages that an amicus
curiae will make submissions on issues relevant to the case. The production of evi-
dence falls within the jurisdiction of the Office of the Prosecutor, as provided for by
Article 15 of the Statute and Rules 37 and 38 of the Rules.

! Musema, Decision on an Application by African Concern for Leave to Appear as Amicus
Curiae (TC), 17 March 1999, paras. 2, 13 and 14.
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FOR THE ABOVE REASONS, THE CHAMBER
DENIES the application.

Arusha, 13 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Hoksk
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Decision on the Prosecutor’s Motion for the Admission
of Certain Materials Under Rule 89 (C)
14 October 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber 1
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Kabiligi, Ntabakuze — admission of materials — obtain of evidence — suspect’s rights
— right not to testify against oneself — questioning in presence of counsel, timely infor-
mation, waiver — right to silence — caution that any statement made may be used
against the detainee — custodial interrogation — relevant evidence, probative value,
prima facie — original of a document — motion granted in part

International instruments cited : Statute, art. 17 (3), 20 (4) (g) — Rules of procedure
and evidence, Rule 42 (A), (B) and (C), 89 (C), 95 — Statute of the International
Criminal Court, art. 55 (2)

National instruments cited : Constitution of South Africa (1996), Art. 35 (1) — Con-
stitution of Canada (1982), s. 10 — Fiji Constitution (Amendment) Act 1997, s. 27 —
New Zealand Bill of Rights Act (1990), S. 23 (1)

International cases cited :

L.C.T.R. : Trial Chamber II, The Prosecutor v. Gratien Kabiligi, Decision on the
Defence Motion to Lodge Complaint and Open an Investigation into Alleged Acts of
Torture Under Rules (40) (C) and 73 (A) of the Rules of Procedure and Evidence,
6 October 1998 (ICTR-97-34-1, Reports 1998, p. 754) — Trial Chamber III, The Pros-
ecutor v. Gratien Kabiligi and Aloys Ntabakuze, Decision on Kabiligi’'s Motions to
Nullify and Declare Evidence Inadmissible, 2 June 2000 (ICTR-97-34-1, Reports 2000,
p. 1014) — Trial Chamber I, The Prosecutor v. Théoneste Bagasora, et. al., Decision
on Admissibility of Evidence of Witness DBQ, 18 November 2003 (ICTR-98-41-T,
Reports 2003, p. 212) — Trial Chamber I, The Prosecutor v. Théoneste Bagosora et
al., Decision on Admission of Tab 19 of Binder Produced in Connection with Appear-
ance of Witness Maxwell Nkole, 13 September 2004 (ICTR-98-41-T, Reports 2004,

p-X)

L.C.TY. : Trial Chamber, The Prosecutor v. Delalic et al., Decision on Zdravko Mucic’s
Motion For the Exclusion of Evidence, 2 September 1997 (IT-96-21) — Appeals Cham-
ber, The Prosecutor v. Delalic, Decision on Application of Defendant Zejnil Delalic
for Leave to Appeal Against the Decision of the Trial Chamber of 19 January 1998
for the Admissibility of Evidence, 4 March 1998 (IT-96-21) — Trial Chamber, The
Prosecutor v. Kordic and Cerkez, Decision on Prosecutor’s Submissions Concerning
‘Zagreb Exhibits’ and Presidential Transcripts (TC), 1 December 2000 (IT-95-14/2)
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Décision relative a la requéte du Procureur intitulée
Prosecutor’s Motion for the Admission of Certain Materials
Under Rule 89 (C) of the Rules of Procedure and Evidence

14 octobre 2004 (ICTR-98-41-T)

(Original : Anglais)
Chambre de premiére instance I
Juges : Erik Mose, Président de Chambre; Jai Ram Reddy; Sergei Alekseevich Egorov

Kabiligi, Ntabakuze — admission de preuves — obtention de preuve — droits du suspect
— droit de ne pas témoigner contre soi-méme — interrogatoire en présence d’un
conseil, signification en temps utile, renonciation — droit au silence — signification que
toute déclaration pourrait étre utilisée contre lui — détention provisoire — pertinence
de la preuve, valeur probante, indices suffisants — document original — requéte accor-
dée en partie

Instruments internationaux cités : Statut, art. 17 (3), 20 (4) (g) — Reglement de pro-
cédure et de preuve, art. 42 (A), (B) et (C), 89 (C), 95 — Statut de Rome de la Cour
pénale internationale, art. 55 (2)

Instruments nationaux cités : Constitution de I’Afrique du Sud (1996), art. 35 (1) —
Constitution du Canada (1982), s. 10 — Constitution de Fiji (Amendement) de 1997,
S. 27 — New Zealand Bill of Rights Act (1990), S. 23 (1) et (2)

Jurisprudence internationale citée :

T.PLR. : Chambre de premiére instance II, Le Procureur c. Gratien Kabiligi, Décision
faisant suite a la requéte soulevée par la défense aux fins de plainte et d’ouverture
d’une enquéte sur des actes de torture (art. 40 (C) et 73 (A) du Reglement de pro-
cédure et de preuve), 5 octobre 1998 (ICTR-97-34-1, Recueil 1998, p. 755) — Chambre
de premiere instance III, Le Procureur c. Gratien Kabiligi et Aloys Ntabakuze, Deci-
sion on Kabiligi’s Motions to Nullify and Declare Evidence Inadmissible, 2 juin 2000
(ICTR-97-34-1, Recueil 2000, p. 1014) — Chambre de premiere instance I, Le Procu-
reur c. Théoneste Bagosora et consorts, Décision relative a I’admissibilité de la dépo-
sition du témoin DBQ, 18 novembre 2003 (ICTR-98-41-T, Recueil 2003, p. 213) —
Chambre de premiére instance I, Le Procureur c. Théoneste Bagosora et consorts,
Decision on Admission of Tab 19 of Binder Produced in Connection with Appearance
of Witness Maxwell Nkole, 13 septembre 2004 (ICTR-98-41-T, Recueil 2004, p. X)

T.PLY. : Chambre de premiere instance, Le Procureur c. Delalic et consorts, Décision
relative a ’exception préjudicielle de ’accusé Zdravko Mucic aux fins de Uirreceva-
bilité de moyens de preuve, 2 septembre 1997 (IT-96-21) — Chambre d’appel, Le Pro-
cureur c. Delalic, Arrét relatif a la requéte de 1’accusé Zejnil Delalic aux fins d’auto-
risation d’interjeter appel de la décision de la Chambre de premiére instance en date
du 19 janvier 1998 concernant la recevabilité d’éléments de preuve, 4 mars 1998 (IT-
96-21) — Chambre de premiere instance, Le Procureur c. Kordic et Cerkez, Décision
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— Trial Chamber, The Prosecutor v. Brdanin and Talic, Order on the Standards Gov-
erning the Admission of Evidence, 15 February 2002 (IT-99-36)

E.C.HR. : Pfeifer and Plankl v. Austria, A 227 1992 (E Ct HR) — Imbriosca v. Swit-
zerland, A 275 1993 (E Ct HR)

National jurisprudence cited : Miranda v. Arizona 384 U.S. 346 (1966) — R v. Evans
[1991] 1 SCR 869 — R. v. Cullen 1992 NZLR LEXIS 689 (CA) — R v. Bartle, [1994]
3 S.C.R. 173 — S v. Melani and others 1995 SACLR LEXIS 290 — Dickerson v. United
States 530 US 428 (2000) —

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Prosecution’s “Motion for the Admission of Certain Mate-
rials under Rule 89 (C) of the Rules of Procedure and Evidence”, filed on 28 April
2004; and the “Prosecutor’s 2" Motion for the Admission of Certain Documents into
Evidence under Rule 89 (C) of the Rules of Procedure and Evidence”, filed on
25 May 2004;

CONSIDERING the Response of the Bagosora Defence, filed on 6 May 2004 ; the
Response of the Kabiligi Defence, filed on 7 May 2004 ; the Prosecution Reply there-
to, filed on 18 May 2004; the Second Response of the Kabiligi Defence, filed on
4 June 2004 ; the Response of the Bagosora Defence, filed on 9 June 2004; the “addi-
tional arguments” of the Kabiligi Defence filed on 28 June 2004; the Prosecution
“Further Reply”, filed on 14 July 2004; the Response of the Kabiligi Defence, filed
on 20 July 2004; and the further Response of the Kabiligi Defence, filed on 7 Sep-
tember 2004 ;

HEREBY DECIDES the motions.

INTRODUCTION

1. The Prosecution seeks to admit the following materials pursuant to Rule 89 (C)
of the Rules of Procedure and Evidence (“the Rules”) :

(1) a recording and transcript of an interview conducted by ICTR investigators
with the Accused Ntabakuze on 19 July 1997 (NTABALO-14, NTABALO-15);

(i1) a recording and transcript of an interview conducted by ICTR investigators
with the Accused Kabiligi on 19 July 1997 (KABIGRA-01, KABIGRA-02);

ﬁ
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relative a la requéte du Procureur concernant les «piéces de Zagreb» et les comptes
rendus présidentiels, 1°" décembre 2000 (IT-95-14/2) — Chambre de premiére instance,
Le Procureur c. Brdanin et Talic, Ordonnance relative aux normes régissant 1’admis-
sion d’éléments de preuve, 15 février 2002 (IT-99-36)

C.E.D.H. : Pfeifer et Plankl c. Autriche, A 227 1992 (CEDHR) — Imbriosci c. Suisse,
A 275 1993 (CEDHR)

Jurisprudence nationale citée : Miranda c. Arizona 384 U.S. 346 (1966) — R c. Evans
[1991] 1 SCR 869 — R. c. Cullen 1992 NZLR LEXIS 689 (CA) — R c. Bartle, [1994]
3 SCR. 173 — S ¢. Melani et consorts 1995 SACLR LEXIS 290 — Dickerson c. Etats-
unis d’Amérique 530 US 428 (2000)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),

SIEGEANT en la Chambre de premiére instance I, composée des juges Erik Mose,
Président de Chambre, Jai Ram Reddy et Sergei Alekseevich Egorov,

SAISI de la requéte du Procureur intitulée Prosecutor’s Motion for the Admission
of Certain Materials under Rule 89 (C) of the Rules of Procedure and Evidence (aux
fins d’admission en preuve de certaines piéces en vertu de Iarticle 89 (C) du Regle-
ment), déposée le 28 avril 2004 et de la requéte intitulée Prosecutor’s 2nd Motion
for the Admission of Certain Documents into Evidence under Rule 89 (C) of the Rules
of Procedure and Evidence, déposée le 25 mai 2004;

VU la réponse de la défense de Bagosora, déposée le 6 mai 2004; la réponse de
la défense de Kabiligi, déposée le 7 mai 2004; la réplique du Procureur, déposée le
18 mai 2004; la duplique de la défense de Kabiligi, déposée le 4 juin 2004; la
réplique de la défense de Bagosora, déposée le 9 juin 2004; les conclusions complé-
mentaires de la défense de Kabiligi déposées le 28 juin 2004; la triplique du Procu-
reur déposée le 14 juillet 2004; la réponse de la défense de Kabiligi, déposée le
20 juillet 2004; et la réponse complémentaire de la défense de Kabiligi, déposée le
7 septembre 2004;

STATUE CI-APRES sur la requéte.

INTRODUCTION

1. Le Procureur demande a la Chambre de premiére instance d’admettre en preuve,
en vertu de l’article 89 (C) du Reglement de procédure et de preuve (le
«Reglement»), les piéces suivantes :

(i) L’enregistrement sonore et la transcription de l’interrogatoire de 1’accusé
Ntabakuze mené le 19 juillet 1997 par les enquéteurs du TPIR (NTABALO-14
et NTABALO- 15);

(i) L’enregistrement sonore et la transcription de I’interrogatoire de 1’accusé

Kabiligi effectué le 19 juillet 1997 par les enquéteurs du TPIR (MIGRA-O 1 et
MIGRA-02);
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(iii) a written authorisation to purchase arms and ammunition, dated 27 July
1993, purportedly signed by Bagosora in his capacity as Directeur de Cabinet
of the Ministry of Defence (BAGOTHE-38);

(iv) the Agreement between the United Nations and the Government of the
Republic of Rwanda on the status of the United Nations Assistance Mission for
Rwanda, signed in New York on 5 November 1993 (UNAMIRZ-04); and

(v) documents allegedly signed by the Accused Bagosora regarding the trans-
portation of arms from Seychelles to Zaire (BAGOTHE-25) and a hand-written
note by the Accused Bagosora offering to transport General Dallaire to Gitarama
(BAGOTHE-26).

SUBMISSIONS

(i) Custodial Interrogation of Ntabakuze and Kabiligi

2. The Prosecution asserts that the Accused Ntabakuze has consented to the admis-
sion of his interview by investigators'. The Defence for Ntabakuze filed no response
to the motion.

3. The interview of the Accused Kabiligi has previously been the subject of defence
motions which have been rejected; the Defence should, therefore, be precluded from
relying on those same arguments to challenge?. In any event, the Accused Kabiligi
voluntarily waived his right to counsel and the interview was otherwise conducted in
a proper and legal manner. Defence allegations of coercion during the interview are
unsubstantiated.

4. The Defence for Kabiligi argues that previous decisions do not preclude raising
the alleged involuntariness of the interview, as they concerned remedies other than
exclusion or were ruled premature. The interview was oppressive and involuntary and
should be excluded pursuant to Rules 89 (C) and 95. The Accused was handcuffed
and threatened with return to Rwanda if he did not cooperate, which he perceived to
be a death threat. Nor was the Accused informed of the reasons for his arrest, the
charges against him, or his rights. The Kabiligi Defence further argues that the
Accused did not receive a copy of the tapes and transcripts of the interview in a time-

! Prosecution Motion para. 8, citing Letter from Mr. Tremblay to Messrs. Chile Eboe-Osuji and
Drew White, Office of the Prosecutor, dated 22 July 2002, filed with the Registry on 13 August
2002, p. 11166 bis.

2 Prosecution Motion paras. 9-10, citing Kabiligi, Decision on the Defence Motion to Lodge
Complaint and Open Investigations Into Alleged Acts of Torture Under Rule 40 (C) and 73 (A)
of the Rules of Procedure and Evidence (TC), 6 October 1998; Kabiligi, Decision Rejecting
Notice of Appeal (TC), 18 December 1998; Kabiligi, Decision Rejecting Notice of Appeal (AC),
18 July 1999.
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(iii) Une autorisation écrite d’achat d’armes et de munitions datée du 27 juillet
1993, qui aurait été signée par ’accusé Bagosora en sa qualité de directeur de
cabinet au Ministere de la défense (MINADEF) (BAGOTHE-38);

(iv) L’accord entre I’organisation des Nations Unies et le gouvernement de la
République rwandaise portant sur le statut de la Mission des Nations Unies pour
I’assistance au Rwanda (MINUAR), signé a New York le 5 novembre 1993
(UNAMIRZ-04);

(v) Des documents relatifs au transport d’armes des Seychelles au Zaire qui
auraient été signés par I’accusé Bagosora (BAGOTHE-25), et une note manus-
crite de Bagosora offrant de transporter le général Dallaire a Gitararna
(BAGOTHE-26).

ARGUMENTS DES PARTIES

i) Interrogatoire de Ntabakuze
et de Kabiligi lors de leur détention provisoire

2. Le Procureur affirme que I’accusé Ntabakuze a accepté que son interrogatoire
par les enquéteurs soit versé au dossier'. La défense de Ntabakuze n’a pas déposé
de réponse a la requéte du Procureur.

3. L’interrogatoire de I’accusé Kabiligi a déja fait 1’objet de plusieurs requétes de
la défense, qui ont été rejetées. Il ne faudrait donc pas que la défense puisse faire
fond sur les mémes arguments pour en contester 1’admission en preuve®. Quoiqu’il
en soit, Kabiligi a subitement renoncé a son droit a un conseil et I’interrogatoire a
été conduit de maniere légale et réguliere a tous égards. Les allégations de la défense

selon lesquelles I'interrogatoire a eu lieu sous la contrainte sont infondées.

4. La défense de Kabiligi fait valoir que les décisions antérieures ne 1’empéchent
en rien d’affirmer que I’interrogatoire s’est fait sous la contrainte, puisqu’elles répon-
daient a des requétes relatives a des mesures autres que l’exclusion ou qu’elles ont
été jugées prématurées. L’'interrogatoire a eu lieu sous la contrainte et contre le gré
de T’accusé; il devrait donc étre jugé irrecevable en vertu des articles 89 (C) et 95
du Reéglement. L’accusé a été menotté et menacé de refoulement au Rwanda s’il ne
coopérait pas, ce qu’il a pergu comme une menace de mort. Il n’a pas été informé
des motifs de son arrestation, ni des crimes retenus contre lui, ni de ses droits. De
plus, I’accusé n’a pas recu copie de I’enregistrement et du compte rendu de I’inter-
rogatoire en temps voulu et les enregistrements originaux n’ont pas été placés sous

'Requéte du Procureur, para. 8, citant une correspondance datée du 22 juillet 2002 entre Me
Tremblay et MM. Chile Eboe-Osuji et Drew White du Bureau du Procureur, déposée aupres du
Greffe le 13 aolt 2002, sous la cote RP 11166 bis.

2Requéte du Procureur, paras. 9 et 10, citant la décision faisant suite a la requéte soulevée
par la défense aux fins de plainte et d’ouverture d’une enquéte sur des actes de torture (art. 40
(C) et 73 (A) du Reglement de procédure et de preuve) rendue le 6 octobre 1998 par la Chambre
de premiere instance en l’affaire Kabiligi; la décision portant rejet d’acte d’appel, rendue par la
Chambre de premiere instance le 18 décembre 1998 en 1’affaire Kabiligi et la décision portant
rejet d’acte d’appel, rendue par la Chambre d’appel le 18 juillet 1999 en 1’affaire Kabiligi.
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ly manner, and that the original tapes were not sealed in his presence, in violation
of Rules 43 (iv) and (v).

(ii)Documents Created Contemporaneous with Events

(a) BAGOTHE-38

5. The Prosecution submits that the Rules and jurisprudence of the Tribunal permit
the admission of documents as evidence without identification or other authentication
by a witness. The provenance and relevance of the proposed exhibits is either admit-
ted by the Defence, or is self-evident. The documents should, accordingly, be admit-
ted. The Prosecution further contends that the Defence for Bagosora has previously
acknowledged the authenticity of BAGOTHE-38, and objects to its admission only
because the document, though signed, was not prepared in its entirety by Bagosora?.
The Prosecution argues that such an objection is relevant to the weight, but not the
admissibility, of the document. The document is said to be relevant to the form of
the Accused Bagosora’s signature on official documents®.

6. The Bagosora Defence argues that the Prosecution has failed to establish either
the relevance or the authenticity of the document referred to as BAGOTHE-38. It
admits that the signature at the bottom of the document appears to be that of the
Accused, but argues that the Prosecution has failed to establish the origin or chain
of custody of the document.

(b) BAGOTHE-25 and BAGOTHE-26

7. The Prosecution submits that BAGOTHE-25 and BAGOTHE-26 are admissible
without testimony as neither their relevance nor their provenance is disputed. The
Defence for Bagosora previously consented to the admission of the documents>.

8. The Bagosora Defence indicates that it does not object to the admission of
BAGOTHE-25, provided that two other documents disclosed by the Prosecution,
BAGOTHE-34 and BELGGVT-2, are also admitted as evidence under Rule 98. The
latter documents, an administrative file concerning Bagosora’s entries and exits from
Seychelles, and a statement from a Belgian judge, are said to provide additional infor-
mation necessary for understanding BAGOTHE-38.

9. The Bagosora Defence asserts that it has not been shown the original version
of document BAGOTHE-26, and argues that there are indications that the document
is not authentic. It asks the Chamber to reserve its ruling until the Prosecution has
made the original available for inspection, at which time the Defence will make addi-
tional submissions.

3 Prosecution Motion paras. 11-14, citing Letter from Maitre Constant to Messrs. Chile Eboe-
Osuji and Drew White, Office of the Prosecutor dated 24 July 2002, filed with the Registry on
29 July 2003, p. 12184.

4 Prosecution Reply 18 May 2004, para. 7.

3 Prosecution Second Motion 25 May 2004, paras. 2-3.
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scellés en sa présence, ce qui constitue une violation des alinéas (iv) et (v)de ’article
43 du Reglement.

ii) Documents établis a I’époque des faits

a) BAGOTHE-38

5. Le Procureur soutient que le Réglement et la jurisprudence du Tribunal permet-
tent I’admission de documents en preuve sans qu’il soit nécessaire qu'un témoin les
identifie ou les authentifie. L’origine et la pertinence des pi¢ces a conviction propo-
sées sont soit acceptées par la défense, soit évidentes. Ces documents devraient par
conséquent étre admis en preuve. Le Procureur fait valoir en outre que la défense de
Bagosora qui avait déja reconnu 1’authenticit¢é de BAGOTHE-38, s’oppose a son
admission en preuve uniquement parce que, bien que signé par Bagosora, ce docu-
ment n’est pas entierement de sa main>. Selon le Procureur, cette objection porte sur
la valeur probante de 1’élément de preuve en cause et non sur son admissibilité. La
signature qui y est apposée est conforme a la signature de 1’accusé figurant sur des
documents officiels*.

6. La défense de Bagosora affirme que le Procureur n’a établi ni la pertinence ni
I’authenticité du document BAGOTHE-38. Elle reconnait que la signature apposée au
bas du document parait étre celle de 1’accusé, mais soutient que le Procureur n’a éta-
bli ni origine ni la «chaine de conservation» dudit document.

b) BAGOTHE-25 et BAGOTHE-26

7. Lorigine et 1’authenticité des documents BAGOTHE-25 et BAGOTIHE-26
n’étant pas remises en cause, ces documents devraient, selon le Procureur, étre admis
en preuve sans témoignage. La défense de Bagosora avait déja accepté leur admission
en preuve>,

8. La défense de Bagosora dit qu’elle ne s’opposera pas a I’admission de
BAGOTHE-25, si deux autres documents communiqués par le Procureur, a savoir
BAGOTHE-34 et BELGGVT-2, sont également admis en preuve en vertu de 1’article
98 du Reglement. Ces deux documents, un dossier administratif relatif aux entrées et
sorties de Bagosora aux Seychelles et une déclaration d’un juge belge, fourniraient
les informations nécessaires pour comprendre BAGOTHE-38.

9. La défense de Bagosora affirme qu’on ne lui a pas montré I’original de
BAGOTHE-26 et qu’elle a des raisons de penser que ce document n’est pas authen-
tique. Elle demande a la Chambre de surseoir a statuer jusqu’a ce que le Procureur
lui ait présenté le document original pour inspection, aprés quoi elle présentera des
conclusions supplémentaires.

3Requéte du Procureur, paras. 11 a 14. Correspondance de Me Constant & MM. Chile Eboe-
Osuji et Drew White du Bureau du Procureur, datée du 24 juillet 2002 et déposée aupres du
Greffe le 29 juillet 2003 (sic) sous la cote RP 12184.

4Réplique du Procureur, 18 mai 2004, para. 7.

5 Deuxiéme requéte du Procureur, 25 mai 2004, paras. 2 et 3.
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(c) UNAMIRZ-04

10. The Prosecution notes that all Defence teams have agreed to the admission of
the Agreement between the United Nations and the Rwandan Government on the Sta-
tus of UNAMIRS. There were no submissions in opposition to the admission of this
document.

DELIBERATIONS

(i) Custodial Interrogation of Kabiligi and Ntabakuze

11. Article 17 (3) of the Statute, “Investigation and Preparation of the Indictment”,
provides :

“If questioned, the suspect shall be entitled to be assisted by Counsel of his
or her own choice, including the right to have legal assistance assigned to the
suspect without payment by him or her in any such case if he or she does not
have sufficient means to pay for it, as well as necessary translation into and from
a language he or she speaks and understands.”

Article 20 (4) (g) confers on any Accused the right “[n]ot to be compelled to testify
against himself or herself or to confess guilt”. Rule 42, entitled “Rights of Suspects
During Investigation”, prescribes that :

(A) A suspect who is to be questioned by the Prosecutor shall have the fol-
lowing rights, of which he shall be informed by the Prosecutor prior to ques-
tioning, in a language he speaks and understands :

(1) The right to be assisted by counsel of his choice or to have legal assist-
ance assigned to him without payment if he does not have sufficient
means to pay for it;

(ii)) The right to have the free assistance of an interpreter if he cannot
understand or speak the language to be used for questioning; and
(iii) The right to remain silent, and to be cautioned that any statement he
makes shall be recorded and may be used in evidence.
Rule 42 (B) prescribes the consequences of the absence of counsel, and provides
for the possibility of waiver of the right:
(B) Questioning of a suspect shall not proceed without the presence of counsel
unless the suspect has voluntarily waived his right to counsel. In case of waiver,
if the suspect subsequently expresses a desire to have counsel, questioning shall

thereupon cease, and shall only resume when the suspect has obtained or has
been assigned counsel.

6 Prosecution Motion para. 15, fn. 14.
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¢) UNAMIRZ-04

10. Le Procureur reléve que toutes les équipes de défense ont accepté 1’admission
en preuve de 1’accord entre 1’organisation des Nations Unies et le gouvernement de
la République rwandaise portant sur le statut de la MINUAR®. Aucun argument n’a
été présenté pour le contester.

DELIBERATION

i) Interrogatoires de Kabiligi
et de Ntabakuze lors de leur détention provisoire

11. L’article 17 (3) du Statut intitulé «Information et établissement de 1’acte
d’accusation» est ainsi libellé :

Tout suspect interrogé a le droit d’étre assisté d’un conseil de son choix, y
compris celui de se voir attribuer d’office un défenseur, sans frais, s’il n’a pas
les moyens de le rémunérer, et de bénéficier, si nécessaire, de services de tra-
duction dans une langue qu’il parle et comprend et a partir de cette langue.

Larticle 20 (4) (g) du Statut confeére a toute personne contre laquelle une accusa-
tion est portée le droit de ne pas étre forcée de témoigner contre elle-méme ou de
s’avouer coupable»; et 1’article 42 du Reéglement (Droits du suspect pendant
I’enquéte) prévoit que :

A) Avant d’étre interrogé par le Procureur, le suspect est informé de ses droits
dans une langue qu’il parle et comprend, a savoir :

i) Le droit a ’assistance d’un conseil de son choix ou, s’il est indigent, a
la commission d’office d’un conseil a titre gratuit;

ii) Le droit a I’assistance gratuite d’un interpréte s’il ne comprend pas ou
ne parle pas la langue utilisée lors de I’interrogatoire;

iii) Le droit de garder le silence et d’étre averti que chacune de ses décla-
rations sera enregistrée et pourra €tre utilisée comme moyen de preuve.

Larticle 42 (B) du Reglement prévoit les conséquences de 1’absence d’un conseil
et la possibilité de renoncer au droit a I’assistance d’un conseil :

B) Linterrogatoire d’un suspect ne peut avoir lieu qu’en présence de son
conseil, 2 moins que le suspect n’ait renoncé a son droit a 1’assistance d’un
conseil. L’interrogatoire doit néanmoins cesser, si un suspect qui a initialement
renoncé a son droit a 1’assistance d’un conseil, s’en prévaut ultérieurement;
I’interrogatoire ne doit reprendre que lorsque le suspect a obtenu de son chef ou

d’office 1’assistance d’un conseil.

%Requéte du Procureur, para.15, note de bas de page 14.
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Rule 40 (C) makes clear that a suspect benefits from the rights enumerated in Rule
42 from the moment of transfer into the custody of the Tribunal. Rule 95 requires
the exclusion of evidence “if obtained by methods which cast substantial doubt on
its reliability or if its admission is antithetical to, and would seriously damage, the
integrity of the proceedings.”

12. The transcript of the custodial interview of the Accused Ntabakuze shows
that he unambiguously invoked the right to counsel and refused to answer any
questions of substance. However, the Defence for Ntabakuze has made no objec-
tion to its admission. On the basis of the absence of objection from the Defence,
and noting that the Accused made no statements of substance during the interview,
the Chamber finds that no issue arises under Rule 95 and that the statement may
be admitted.

13. The admissibility of the Kabiligi statement is, by contrast, contested. As a pre-
liminary matter, the Prosecution contends that the objections raised by the Defence
have already been litigated and rejected. This is not the case. A decision dated
6 October 1998 rejected an application for an investigation into allegations of torture,
and refused to quash the proceedings against the Accused. Nothing was said about
the admissibility of the interview at trial’”. Another pre-trial decision held that a
request for a declaration of inadmissibility was premature as the Prosecution had not
yet sought to tender the interview®. The issue of its admissibility is now before the
Chamber for the first time.

14. The Prosecution claims that the questioning of the Accused Kabiligi was con-
ducted after he had been advised of his rights by the investigators who interviewed
him and made a voluntary waiver of his rights in accordance with Rule 42 (B). Dur-
ing the dialogue which is set forth below, the Accused was handed a form, written
in French, entitled “Notice of Suspect’s Rights” which substantially recapitulates the
rights enumerated in Rule 42 (A) and (B). At the bottom of the form is a declaration
indicating that the signatory has read and understands the rights enumerated therein;
that he is ready to respond to questions; that he does not wish to have counsel at
this time; and that no threats or promises have been made against him to procure his
consent. At the end of the dialogue, the Accused signed the declaration.

15. The genuineness of that consent must be considered in the context of the entire
conversation preceding his signature.

7 Kabiligi, Decision on the Defence Motion to Lodge Complaint and Open an Investigation
into Alleged Acts of Torture Under Rules (40) (C) and 73 (A) of the Rules of Procedure and
Evidence (TC), 6 October 1998.

8 Kabiligi and Ntabakuze, Decision on Kabiligi’s Motions to Nullify and Declare Evidence
Inadmissible (TC), 2 June 2000, para. 22 (“The Tribunal decides the admissibility of particular
evidence at trial, only after a party gives notice or seeks to introduce the particular item ... The
Tribunal notes that at this stage of the proceedings it is unknown whether the Prosecutor will
seek to introduce any evidence of the questioning at trial. Thus, the Tribunal defers from ruling
on the issue of admissibility of the challenged possible evidence”)
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Il ressort clairement de I’article 40 (C) du Reglement que, dés qu’il est placé sous
la garde du Tribunal, le suspect jouit des droits prévus a l’article 42 du Réglement.
Aux termes de l’article 95 du Reglement, est irrecevable tout élément de preuve
«obtenu par des procédés qui entament fortement sa fiabilité ou dont 1’admission irait
a ’encontre de I'intégrité de la procédure et lui porterait gravement atteinte»

12. 11 appert du compte rendu de I’interrogatoire qu’il a subi lors de sa détention
provisoire que Ntabakuze a réclamé 1’assistance d’un avocat et refusé de répondre a
toute question importante. La défense de Ntabakuze ne s’est d’ailleurs pas opposée a
ce que cet interrogatoire soit admis en preuve. Comme la défense n’a pas soulevé
d’objection et que I’accusé n’a pas fait de déclaration importante pendant I’interroga-
toire, la Chambre conclut qu’aucun probleme ne se pose relativement a 1’article 95
du Reéglement et que le compte rendu peut étre versé au dossier.

13. En revanche, le conseil de Kabiligi conteste 1’admissibilité de la déclaration de
son client. A titre préliminaire, le Procureur soutient que les objections soulevées par
la défense ont déja été examinées et rejetées. Or ce n’est pas le cas. Dans une déci-
sion rendue le 6 octobre 1998, la Chambre de premicre instance a refusé qu’une
enquéte soit ouverte sur les actes de torture dont I’accusé aurait ét€ victime et que
la procédure engagée contre lui soit annulée. L’admissibilité en preuve de 1’interro-
gatoire n’a pas ét€ évoquée’. Dans une autre décision préalable au proces, la Chambre
a conclu que la demande de la défense tendant a ce que ce document soit déclaré
irrecevable était prématurée puisque le Procureur n’avait pas encore demandé son
admission en preuve8. C’est donc la premiére fois qu’il est demandé a la Chambre
de statuer sur I’admissibilit¢ du document en question.

14. Le Procureur affirme que Kabiligi n’a été interrogé qu’aprés avoir ét€ informé
de ses droits par les enquéteurs et qu’il a renoncé a son droit a un conseil confor-
mément a ’article 42 (B) du Reéglement. Pendant le dialogue reproduit ci-apres,
I’accusé a regu un formulaire en frangais intitulé «Avis des droits du suspect», qui
récapitule les droits énumérés aux paragraphes (A) et (B) de l’article 42 du Regle-
ment. Au bas de ce formulaire figure une «renonciation aux droits» par laquelle le
signataire déclare qu’il a Iu et compris 1’étendue de ses droits, qu’il est disposé a
répondre aux questions, qu’il ne désire pas de conseil a ce stade et qu’aucune pro-
messe ni menace ne lui ont été faites pour obtenir son consentement. A la fin de
I’entretien, 1’accusé a signé la déclaration.

15. L’authenticité du consentement de I’accusé doit €tre appréciée a la lumiere de
tout I’entretien qui a eu lieu avant que 1’accusé n’appose sa signature sur le formu-
laire.

7Le Procureur c. Kabiligi, décision faisant suite a la requéte soulevée par la défense aux fins
de plainte et d’ouverture d’une enquéte sur des actes de torture (art. 40 (C) et 73 (A) du Regle-
ment de procédure et de preuve) rendue le 6 octobre 1998 par la Chambre de premiére instance.

8 Le Procureur c. Kabiligi et Ntabakuze, Decision on Kabiligi’s Motions to Nullify and Declare
Evidence Inadmissible (Chambre de premiere instance), 2 juin 2000, para. 22 («Le Tribunal ne
statue sur I’admissibilité d’une piéce donnée que si une partie fait part de son intention de la
faire admettre en preuve ... La Chambre fait observer qu’a ce stade de la procédure, I’on ne sait
pas si le Procureur prévoit de faire admettre 1’interrogatoire de 1’accusé en preuve. En conse-
quence, elle surseoit a statuer sur 1’admissibilité de la piéce contestée». [Traduction]
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“ Investigator : We will now provide you a copy [of the “Notice of Suspect’s
Rights, which had just been read to the Accused orally] to read, if you wish.
Can you tell us what you have decided? Do you understand your rights? Do you
have any questions about that?

Kabiligi : Thank you. I do have one question. I am prepared to exercise my
rights as soon as I understand the reasons for my arrest and the case brought
against me.

Investigator : Can you be more specific? Please clarify what you want?

Kabiligi : 1T would like to know the reason for my arrest. Am I indicted? By
whom, and why? Have I committed any crimes? Where, when and why? And
how? That’s it. I am prepared as soon as I find out the reasons for my arrest,
I will be entitled to request the assistance of counsel provided by the Interna-
tional Tribunal, as I do not have sufficient means to pay for it.

Investigator : So, at this time, you are laying down the condition that we must
first inform you of all the charges the Tribunal has against you. Is that what you
are requesting?

Kabiligi : Precisely. Before exercising my rights, before requesting the assist-
ance of counsel, I must be informed of the charges against me ... At the least
the offences I am accused of.

Investigator : Yes. But, of course, that’s indeed [?] disclosure is part of the
process. In any case, at some point, the Tribunal will have the obligation to dis-
close in full the case against you. That’s part of the standard procedure for your
defence procedure. It is obvious that you were not [?]. At some point during
your defence, you will be entitled to examine your case file. For the moment,
this interview, considered to be the first questioning [?] by Tribunal investigators,
what we are requesting is that, if you accept to speak to us. First [?] If you
accept to speak to us, we will ask you questions. Should you decide not to speak
to us, please tell us what your choice is.

Kabiligi : Personally, I am prepared to talk at this time. But, questioning or
preliminary investigation or interview of me, but reserving the right to request
the assistance of counsel and exercise the full benefit of the rights that have just
been read to me, as soon as I find out the case against me, because I don’t know
what it is at this time.

Investigator : So, you are saying that before you speak to us, you require that
your case file be disclosed to you? That’s the condition you seem to be laying
down. We are just trying to understand what you are saying. Tell us what you
want. Are you saying that you will not talk to us unless your case file is dis-
closed to you? That’s what I understood. You want your case file disclosed to
you before we ask you any questions? Is that what you are suggesting? What
exactly do you want?

Kabiligi : What I am asking is that at this time, as you explained yesterday,
this is a preliminary interview. In case — once I discover the case against me, |

%
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Enquéteur : Nous vous communiquons la copie [de 1’«Avis des droits du
suspect» qui vient d’étre lu a ’accusé] pour lecture si vous le souhaitez. Et vous
nous dites maintenant quelle est votre position. Est-ce que vous comprenez
I’étendue de vos droits? Est-ce que vous avez des questions a poser par rapport
aca?

Kabiligi : Merci. J’ai une question a poser. Je suis prét d’user de mes droits
au moment ou j’aurai pris connaissance des motifs de mon arrestation et du dos-
sier qui serait établi 2 mon endroit.

Enquéteur : Soyez plus explicite. Exprimez clairement ce que vous souhaitez.

Kabiligi : Je souhaite que je prenne connaissance de pourquoi je suis arrété.
Est-ce que je suis accusé? Par qui et pourquoi? Est-ce qu’il y a des crimes que
j’aurais commis? Ou et quand et pourquoi? Et comment? Voila. Je suis prét des
que j’aurai pris connaissance des motifs qui m’ont fait arréter, je serai en droit
de demander 1’assistance d’un avocat qui me serait fourni par le Tribunal Inter-
national, n’étant pas en mesure de me payer un avocat moi-méme. Merci.

Enquéteur : Donc, présentement vous posez comme préalable qu’on vous noti-
fie tout ce que le Tribunal a comme charges contre vous. C’est ce que vous nous
dites?

Kabiligi : Exactement. Avant d’user de mes droits, avant de faire appel a
I’assistance d’un avocat, 1’avocat, je dois lui dire les charges qui me sont ...
Enfin, les fautes qui me sont reprochées.

Enquéteur : Oui. Mais certes, c’est bien [?] la communication fait partie de la
procédure. Dans tous les cas, a un moment ou a un autre, le Tribunal sera dans
I’obligation de vous communiquer 1’intégralité du dossier qu’on a établi. Ca fait
partie des mécanismes établis pour votre défense. Il est évident qu’on ne vous
a pas pris [?]. A un moment ou 2 un autre, dans le cadre de votre défense, vous
aurez droit a votre dossier. Maintenant, pour cet entretien qui est considéré
comme le premier interrogatoire [?] par les enquéteurs du Tribunal. Ce que nous
aimerions de vous, si vous acceptez de parler. Il faut d’abord [?] ca. Si vous
acceptez de parler, nous allons vous poser certaines questions. Au cas ol vous
n’étes pas prét a parler, vous nous dites quels sont les choix qui sont les votres.

N

Kabiligi : Moi, je suis prét a parler maintenant. Mais étant une question
d’interrogatoire ou bien d’enquéte préliminaire, ou bien d’interview a mon égard
mais avec le droit de réserve que du moment que j’aurai pris connaissance de
mon dossier parce que je n’ai pas de dossier maintenant, je pourrais demander
I’assistance d’un avocat et user de tous les droits qui viennent de m’étre exposés
aussi.

Enquéteur : Donc, vous exigez comme préalable pour parler, la communication
de votre dossier. C’est ce que vous semblez poser comme préalable. C’est une
question de compréhension. Vous nous dites exactement ce que vous voulez. Ca
veut dire que vous ne voulez pas parler tant qu’on ne vous aura pas communiqué
votre dossier. C’est tel que je semble vous comprendre. Vous voulez qu’on vous
communique votre dossier avant de vous poser quelle question que ce soit? C’est
ce que vous suggérez? Ou quelle est la démarche que vous attendez?

Kabiligi : La démarche que j’entends, c’est présentement, comme vous me
I’avez expliqué hier, c’est une question d’interview préliminaire. Au cas ou ...
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will request the assistance of counsel. I am not insisting on having the presence
of counsel during this interview, but once I discover the case against me, I must
be able to exercise the full extent of the rights that have just been read to me,
that T have just taken cognisance of.

Investigator : [?]
Kabiligi : I'm ready to continue.
Investigator : At this time, you are prepared to answer our questions?

Kabiligi : 1 am prepared to answer your questions. Alone, without the assist-
ance of counsel, as I have not yet read my case file. Once I have read my case
file, I will request the assistance of counsel.

Investigator : That implies that you have now waived that right. That means
that you have now waived [?]. Momentarily. At least for today. Because should
you accept to answer our questions, that means that for the moment, you waive
that right. For now.

Kabiligi : But, it doesn’t mean I waive it?

Investigator : It is not an absolute waiver. In any event, you are entitled to
the assistance of counsel for full answer and defence. This is an international tri-
bunal with all the attendant guarantees.

Kabiligi : All right. T accept.
Investigator : Okay. In that case....

Kabiligi : At this time, for this interview, I am not requesting the assistance
of counsel. However, once I have read my case file, I will exercise the full extent
of my rights.

Investigator : Now, could you sign the waiver?

Kabiligi : During this interview, I have decided to answer all your questions

without the presence of counsel. However, in due course, I may stop the inter-
view and request the assistance of counsel.”®

16. Article 17 of the Statute and Rule 42 of the Rules state in unconditional terms
that a detainee has a right to the immediate assistance of counsel; and, further, that
questioning of the suspect “shall not proceed without the presence of counsel unless
the suspect has voluntarily waived his right to counsel”. Not all legal systems confer
this right on a detainee, but it is deeply and eloquently inscribed in the annals of
many national and international legal systems!®. Along with the right to silence, this

9 Prosecution Motion, Appendix “KABIGRA-02”, pp. K0232817-20.

10 Constitution of Canada (1982), s. 10 : “Everyone has the right on arrest or detention ... (b)
to retain and instruct counsel without delay and to be informed of that right”; New Zealand Bill
of Rights Act (1990), s. 23 (1) : “Everyone who is arrested or who is detained under any enact-
ment ... [s]hall have the right to consult and instruct a lawyer without delay and to be informed
of that right”; Constitution of South Africa (1996), Art. 35 (1) : “Everyone who is arrested for
allegedly committing an offence has the right (a) to remain silent; (b) to be informed promptly
of (i) the right to remain silent; and (ii) the consequences of not remaining silent; (c) not to be
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alors j’aurai pris connaissance de mon dossier, je pourrais alors avoir recours a
I’assistance d’un avocat. Je n’exige pas qu’il y ait un avocat au cours de cet
interview ici mais au jour ou j’aurai pris connaissance de mon dossier je devrais
pouvoir user de tous mes droits qui viennent de m’étre exposés ici, dont je viens
de prendre connaissance.

Enquéteur: [?]
Kabiligi : Je suis prét a continuer.
Enquéteur : Actuellement, vous étes prét a répondre a nos questions.

Kabiligi : Je suis prét a répondre a vos questions. A titre individuel, sans
I’assistance d’un avocat puisque je n’ai pas encore lu mon dossier. Dés que
jaurai lu le dossier, je ferai appel a I’avocat.

Enquéteur : Cela suppose que présentement vous renoncez a ce droit. Présen-
tement. Cela suppose que présentement vous renoncez a avoir [?]. Momentané-
ment. Au moins pour aujourd’hui. Parce que si vous acceptez de répondre a nos
questions, ¢a veut dire que vous renoncez momentanément a ce droit. Momen-
tanément.

Kabiligi : Mais ca ne veut pas dire que j’y renonce.

Enquéteur : Ce n’est pas une renonciation définitive. Dans tous les cas, il est
prévu que vous aurez un avocat pour que votre défense soit assurée avec le plus
d’efficacité possible. Nous sommes un tribunal international, avec toutes les
garanties que cela suppose.

Kabiligi : Bon, d’accord. Je suis d’accord.

Enquéteur : OK. Dans ce cas-ci ...

Kabiligi : Présentement, au cours de cette interview, je ne fais pas appel a
I’assistance d’un avocat. Mais au jour ou j’aurai lu mon dossier, j utiliserai tous
mes droits.

Enquéteur : La vous me signez la présente décharge?

N

Kabiligi : Au cours de cette interview, je me décide a répondre a toutes vos
questions sans la présence d’un avocat. Mais au moment opportun, je pourrais
arréter I'entrevue et requérir les services d’un avocat®.

16. Selon l’article 17 du Statut et I'article 42 du Reglement, le droit d’un détenu
d’étre assisté immédiatement d’un conseil est inconditionnel, et I’interrogatoire d’un
suspect «ne peut avoir lieu qu’en présence de son conseil, a moins que le suspect n’ait
renoncé a son droit a I’assistance d’un conseil». Si ce droit n’est pas reconnu au détenu
par tous les systémes juridiques, il est toutefois bien établi et clairement inscrit dans
les annales de nombreux systémes juridiques nationaux et internationaux!®. A I’instar

9Requéte du Procureur, annexe « KABIGRA-02», p. KOO50914 a2 KOO50916.

10 Constitution du Canada (1982), s. 10: «Chacun a le droit, en cas d’arrestation ou de
détention : ... b) d’avoir recours sans délai a I’assistance d’un avocat et d’étre informé de ce
droit»; New Zealand Bill of Rights Act (1990), S. 23 (1) : «Chacun a le droit, en cas d’arres-
tation ou de détention en vertu de telle ou telle loi, d’avoir recours sans délai a I’assistance d’un
avocat et d’étre informé de ce droit»; [Traduction]

Constitution de UAfrique du Sud (1996), art. 35 (1) : (( Toute personne arrétée parce qu(il y a
des raisons de croire qu’elle a commis une infraction a le droit (a ) de garder le silence; (b) d’étre
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right is rooted in the concern that an individual, when detained by officials for inter-
rogation, is often fearful, ignorant and vulnerable; that fear and ignorance can lead
to false confessions by the innocent; and that vulnerability can lead to abuse of the
innocent and guilty alike, particularly when a suspect is held incommunicado and in
isolation.

17. The importance of the right to counsel, and the precariousness of its exercise
by a suspect in detention, is reflected in the stringent requirement in Rule 42 (B) that
a suspect has “voluntarily waived his right to counsel” before a custodial interrogation
can take place. The heavy burden of the words “voluntarily waived” were interpreted
by a Chamber of the ICTY in Delalic :

“The burden of proof of voluntariness or absence of oppressive conduct in
obtaining a statement is on the Prosecution. Since these are essential elements
of proof fundamental to the admissibility of a statement, the Trial Chamber is
of the opinion that the nature of the issue demands for admissibility the most
exacting standard consistent with the allegation. Thus, the Prosecution claiming
voluntariness on the part of the Accused/suspect, or absence of oppressive con-
duct, is required to prove it convincingly and beyond reasonable doubt.”!!

National courts in which the right to counsel is recognized have elaborated that a
waiver cannot be voluntary unless a detainee knows of the right to which he is enti-
tled'2. To be so informed, the suspect must be informed that the right includes the

compelled to make any confession or admission that could be used in evidence against that
person”; Art. 35 (2) : “Everyone who is detained ... has the right ... (b) to choose, and to consult
with, a legal practitioner and to be informed of this right”; Fiji Constitution (Amendment) Act
1997, s. 27 : “Every person who is arrested or detained has the right : (c) to consult with a legal
practitioner of his or her choice in private in the place where he or she is detained, to be
informed of that right promptly ...”; Statute of the International Criminal Court, Art. 55 (2):
“Where there are grounds to believe that a person has committed a crime ... that person shall
also have the following rights of which he or she shall be informed prior to being questioned :
... (b) To remain silent, without such silence being a consideration in the determination of guilt
or innocence; (c) To have legal assistance of the person’s choosing, or, if the person does not
have legal assistance, to have legal assistance assigned to him or her, in any case where the inter-
ests of justice so require, and without payment by the person in any such case if the person does
not have sufficient means to pay for it; and (d) To be questioned in the presence of counsel
unless the person has voluntarily waived his or her right to counsel”; Miranda v. Arizona 384
U.S. 346 (1966) (“Miranda”); Dickerson v. United States 530 US 428 (2000) (reaffirming that
the rules announced in Miranda were constitutional rules). See also Imbriosca v. Switzerland, A
275 1993 (E Ct HR), para. 36 (finding that Article 6 of the European Convention of Human
Rights, including the right to the assistance of counsel, applies in principle to preliminary inves-
tigations).

1 Prosecutor v. Delalic et al., Decision on Zdravko Mucic’s Motion For the Exclusion of Evi-
dence (TC), 2 September 1997 (“Delalic Exclusion Decision”) , para. 42.

12 Miranda p. 475 (right to counsel must be “knowingly and intelligently waived”); R. v. Cul-
len 1992 NZLR LEXIS 689 (CA) (“Cullen”) p. 10 (“[t]he purpose of making the suspect aware
of his rights is so that he may make a decision whether to exercise them and plainly he cannot
do that if he does not understand what those rights are”); R v. Evans [1991] 1 SCR 869

4~ ~¢0



2090886_Rwanda 2004.book Page 803 Thursday, May 5, 2011 10:31 AM

ICTR-98-41 803

du droit de garder le silence, ce droit est fondé sur le fait qu'une personne détenue
aux fins d’interrogatoire par les autorités est généralement effrayée, mal informée et
vulnérable, que la peur et I’ignorance peuvent amener un innocent a faire de faux
aveux et que la vulnérabilité du suspect peut donner lieu a des irrégularités a I’encontre
de I'innocent comme du coupable, surtout lorsque le suspect est détenu au secret ou
mis a I’isolement.

17. Limportance du droit a I’assistance d’un conseil et la difficulté avec laquelle
un suspect en détention provisoire peut I’exercer expliquent le caractere strict de
I’article 42 (B) du Reéglement, qui exige que le suspect ait «renoncé a son droit a
I’assistance d’un conseil» avant que ’interrogatoire n’ait lieu. L’importance du terme
«renoncé» a été soulignée par une Chambre de premiére instance du TPIY dans
I’affaire Delalic :

«La charge de la preuve du caractére volontaire de la déclaration et de
I’absence de pressions en vue de son obtention incombent a 1’accusation. Puis-
qu’il s’agit la d’éléments de preuve essentiels pour juger de la recevabilité d’une
déclaration, la Chambre de premiére instance estime qu’il est nécessaire d’appli-
quer les critéres les plus stricts de recevabilité correspondant a 1’allégation. Ainsi,
I’accusation qui affirme que 1’accusé/le suspect fait des déclarations volontaire-
ment et qu’il n’a ét€ soumis a aucune pression, est tenue d’en faire la preuve
de maniére convaincante et au-dela de tout doute raisonnablex»!l.

Les juridictions nationales qui reconnaissent le droit a I’assistance d’un conseil ont
établi que la renonciation ne saurait étre considérée comme volontaire que si I’accusé
est informé de la nature de ce droit!2. Il faut pour cela que le suspect soit informé

informée sans délai (i) qu’elle a le droit de garder le silence; et (ii) des conséquences encourues si
elle choisit de ne pas garder le silence; (c) de ne pas étre obligée de faire une confession ou une
déclaration qui pourrait servir de preuve contre elle»; art. 35 (2) : a Tout détenu ... a le droit ... (b)
d’avoir recours a I’assistance d’un avocat et d’étre informé de ce droit»;

Constitution de Fiji (Amendement) de 1997, S. 27 : «Chacun a le droit, en cas d’arrestation ou de

détention, (c) de s’entretenir avec I’avocat de son choix en privé dans son lieu de détention, d’étre
informé de ce droit sans délai ...» [Traduction];
Statut de Rome de la Cour pénale internationale, art. 55 (2) : «Lorsqu’il y a des motifs de croire
qu’une personne a commis un crime ..., cette personne a de plus les droits suivants, dont elle est
informée avant d’étre interrogée : ... (b) Garder le silence, sans que ce silence soit pris en
considération pour la détermination de sa culpabilité ou de son innocence; (c) Etre assistée par le
défenseur de son choix ou, si elle n’en a pas, par un défenseur commis d’office chaque fois que les
intéréts de la justice ’exigent, sans avoir dans ce cas a verser de rémunération si elle n’en a pas les
moyens; et (d) Etre interrogée en présence de son conseil, & moins qu’elle n’ait renoncé
volontairement a son droit d’étre assistée d’un conseil» ;

Miranda c. Arizona 384 U.S. 346 (1966) (ci-apres «Miranda»); Dickerson c. Etats-unis
d’Amérique 530 US 428 (2000) (confiant le caractére constitutionnel des reégles énoncées dans
«Miranda». Voir également Imbriosci c. Suisse, A 275 1993 (CEDHR), para. 36 (d’ou il ressort que
I’article 6 de la Convention européenne des droits de I’homme, notamment le droit a I’assistance d’un
conseil, s’applique en principe aux enquétes préliminaires). [Traduction].

W Le Procureur c. Delalic et consorts, Décision relative a I’exception préjudicielle de 1’accusé
Zdravko Mucic aux fins de I’irrecevabilité de moyens de preuve, 2 septembre 1997 (ci-apres la
«décision Delalic»), para. 42.

12 Miranda, p. 475 (la renonciation au droit & I’assistance d’un conseil doit étre «volontaire»
et «en connaissance de cause»; R. ¢ . Cullen 1992 NZLR LEXIS 689 (CA) («Cullen»), p. 10
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right to the prompt assistance of counsel, prior to and during any questioning. Any
implication that the right is conditional, or that the presence of counsel may be
delayed until after the questioning, renders any waiver defective!’. These rights, and
the practical mechanisms for their exercise, must be communicated in a manner that
is reasonably understandable to the detainee, and not “simply by some incantation
which a detainee may not understand.”'* Generally, a suspect may be taken to com-
prehend what a reasonable person would understand; but where there are indications
that a witness is confused, steps must be taken to ensure that the suspect does actually
understand the nature of his or her rights'>.

18. Once the detainee has been fully apprised of his right to the assistance of coun-
sel, he or she is in a position to voluntarily waive the right. The waiver must be
shown “convincingly and beyond reasonable doubt”. It must be express and unequiv-
ocal, and must clearly relate to the interview in which the statement in question is
taken '€,

(“Evans”), p. 891 (“[A] person who does not understand his or her right cannot be expected to
assert it”).

3 Miranda p. 479 (“|The detainee] must be warned prior to any questioning that he has the
right to remain silent, that anything he says can be sued against him in a court of law, that he
has the right to the presence of an attorney, and that if he cannot an attorney one will be appoint-
ed for him prior to any questioning if he so desires.”); R v. Bartle, [1994] 3 S.C.R. 173 (“Bar-
tle”), p. 191 (“[A] person who is “detained” within the meaning of s. 10 of the Charter is in
immediate need of legal advice in order to protect his or her right against self-incrimination and
to assist him or her in regaining his or her liberty .... a detainee is entitled as of right to seek
such legal advice ‘without delay’ and upon request”).

14 Cullen p. 10 (“[t]the fundamental rights conferred or confirmed by the New Zealand Bill
of Rights Act 1990 are not to be regarded as satisfied simply by some incantation which a detain-
ee may not understand. The purpose of making the suspect aware of his rights is so that he make
a decision whether to exercise them and plainly he cannot do that if he does not understand what
those rights are”); S v. Melani and others 1995 SACLR LEXIS 290 pp. 47-48 (Sup. Ct., Eastern
Cape) (“[i]n order to give effect to an accused’s right in terms of section 25 (1) (c) he or she
must be informed of his or her right to consult in manner that it can reasonably be supposed
that he or she has understood the content of that right”).

15 Evans pp. 890-91 (“In most cases, one can infer from the circumstances that the accused
understands what he has been told. In such cases, the police are required to go no further ...
But where, as here, there is a positive indication that the accused does no understand his right
to counsel, the police cannot rely on their mechanical recitation of the right to the accused; they
must take steps to facilitate that understanding ... It is true that [the police] informed the appel-
lant of his right to counsel. But they did not explain that right when he indicated that he did
not understand it”).

16 Delalic Exclusion Decision, para. 42. See Pfeifer and Plankl v. Austria, A 227 1992 (E Ct
HR), para. 37 (“the waiver of a right guaranteed by the Convention — insofar as it is permissible
— must be established in an unequivocal manner”); Bartle para. 39 (must be “clear and unequiv-
ocal that the person is waiving the procedural safeguard”); Miranda p. 475 (“An express state-
ment that the individual is willing to make a statement and does not want an attorney followed
closely by a statement could constitute a waiver”).

4~ ~¢
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de son droit a se faire immédiatement assister d’un conseil avant et pendant 1’inter-
rogatoire. Le fait de laisser entendre a 1’accusé que ce droit est conditionnel ou que
I’intervention du conseil peut étre reportée jusqu’a la fin de I’interrogatoire suffit a
invalider la renonciation!3. Ce droit et les mécanismes pratiques permettant de 1’exer-
cer doivent étre communiqués de telle maniére que le détenu puisse les comprendre
et non «simplement &tre lus comme une litanie que le détenu peut ne pas
comprendre» 4. On part généralement du principe qu’un suspect peut comprendre ce
qui est a la portée de toute personne douée de raison; mais s’il y a des raisons de
croire que le suspect ne saisit pas de quoi il retourne, tout doit €tre mis en oeuvre
pour qu’il comprenne effectivement en quoi consistent ses droits 3.

18. Une fois que le détenu est parfaitement informé de son droit a 1’assistance d’un
conseil, il lui est dés lors loisible de renoncer audit droit. La renonciation volontaire
doit étre «convaincante et au-dela du doute raisonnable». Elle doit étre délibérée et
sans équivoque et clairement circonscrite a 1’interrogatoire lors duquel la déclaration
en question est recueillie®.

(«le suspect est informé de ses droits pour qu’il puisse le cas échéant les exercer, ce qu’il ne
saurait faire de toute évidence s’il n’en connait pas la teneur») [Traduction]; R c¢. Evans [1991]
1 SCR 869 («Evans»), p. 891 («Une personne qui ne comprend pas son droit n’est pas en mesure
de I’exercer»).

13 Miranda, p. 479 («Avant d’étre interrogé, [le détenu] doit étre averti qu’il a le droit de gard-
er le silence, que chacune de ses déclarations pourra étre utilisée comme moyen de preuve contre
lui, et qu’il a droit a Iassistance d’un conseil ou, s’il est indigent, d’un conseil commis d’office
a titre gratuit») [Traduction]; R c. Bartle, [1994] 3 SCR. 173 («Bartle»), p. 191 («[Une] per-
sonne ‘détenue’ au sens de I’art. 10 de la Charte a immédiatement besoin de conseils juridiques,
afin de protéger son droit de ne pas s’incriminer et d’obtenir une aide pour recouvrer sa liberté :..
L’alinéa 10 (b) habilite la personne détenue a recourir de plein droit a 1’assistance d’un avocat
‘sans délai’ et sur demande»).

14 Cullen, p. 10 («Pour informer un détenu des droits fondamentaux garantis ou confirmés par
le New Zealand Bill of Rights Act de 1990, les policiers ne peuvent se contenter de réciter rit-
uellement la mise en garde relative a ce droit que le détenu peut ne pas comprendre. Le suspect
est informé de ses droits afin qu’il puisse décider de les exercer et il ne peut manifestement pas
le faire s’il ne comprend pas en quoi consistent lesdits droits.»); S c. Melani et consorts 1995
SACLR LEXIS 290 pp. 47 et 48 (Cour d’appel, Eastern Cape) («Pour qu’un accusé puisse exer-
cer ses droits au sens de I’article 25 (1) (c), il doit étre informé de son droit a I’assistance d’un
conseil de maniere telle que ’on puisse raisonnablement penser qu’il a compris en quoi consiste
ce droit») [Traduction].

15 Evans, p. 891 («Dans la plupart des cas, il est possible de conclure, d’aprés les circonstanc-
es, que 1’accusé comprend ce qui lui est dit. Dans ces cas, les policiers ne sont pas tenus de
faire plus ... Mais lorsque, comme en I’espece, il y a des signes concrets que 1’accusé ne com-
prend pas son droit a I’assistance d’un avocat, les policiers ne peuvent se contenter de la réci-
tation rituelle de la mise en garde relative a ce droit de 1’accusé; ils doivent prendre des mesures
pour faciliter cette compréhension. ... Il est vrai qu’ils ont informé I’appelant de son droit a
I’assistance d’un avocat. Cependant, ils ne lui ont pas expliqué ce droit quand il a mentionné
qu’il ne le comprenait pas.»).

16 Décision Delalic sur I’irrecevabilité, para. 42. Voir Pfeifer et Plankl c. Autriche, A 227 1992
(CEDHR), para. 37 («la renonciation a un droit garanti par la Convention - pour autant qu’elle
soit licite - doit se trouver établie de maniére non équivoque» ); Bartle, para. 39 (il faut qu’«il
soit bien clair que la personne renonce au moyen de procédure congu pour sa protection»);
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19. Relying on these principles, the Chamber is of the view that the Prosecution
has not discharged its burden of showing that the Accused Kabiligi voluntarily waived
his right to the assistance of counsel, as required by Rule 42 (B). At the beginning
of his interview with the investigators, the Accused demonstrated that he did not
understand that he had an immediate right to the assistance of counsel. He asked
repeatedly to be informed of the charges against him, and seems to have believed that
“as soon as I find out the reasons for my arrest, I will be entitled to request the assist-
ance of counsel”, and that “before exercising my rights, before requesting the assist-
ance of counsel, I must be informed of the charges against me”. Rather than correct-
ing the Accused’s misperception that his right to counsel was conditional upon being
informed of the case against him, the investigators responded that “standard proce-
dure” is that disclosure would happen later. The Accused then attempted to reserve
the right to request the assistance of counsel “as soon as I find out the case against
me, because I don’t know what it is at this time”. This again should have demon-
strated to the investigators that the Accused was still confused, and probably did not
understand that he had the right to assistance of counsel immediately. Nothing in the
remainder of the interview indicates that the Accused’s misunderstanding was ever
corrected, and at no time did the investigators advise the Accused that he had an
immediate right to the assistance of counsel during questioning. Under these circum-
stances, the Prosecution has not proven that there was a waiver of the right to coun-
sel, as required by Rule 42 (B).

20. The Chamber is further of the view that the Accused actually did invoke the
right to counsel at the beginning of his interview. The Accused states three times that
as soon as he is informed of the case against him, he would then “exercise” the right
of, or “be entitled” to, the assistance of counsel. He also purports to ‘“exercise the
full benefit of the rights that have just been read to me, as soon as I find out the
case against me”. The investigators should have recognized that this was a confused
attempt to invoke the right to counsel, and ceased their questioning immediately. Rule
42 (B) expressly states that questioning “shall not proceed” in the absence of a vol-
untary waiver. It was improper for the investigators to have explained that “standard
procedure” was that disclosure occurred at a later time, thereby possibly implying that
the right to counsel was also only available at a later time. The Accused was under
the impression that the interview was “preliminary”, but the investigators proceeded
to ask important questions of substance. The questioning of the Accused after his
attempted invocation of the right to counsel, including the apparent waiver of that
right, violated Rule 42 (B).

21. The right to counsel during a custodial interrogation is closely intertwined with
the exercise of the right to silence; the right to be cautioned that any statement made
may be used against the detainee in evidence at trial; and the right in Article 20 (4)
(g) of the Statute “[n]ot to be compelled to testify against himself or herself or to
confess guilt”. Without at least the opportunity to choose whether to consult with
counsel, there is a possibility that an accused will answer the questions of investiga-
tors in ignorance of the other rights to which he or she is entitled. For this reason,
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19. Se fondant sur ces principes, la Chambre de premicre instance est d’avis que
le Procureur n’est pas parvenu a démontrer que 1’accusé Kabiligi a volontairement
renoncé a son droit a 1’assistance d’un conseil comme prévu par I’article 42 (B) du
Reéglement. Au début de son interrogatoire par les enquéteurs, I’accusé a montré qu’il
ne comprenait pas qu’il avait droit sans délai a 1’assistance d’un conseil. Il a demandé
a plusieurs reprises a étre informé des crimes qui lui étaient reprochés et a semblé
croire que «des qu’[il] aurai[t] pris connaissance des motifs qui [I’]Jont fait arréter,
[il] serai[t] en droit de demander 1’assistance d’un avocat» et qu’«avant d’user de
[s]es droits, avant de faire appel a I’assistance d’un avocat, [on] [devait] lui dire [...]
les fautes qui [lui étaient] reprochées». Au lieu de corriger I'erreur de 1’accusé qui
pensait n’avoir droit a I’assistance d’un avocat qu’apres avoir été informé de ce qui
lui était reproché, les enquéteurs ont répondu que «la communication fai[sai]t partie
de la procédure» et que son dossier lui serait communiqué par la suite. L’accusé a
alors tenté de se réserver le droit de demander par la suite I’assistance d’un avocat
le moment venu («du moment que j’aurai pris connaissance de mon dossier parce que
je n’ai pas de dossier maintenant»). Cela aurait di faire comprendre aux enquéteurs
que l’accusé était quelque peu désemparé et ne comprenait probablement pas qu’il
avait droit sans délai a 1’assistance d’un conseil. Rien dans la suite de I’interrogatoire
ne donne a penser que la méprise de I’accusé a été corrigée, et les enquéteurs n’ont
Jamais averti I’accusé gu’il avait immédiatement droit a I'assistance d’un conseil pen-
dant I’interrogatoire. Etant donné ce qui précede, le Procureur n’a pas établi que
I’accusé avait volontairement renoncé au droit a I’assistance d’un conseil comme le
prévoit I’article 42 (B) du Reéglement.

20. La Chambre estime également que 1’accusé a évoqué le droit a 1’assistance d’un
conseil au début de I’interrogatoire. En effet, il a déclaré a trois reprises qu’il serait
prét a «user de [s]es droits» ou qu’il «serait en droit» de demander I’assistance d’un
avocat des qu’il aurait pris connaissance des motifs de son arrestation. Il a également
dit : «au jour ol j’aurai pris connaissance de mon dossier, je devrais pouvoir user de
tous mes droits qui viennent de m’étre exposés ici, dont je viens de prendre
connaissance.» Les enquéteurs auraient dii se rendre compte que 1’accusé essayait
ainsi confusément d’invoquer le droit a I’assistance d’un conseil et mettre immédia-
tement fin a l'interrogatoire. L’article 42 (B) du Reglement prévoit expressément que
I’interrogatoire «ne peut avoir lieu» si le suspect n’a pas renoncé a ce droit. Il était
incorrect de la part des enquéteurs d’expliquer que «la communication fait partie de
la procédure» et que son dossier lui serait communiqué plus tard, laissant ainsi pro-
bablement entendre a 1’accusé qu’il ne pouvait exercer son droit a 1’assistance d’un
conseil que plus tard. L’accusé pensait que ’interrogatoire était «préliminaire», mais
les enquéteurs lui ont posé d’importantes questions de fond. Le fait d’interroger
I’accusé apres qu’il eut essayé d’invoquer son droit a 1’assistance d’un conseil, y com-
pris sa renonciation apparente a ce droit, constituait une violation de I’article 42 (B)
du Reéglement.

21. Le droit d’un suspect a 1’assistance d’un conseil au cours d’un interrogatoire
mené pendant la détention provisoire est étroitement lié au droit de garder le silence;
au droit d’étre averti que toute déclaration qu’il ferait pourrait étre utilisée contre lui
au proces; et au droit prescrit par ’article 20 (4) (g) du Statut de ne pas étre forcé
de témoigner contre lui-méme ou de s’avouer coupable.» Si méme la possibilité de
choisir de se faire assister d’un conseil ne lui est pas donnée, il est probable que
I’accusé répondra aux questions des enquéteurs parce qu’il ignore ses autres droits.
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the consequence of non-waiver of the right is expressly set forth in the Rule 42 (B):
questioning “shall not proceed without the presence of counsel unless the suspect has
voluntarily waived his right to counsel”. As stated by the ICTY Chamber in Delalic,
it is difficult to imagine a statement taken in violation of the fundamental right to
the assistance of counsel which would not require its exclusion under Rule 95 as
being “antithetical to, and would seriously damage, the integrity of the proceedings.”!”
In any event, no circumstances have been raised by the Prosecution to suggest that
exclusion is not the appropriate response to the violation of the right. The interview
of the Accused Kabiligi is excluded.

(ii) Documents Created Contemporaneous with Events

(a) BAGOTHE-38

22. Rule 89 (C) provides the Chamber with the discretion to admit any relevant
evidence which it deems to have probative value. Conversely, this rule imposes an
obligation to refuse evidence which is not relevant or does not have probative value!®,
At the admissibility stage, the moving party need only make a prima facie showing
that the document is relevant and has probative value!®. This Chamber recently dis-
cussed in detail the conditions for admission of documentary evidence :

“In offering a document for admission as evidence, the moving party must as
an initial matter explain what the document is. The moving party must further
provide indications that the document is authentic — that is, that the document
is actually what the moving party purports it to be. There are no technical rules
or preconditions for authentication of a document, but there must be “sufficient
indicia of reliability” to justify its admission. Indicia of reliability which have
justified admission of documents in the jurisprudence of the ad hoc Tribunals
include : the place in which the document was seized, in conjunction with testi-
mony describing the chain of custody since the seizure of the document; cor-
roboration of the contents of the document with other evidence; and the nature
of the document itself, such as signatures, stamps, or even the form of the hand-
writing?0. Authenticity and reliability are overlapping concepts : the fact that the

17Delalic Exclusion Decision, para. 43.

18 Bagasora, et. al., Decision on Admissibility of Evidence of Witness DBQ (TC), 18 Novem-
ber 2003, para. 8.

19 Bagosora et al., Decision on Admission of Tab 19 of Binder Produced in Connection with
Appearance of Witness Maxwell Nkole (TC), 13 September 2004, para. 7; Musema, Judgement,
TC, paras. 35-38.

20 Delalic, Decision on Application of Defendant Zejnil Delalic for Leave to Appeal Against
the Decision of the Trial Chamber of 19 January 1998 for the Admissibility of Evidence (AC),
4 March 1998, para. 18; Kordic and Cerkez, Decision on Prosecutor’s Submissions Concerning
‘Zagreb Exhibits’ and Presidential Transcripts (TC), 1 December 2000, paras. 43-44; Brdanin and
Talic, Order on the Standards Governing the Admission of Evidence (TC), 15 February 2002,
para. 20.
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C’est pourquoi la conséquence de la renonciation a ce droit est expressément prévue
a l’article 42 (B) du Reglement en ces termes : «L’interrogatoire d’un suspect ne peut
avoir lieu qu’en présence de son conseil, a moins que le suspect n’ait renoncé a son
droit a I’assistance d’un conseil.» Comme 1’a déclaré la Chambre de premicre ins-
tance du TPIY dans D’affaire Delalic, il parait difficile qu’une déclaration recueillie
en infraction au droit fondamental a 1’assistance d’un avocat satisfasse les dispositions
de Dl’article 95 et ne soit pas frappée d’exclusion du fait que son admission «irait a
I’encontre d’une bonne administration de la justice et y porterait gravement
atteinte»'”. En tout état de cause, le Procureur n’ayant pas présenté d’arguments ten-
dant a démontrer que la violation de ce droit ne doit pas entrainer 1’inadmissibilité,
I’interrogatoire de Kabiligi est déclaré inadmissible en preuve.

ii) Documents établis a I’époque des faits

a) BAGOTHE-38

22. Larticle 89 (C) du Reglement permet a la Chambre d’admettre souverainement
tout élément de preuve pertinent dont elle estime qu’il a valeur probante. Inversement,
il Iui impose de rejeter tout élément de preuve qui est non pertinent ou n’a pas valeur
probante'®. Au stade de 1’admissibilité des preuves, la partie requérante doit simple-
ment établir ’existence d’indices suffisants pour conclure que le document est perti-
nent et a valeur probante!®. La présente Chambre a examiné récemment en détail les
normes d’admission des éléments de preuve documentaires et conclu ce qui suit :

«En demandant I’admission en preuve d’un document, la partie requérante doit
commencer par expliquer la nature dudit document. Elle doit également montrer
que le document est authentique — c’est-a-dire qu’il correspond a la description
qu’elle en donne. Il n’existe pas de regles techniques ou des conditions préalables
pour authentifier un document, mais il faut qu’il présente des «indices de fiabilité
suffisants» pour en justifier I’admission. Les indices de fiabilit€ qui ont justifié
I’admission de documents dans la jurisprudence des tribunaux spéciaux sont
notamment les suivants : le lieu de saisie du document accompagné du témoi-
gnage relatant la chaine de conservation du document depuis le moment de sa
saisie, la corroboration du contenu du document par d’autres éléments de preuve,
la nature méme du document, a savoir, les signatures et les cachets apposés sur
lui ou méme la forme de 1’écriture de son auteur?’. L authenticité et la fiabilité

17Décision Delalic sur I'irrecevabilité, para. 43.

18 Bagosora et consorts, Décision relative 3 1’admissibilité de la déposition du témoin DBQ,
18 novembre 2003, §8.

19 Bagosora et consorts, Decision on Admission of Tab 19 of Binder Produced in Connection
with Appearance of Witness Maxwell Nkole (TC), 13 septembre 2004, para. 7;jugement Musema,
paras. 35 a 38.

20 Delalic, Arrét relatif a la requéte de 1’accusé Zejnil Delalic aux fins d’autorisation d’inter-
jeter appel de la décision de la Chambre de premiere instance en date du 19 janvier 1998 con-
cernant la recevabilité d’éléments de preuve, 4 mars 1998, para. 18; Kordic et Cerkez, Décision
relative a la requéte du Procureur concernant les «pieces de Zagreb» et les comptes rendus prési-
dentiels, ler décembre 2000, paras. 43 et 44; Brdanin et Talic, Ordonnance relative aux normes
régissant I’admission d’éléments de preuve, 15 février 2002, §20.
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document is what it purports to be enhances the likely truth of the contents there-
of. On the other hand, if the document is not what the moving party purports it
to be, the contents of the document cannot be considered reliable, or as having

probative value?!.”

23. The Prosecution asserts that the written authorisation to purchase arms and
ammunition, dated 27 July 1993, purportedly signed by Bagosora in his official capac-
ity as Directeur de Cabinet of the Ministry of Defence (BAGOTHE-38), is relevant
to the manner in which Bagosora signed authorisations, given that the Defence for
Bagosora challenged this in its cross-examination of Prosecution Witness KJ. The
Chamber notes that the Defence has not conceded the authenticity of the document
and only admits that the signature appears to be that of Bagosora. The document is
relevant and will be admitted. Its authenticity and evidentiary weight will be assessed
in the context of all available evidence.

(b)BAGOTHE-25 and BAGOTHE-26

24. The Defence for Bagosora agrees to the admission of BAGOTHE-25 on con-
dition that two other documents produced by the Prosecution, BAGOTHE-34 and
BELGGVT-2, also be admitted into evidence to provide additional context. This is
not a valid objection to the admission of the document. There is no need to condition
the admission of one document upon the introduction of a second document which
may provide additional information on a matter discussed in the first. The Defence
may itself introduce any relevant and admissible evidence at the time of its choosing.
Accordingly, BAGOTHE-25 is admissible.

25. The Defence for Bagosora asks the Chamber to refrain from any decision on
the admissibility of BAGOTHE-26 until such time as an original of the document is
produced for inspection by the Prosecution. The Prosecution has not indicated whether
it is in possession of an original of the document. While an original of a document
is not a precondition for admissibility, the Chamber would expect that, when availa-
ble, an original of a document should be provided for inspection to assist the parties
in assessing the authenticity of the document. Without further clarification concerning
the availability of an original of the document, the Chamber declines to admit the
document at the present stage.

(c) UNAMIRZ-04

26. The Defence made no objection to the admission of the agreement between the
United Nations and Rwanda on the status of UNAMIR forces in Rwanda in 1994.
The Chamber considers the document admissible.

FOR THE ABOVE REASONS, THE CHAMBER

21 Bagosora et al., Decision on Admission of Tab 19 of Binder Produced in Connection with
Appearance of Witness Maxwell Nkole (TC), 13 September 2004, para. 8.
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sont des notions qui se recouvrent partiellement : le fait pour le document d’étre
effectivement ce qu’il est censé étre milite en faveur de la véracité de son conte-
nu. Si toutefois le document n’est pas tel que la partie requérante le présente,
le contenu du document ne saurait étre considéré comme fiable ou comme ayant
valeur probante.»?2!

23. Le Procureur affirme que I’autorisation écrite d’achat d’armes et de munitions,
datée du 27 juillet 1993, qui aurait été signée par Bagosora en sa qualité de directeur
de Cabinet au Ministere de la défense (BAGOTHE-38) est conforme a la maniére
dont Bagosora signait les autorisations, méme si la défense de Bagosora 1’a contesté
lors du contre-interrogatoire du témoin a charge KJ. La Chambre reléve que la
défense n’a pas reconnu 1’authenticité de ce document, se contentant de déclarer que
la signature qui y est apposée semble étre celle de Bagosora. Ce document est per-
tinent et est admis en preuve. Son authenticité et la valeur probante a lui accorder
seront déterminées compte tenu de tous les éléments de preuve disponibles.

b) BAGOTHE-25 et BAGOTHE-26
24. La défense de Bagosora accepte 1’admission de BAGOTHE-25 a condition que

deux autres documents produits par le Procureur, a savoir BAGOTHE-34 et BELG-
GVT-2, soient également admis en preuve pour apporter des informations supplémen-
taires permettant de mieux le comprendre. Il ne s’agit pas la d’une objection valable
a ’admission d’un document. Il n’est pas nécessaire d’assujettir 1’admission d’un
document a I’introduction d’une autre piece susceptible de fournir des informations
supplémentaires sur une question examinée dans le premier document. La défense
peut a tout moment introduire un élément de preuve pertinent et admissible. En consé-

quence, BAGOTHE-25 est admis en preuve.

25. La défense de Bagosora demande a la Chambre de surseoir a se prononcer sur
I’admissibilit¢ de BAGOTHE-26 jusqu’a ce que le Procureur produise I’original de
ce document pour inspection. Celui-ci n’a pas indiqué s’il est ou non en possession
dudit original. L’original d’'un document n’est pas une condition préalable a son
admissibilité en preuve, mais, au cas ou il est disponible, la Chambre s’attend a ce
que I’original d’'un document soit fourni pour inspection de manicére a permettre aux
parties d’en évaluer 1’authenticité. Enfin, elle conclut qu’en 1’absence de toute infor-
mation relative a la disponibilité de 1’original en question, elle surseoit a statuer sur

N

son admissibilité a ce stade de la procédure.

(c) UNAMIRZ-04

26. La défense n’a fait aucune objection a I’admission en preuve de 1’accord entre
les Nations Unies et la République rwandaise sur le statut de la MINUAR signé au
Rwanda en 1994. La Chambre consideére que ce document est admissible.

PAR CES MOTIFS, le Tribunal

21 Bagosora et consorts, Decision on Admission of Tab 19 of Binder Produced in Connection
with Appearance of Witness Maxwell Nkole (TC), 13 septembre 2004, para. 8.
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GRANTS the Prosecution motions to admit into evidence the records of interviews
of the Accused Ntabakuze, identified as NTABALO-14 and -15; the written author-
isation to purchase arms (BAGOTHE-38); the documents relating to transport of arms
(BAGOTHE-25); the Agreement between the United Nations and Rwanda on the Sta-
tus of UNAMIR (UNAMIRZ-04);

DIRECTS the Registry to mark each of the admitted documents as a Prosecution
exhibit; and

DENIES the Prosecution motion in respect of KABIGRA-01 and -02 and
BAGOTHE-26.

Arusha, 14 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

skekok
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FAIT DROIT a la requéte du Procureur en admission en preuve des enregistrements
des interrogatoires de l’accusé Ntabakuze (NTABALO-14 et 15); de I’autorisation
écrite d’achat d’armes (BAGOTHE-38); des documents relatifs au transport d’armes
(BAGOTHE-25); et de I’accord entre les Nations Unies et le Gouvernement du Rwan-
da sur le statut de la MINUAR (UNAMIRZ-04);

DEMANDE au Greffe d’enregistrer chacun des documents admis et de les verser
au dossier comme pieces a conviction du Procureur;

REJETTE Ia requéte du Procureur en ce qui concerne les documents KABIGRA-
O1 et -02 et BAGOTHE-26.

Arusha, le 14 octobre 2004
[Signé] : Erik Mose; Jai Ram Reddy; Sergei Alekseevich Egorov

KRk
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Decision on the Defence Motion
to Unseal the Identity of Witness XAM
15 October 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora, Ntabakuze — protected witnesses — removal of the protection — identity —
exceptional circumstances — no prejudice — motion denied

International cases cited :

LC.T.R. : Trial Chamber III, The Prosecutor v. Théoneste Bagosora et al., Decision
on the Prosecution Motion for the Harmonisation and Modification of Protective
Measures for Witnesses, 29 November 2001 (ICTR-98-41-1, Reports 2001, p. 1082) —
Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Reconsid-
eration of order to Reduce Witness List and on Motion for Contempt for Violation of
that Order, 1 March 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial Chamber, The
Prosecutor v. Théoneste Bagosora et al., Decision on Prosecutor’s Motion for Recon-
sideration of the Trial Chamber’s “Decision on Prosecutor’s Motion for Leave to Vary
the Witness List Pursuant to Rule 73 bis (e)”, 15 June 2004 (ICTR-98-41-1, Reports
2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Bagosora and Ntabakuze Confidential Motion to Have
the Trial Chamber Unseal the Identity of Prosecution Witness XAM?”, filed on 4 Octo-
ber 2004,

CONSIDERING the Prosecution’s response, filed on 5 October 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 29 November 2001, the Chamber issued a witness protection order for all
Prosecution witnesses, including Witness XAM!. The witness testified on 29 Septem-
ber 2004. During cross-examination, the Defence raised questions concerning the wit-
ness’s need for protection, and he expressed a continued desire to remain protected?.

! Bagosora et al., Decision on the Prosecution Motion for the Harmonisation and Modification
of Protective Measures for Witnesses (TC), 29 November 2001.
2T. 29 September 2004 pp. 8-9.
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SUBMISSIONS

2. The Defence motion seeks to remove the witness protection measures previously
granted to Witness XAM. The witness should have testified openly given his position
and the fact that no evidence suggested that he had a subjective or objective fear of
testifying openly without a pseudonym. The Defence also argues that protection meas-
ures should cease when they are no longer applicable. Consequently, the Chamber
should have questioned the witness a priori to determine whether there was any basis
for allowing him to testify with a pseudonym or in closed session.

3. The Prosecution argues that the Defence’s motion lacks foundation in either the
Rules or Tribunal jurisprudence.

DELIBERATIONS

4. Unsealing the identity of Witness XAM would require the Chamber to review
and reverse its initial grant of protection. Only exceptional circumstances would jus-
tify such a review, for instance, a finding that the grant of protection was an error
in law or an abuse of discretion, or that new circumstances called into question the
basis for the initial decision3. The Defence cites no exceptional circumstances that
warrant reversing of the Chamber’s initial grant of protection.

5. Witness XAM’s identity was fully disclosed to the Defence well before his tes-
timony. He gave almost the entirety of his testimony in an open session. Based on
the existing protection order, however, Witness XAM was allowed to testify with a
pseudonym and to provide identifying information in a brief closed session to protect
his identity from public disclosure. It was clear that he wanted to testify under pseu-
donym. The Defence has not alleged, nor can the Chamber identify, any prejudice
flowing from the use of these minimal protective measures during Witness XAM’s
testimony.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the joint Defence motion.
Arusha, 15 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Aok

3 Bagosora et al., Decision on Prosecutor’s Motion for Reconsideration of the Trial Chamber’s
“Decision on Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis
(e)” (TC), 15 June (2004), paras. 7-9, citing Bagosora et al., Decision on Reconsideration of
order to Reduce Witness List and on Motion for Contempt for Violation of that Order (TC),
1 March 2004, para. 11.
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Decision on Prosecution Request for Extension of Time
to Respond to Expected Defence Motions
21 October 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber 1
Judge : Erik Mgse

Bagosora — motion for acquittal — extension of time — consolidated response — trans-
lation — Prosecution — motion granted

International instruments cited : Rules of procedure and evidence, Rule 73 (A) and
(E), 98 bis

International cases cited :

LC.T.R. : Trial Chamber, The Proscutor v. Ferdinand Nahimana et al., Reasons for
Oral Decision of 17 September 2002 on the Motion for Acquittal, 25 September 2002
(ICTR-96-11, Reports 2002, p. X) — Appeals Chamber, The Prosecutor v. X Bizimingu,
Decision on the Application to Appeal Against the Provisional Release Decision of
Trial Chamber II of 4 November 2002, 13 December 2002 (Reports 2002, p. X) —
Appeals Chamber, The Prosecutor v. Elie Ndayambaje, Decision on Motion to Appeal
Against the Provisional Release Decision of Trial Chamber Il of 21 October 2002,
10 January 2003 (ICTR-98-42-A, Reports 2003, p. 2260) — Trial Chamber III, The
Prosecutor v. Francois Karera, Decision on the Prosecutor’s Extremely Urgent Motion
for Extension of Time to File a Response to a Defence Motion, 26 February 2003
(ICTR-2001-74-1, Reports 2003, p. 2378)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Chamber in accordance with Rule 73 (A) of the Rules of Procedure and Evidence
(“the Rules”);

BEING SEIZED of the Prosecution “Request” to extend the time-limit to respond
to expected Defence motions for acquittal under Rules 73 and 98 bis, filed on 19
October 2004 ;

HEREBY DECIDES the motion.

1. On 18 October 2004, the Defence for Bagosora filed a motion under Rule 98
bis for acquittal on the basis that the Prosecution has presented insufficient evidence
to sustain a conviction on various counts of the Indictment. The Prosecution indicates
that it expects the other Defence teams to also file motions for acquittal, and requests
that the five day time-limit for responding to motions, set out in Rule 73 (E), start
to run only from the date of filing of the last such Defence motion, or from the expi-
ration of the time limit under Rule 98 bis, whichever is sooner. It argues that as the
four co-defendants are charged with conspiracy, any response must take account of

- ikl
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the submissions of all four Defence teams. Furthermore, the Prosecution intends to
respond to all four Defence motions with a single response, minimizing duplication
of argument.

2. The Chamber grants the relief requested. A consolidated Prosecution response
to Rule 98 bis motions has been the practice in the past, and would encourage a more

efficient presentation of argument in this casel.

3. The Prosecution also argues that this extension is justified because it “must
arrange for translation” of Defence motions from French into English. The Chamber
recalls, however, that, as an organ of the Tribunal, the Prosecution is expected to be
able to function in both of its working languages. The absence of a translation from
one of the working languages to the other does not justify an extension of the time-
limit for the Prosecution?.

FOR THE ABOVE REASONS, THE CHAMBER

GRANTS the motion to extend the deadline for the Prosecution to respond to any
motions for acquittal under Rule 98 bis until five days after the last defendant files
his motion, or until five days after the expiration of the time limit prescribed by Rule
98 bis, whichever is earlier.

Arusha, 21 October 2004
[Signed] : Erik Mgse

ok

Decision on Bagosora Defence’s Request
for a Subpoena Regarding Mamadou Kane
22 October 2004 (ICTR-98-41-T)

(Original : English)

Trial Chamber I

[Signed] : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov
Bagosora — subpoena — relevant information — no other means — motion granted

International instruments cited : Rules of procedure and evidence, Rule 54

! Nahimana et al., Reasons for Oral Decision of 17 September 2002 on the Motion for Acquit-
tal (TC), 25 September 2002.

2 Bizimingu, Decision on the Application to Appeal Against the Provisional Release Decision
of Trial Chamber II of 4 November 2002 (AC), 13 December 2002, p. 3; Ndayambaje, Decision
on Motion to Appeal Against the Provisional Release Decision of Trial Chamber II of 21 October
2002 (AC), 10 January 2003, p. 4; Karera, Decision on the Prosecutor’s Extremely Urgent Motion
for Extension of Time to File a Response to a Defence Motion (TC), 26 February 2003, p. 2.
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International case cited :

LC.T.R. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Request for Subpoena of Major General Yaache and Cooperation of the Republic of
Ghana, 23 June 2004 (ICTR-98-41-I, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Ex Parte “Requéte de la défense de Bagosora aux fins
de délivrance d’une citation a comparaitre”, filed on 1 October 2004;

HEREBY DECIDES the motion.

SUBMISSIONS

1. The Bagosora Defence requests the Chamber to issue a subpoena under Rule 54
of the Rules of Evidence and Procedure (“the Rules”), compelling Mr Mamadou Kane
to meet with the Defence. Mr Kane was the Political Adviser to the Special Repre-
sentative of the Secretary-General in Rwanda and was present in Rwanda from
December 1993 to May 1994. The Defence asserts that Mr Kane has information
relating to, and wants to discuss with him, the negotiations on the Arusha Accords,
the 1994 ceasefire, planning of the massacres in 1994, his knowledge of the Accused
Bagosora, political assassinations and his observations on incitement of the population
and the difficulty in controlling the military. The Defence has tried unsuccessfully to
meet with Mr Kane many times since 1999; Mr Kane has recently expressed a refusal
to meet with the Defence.

DELIBERATIONS

2. Rule 54 of the Rules provides that “a Judge or a Trial Chamber may issue such
orders, summonses, subpoenas, warrants and transfer orders as may be necessary for
the purposes of an investigation or for the preparation or conduct of the trial”. In a
previous decision, the Chamber held that :

“When the Defence is not fully aware of the nature and relevance of the tes-
timony of a prospective witness it is in the interests of justice to allow the
Defence to meet the witness and assess his testimony. However, the Defence
must first demonstrate that it has made reasonable attempts to obtain the volun-
tary cooperation of the parties involved and has been unsuccessful. Additionally,
the Defence must have a reasonable belief that the prospective witness can mate-
rially assist in the preparation of its case. Indeed, subpoenas should not be issued
lightly.”!

! Bagosora et al., Decision on Request for Subpoena of Major General Yaache and Coopera-
tion of the Republic of Ghana (TC), 23 June 2004, para. 4.
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3. Mr Kane’s position at the time in Rwanda indicates that he had the opportunity
to observe the events at issue and may have information relevant to the case. The
Bagosora Defence is asking for Mr Kane’s personal observations, which could not be
obtained by other means. In addition, the Bagosora Defence has tried unsuccessfully
to meet with Mr Kane since 1999. The Chamber also notes that the United Nations
has indicated that it has no objections to the Defence interviewing Mr Kane. The
requirements for a subpoena have therefore been met.

4. The Bagosora Defence has not specified a particular time and venue for its pro-
posed meeting with Mr Kane. As he works for the United Nations in Ethiopia, the
Chamber requests the Registry to communicate the subpoena to the relevant UN
authorities in Ethiopia, after which the Bagosora Defence will consult with Mr Kane
to fix an appropriate time and venue for the meeting.

FOR THE ABOVE REASONS, THE CHAMBER

GRANTS the motion;

ORDERS the Registrar to prepare a subpoena in accordance with this decision,
addressed to Mr Mamadou Kane, and to communicate it, with a copy of the present
decision, to the UN authorities in Ethiopia.

Arusha, 22 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

oksk
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Request to the Republic of France for Cooperation
and Assistance Pursuant to Article 28 of the Statute
22 October 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora — cooperation of States, France — transfer of prospective witnesses — not
specifically mentioned in the Statute — relevant information to the case — motion
granted

International instruments cited : Statute, art. 18 (2), 28 — Rules of procedure and evi-
dence, Rule 54

International cases cited :

LC.TR. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Request to the
Government of Rwanda for Cooperation and Assistance Pursuant to Article 28 of the
Statute, 10 March 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial Chamber, The
Prosecutor v. Théoneste Bagosora et al., Decision on the Defence for Bagosora’s
Request to Obtain the Cooperation of the Republic of Ghana, 25 May 2004 (ICTR-
98-41-T, Reports 2004, p. X) — Trial Chamber, The Prosecutor v. Théoneste Bagosora
et al., Decision on Request for Subpoena of Major General Yaache and Cooperation
of the Republic of Ghana, 23 June 2004 (ICTR-98-41-T, Reports 2004, p. X) — Trial
Chamber, The Prosecutor v. Théoneste Bagosora et al., Request to the Government of
Rwanda for Cooperation and Assistance Pursuant to Article 28 of the Statute,
31 August 2004 (ICTR-98-41-T, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of the “Requéte de la défense de Bagosora aux fins de coopération
de la République Francaise”, filed on 11 October 2004;

HEREBY DECIDES the motion.

1. The Bagosora Defence requests the Chamber, under Article 28 of the Statute,
to order the French authorities to permit the Bagosora Defence to meet with Mr Mar-
laud and Colonel Maurin.

2. Article 28 (1) of the Statute imposes an obligation on States to “cooperate with
the International Tribunal for Rwanda in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law”. Article
28 (2) enumerates types of requests and orders which may be issued by a Trial Cham-

%
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Demande de coopération et d’assistance adressée
a la République francaise en vertu de Darticle 28 du Statut
22 octobre 2004 (ICTR-98-41-T)

(Original : Anglais)
Chambre de premiére instance I
Juges : Erik Mgse, Président de Chambre; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora — coopération des Etats, France — transfert de témoins potentiels — non
expressément mentionné dans le Statut — information pertinente — requéte accordée

Instruments internationaux cités : Statut, art. 18 (2), 28 — Réglement de procédure et
de preuve, art. 54

Jurisprudence internationale citée :

Chambre de premiere instance, Le Procureur c. Théoneste Bagosora et consorts,
«Request for the Government of Rwanda for Cooperation and Assistance pursuant to
Article 28 of the Statute», 10 mars 2004 (ICTR-98-41-T, Recueil 2004, p. X) —
Chambre de premiére instance, Le Procureur c. Théoneste Bagosora et al., « Decision
on the Defence for Bagosora’s Request to Obtain the Cooperation of the Republic of
Ghana», 25 mai 2004 (ICTR-98-41-T, Recueil 2004, p. X) — Chambre de premiere
instance, Le Procureur c. Théoneste Bagosora et consorts, Décision relative a la
requéte tendant a obtenir la délivrance d’une injonction de comparaitre au général
de division Yaache et la coopération de la République du Ghana, 23 juin 2004 (ICTR-
98-41-T, Recueil 2004, p. X) — Chambre de premiere instance, Le Procueur c. Théo-
neste Bagosora et consorts, «Request to the Government of Rwanda for Cooperation
and Assistance Pursuant to Article 28 of the Statute», 31 aotit 2004 (ICTR-98-41-T,
Recueil 2004, p. X)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),

SIEGEANT en la Chambre de premiére instance I, composée des juges Erik Mgse,
Président de Chambre, Jai Ram Reddy et Sergei Alekseevich Egorov,

SAISI d’une requéte intitulée Requéte de la défense de Bagosora aux fins de coo-
pération de la République frangaise, déposée le 11 octobre 2004,

STATUE ainsi qu’il suit :

1. En vertu de l’article 28 du Statut, I’équipe de défense de Bagosora prie la

Chambre d’inviter les autorités francaises a lui permettre de s’entretenir avec M. Mar-
laud et le colonel Maurin.

2. Aux termes de I’article 28 (1) du Statut, les Etats sont tenus de «collabore[r] avec
le Tribunal international pour le Rwanda a ta recherche et au jugement des personnes
accusées d’avoir commis des violations graves du droit international humanitaires».
Larticle 28 (2) énumere les types de demandes et d’ordonnances pouvant émaner d’une
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ber. Although the transfer of prospective witnesses is not specifically mentioned, the
Chamber’s power is not limited to requests and orders listed in the provision and may
include any order whose purpose is to assist the Tribunal in its mandate. Article 18
(2) empowers a Chamber to “issue such orders and warrants for the arrest, detention,
surrender or transfer of persons, and any other orders as may be required for the con-
duct of a trial”. Rule 54 of the Rules of Procedure and Evidence specifies that a
Judge or Chamber may “issue such orders, summonses, subpoenas, warrants and
transfer orders as may be necessary for the purposes of an investigation or for the
preparation or conduct of the trial”. On the basis of these powers, the Chamber is
competent to issue an order to a State to request cooperation in the facilitation of a
meeting between the Defence and a person in that State!.

3. As with other applications for an Article 28 request, the applicant must set forth
the nature of the evidence sought; the relevance of that evidence to the trial; and the
efforts that have been made to obtain the evidence?. Further, the applicant should
identify the nature of the assistance requested with particularity?.

4. Based on the submissions of the Defence, the Chamber finds that the conditions
for an Article 28 request are met. Both Mr Marlaud and Colonel Maurin were present
in Rwanda in April 1994 and may have information relevant to the proceedings.
Moreover, the French authorities have indicated to the Registry that a meeting
between the Bagosora Defence and Mr Marlaud and Colonel Maurin would be facil-
itated if the Tribunal makes a formal request to that effect.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

DIRECTS the Registrar to transmit the present decision to the Republic of France,
and to report back on its implementation;
RESPECTFULLY REQUESTS the Republic of France, under Article 28 of the Tri-

bunal’s Statute, to facilitate the meeting of the Bagosora Defence with Mr Marlaud
and Colonel Maurin.

Arusha, 22 October 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

stk

' Bagosora et al., Decision on Request for Subpoena of Major General Yaache and Coopera-
tion of the Republic of Ghana (TC), 23 June 2004, para. 4.

2 Bagosora et al., Request to the Government of Rwanda for Cooperation and Assistance Pur-
suant to Article 28 of the Statute (TC), 10 March 2004, para. 4; Bagosora et al., Decision on
the Defence for Bagosora’s Request to Obtain the Cooperation of the Republic of Ghana (TC),
25 May 2004, para. 6.

3 Bagosora et al., Request to the Government of Rwanda for Cooperation and Assistance Pur-
suant to Article 28 of the Statute (TC), 31 August 2004, para. 4.
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Chambre de premiere instance. Le transfert de t€émoins potentiels n’y est pas expressé-
ment mentionné, mais loin de se limiter aux demandes et ordonnances visées dans cette
disposition, le pouvoir de la Chambre peut s’étendre a toute ordonnance ayant pour but
d’aider le Tribunal a s’acquitter de son mandat. L’article 18 (2) habilite la Chambre a
décerner «les ordonnances et mandats d’arrét, de dépot, d’amener ou de remise et toutes
ordonnances nécessaires pour la conduite du procés». L'article 54 du Réglement de pro-
cédure et de preuve précise qu’«un juge ou une Chambre de premiere instance peut
délivrer les ordonnances, citations a comparaitre, assignations, injonctions, mandats et
ordres de transfert nécessaires aux fins de I’enquéte, de la préparation ou de ta conduite
du proces». Compte tenu de ces prérogatives, la Chambre est compétente pour inviter
un Etat 2 lui apporter sa coopération en ménageant une entrevue entre la défense et une
personne vivant dans ledit Etat!.

3. Comme pour les autres requétes tendant a faire solliciter la coopération des Etats
en vertu de I’article 28 du Statut, le requérant doit préciser la nature des €léments de
preuve recherchés, leur importance dans le cadre du proces et les initiatives prises pour
les obtenir?. De plus, il doit indiquer avec précision la nature de 1’assistance sollicitée?.

4. A la lumiére des arguments présentés par la défense, la Chambre est d’avis que
les conditions sont remplies pour former une demande en vertu de I’article 28 du Sta-
tut. Monsieur Marlaud et le colonel Maurin se trouvaient au Rwanda en avril 1994
et pourraient avoir des informations présentant un intérét dans le cadre du proces. Qui
plus est, les autorités francaises ont fait savoir au Greffe qu’elles ménageraient une
entrevue entre 1’équipe de défense de Bagosora et M. Marlaud et le colonel Maurin
si le Tribunal en faisait officiellement la demande.

PAR CES MOTIFS, LE TRIBUNAL

FAIT DROIT a la requéte;

ORDONNE au Greffier de transmettre le présent acte a la République francaise et
de le tenir informé de la suite qui lui sera réservée;

PRIE la République francaise, en vertu de l’article 28 du Statut du Tribunal, de

ménager ’entrevue que 1’équipe de défense de Bagosora voudrait avoir avec M. Mar-
laud et le colonel Maurin.

Arusha, le 22 octobre 2004

[Signé] : Erik Mgse, Président de Chambre; Jai Ram Reddy; Sergei Alekseevich
Egorov

Hoksk

! Affaire Bagosora et consorts, Décision relative a la requéte tendant a obtenir la délivrance
d’une injonction de comparaitre au général de division Yaache et la coopération de la République
du Ghana (Chambre de premiere instance), 23 juin 2004, par. 4.

2 Affaire Bagosora et consorts, «Request for the Government of Rwanda for Cooperation and
Assistance pursuant to Article 28 of the Statute» (Chambre de premiére instance), 10 mars 2004,
par. 4; «Decision on the Defence for Bagosora’s Request to Obtain the Cooperation of the Repu-
blic of Ghana» (Chambre de premiére instance), 25 mai 2004, par. 6.

3 Affaire Bagosora et consorts, «Request to the Government of Rwanda for Cooperation and Assist-
ance Pursuant to Article 28 of the Statute» (Chambre de premiére instance), 31 aolt 2004, par. 4.
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Decision on the Joint Defence Motion for an Update
of the Prosecution’s Pre-Trial Brief
2 November 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Trial brief, new witnesses, update — sufficient notice to the Accused of the content of
the witness’s testimony — closing brief can serve the update purpose — judicial econ-
omy — motion denied

International instruments cited : Statute, art. 20 (4) (a) — Rules of procedure and evi-
dence, Rule 73 bis (B) (iv) (c)

International cases cited :

LC.TR. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Defence Motions of Nsengiyumva, Kabiligi and Ntabakuze Challenging the Prosecu-
tors Pre-Trial Brief and on the Prosecutor’s Counter-Motion, 23 May 2002 (ICTR-
98-41-T, Reports 2002, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Joint Defence Motion for an Update of the Pre-Trial Brief
Revision Pursuant to the Trial Chamber Decision of May 2002”, filed on 24 Septem-
ber 2004;

CONSIDERING the Prosecution’s response, filed on 1 October 2004;

HEREBY DECIDES the motion.

INTRODUCTION

1. On 23 May 2002, the Chamber ordered the Prosecution to amend its Pre-trial
Brief to identify the points in the Indictments to which each of its witnesses would
testify!. The Prosecution filed its revised brief on 7 June 2002. The Chamber later
granted two Prosecution requests to vary the list of witnesses, adding witnesses
including Witness AAA, ABQ, AFJ, Nkole, Nowrojee, XBG, XBH, and XBM.

! Bagosora et al., Decision on Defence Motions of Nsengiyumva, Kabiligi and Ntabakuze
Challenging the Prosecutors Pre-Trial Brief and on the Prosecutor’s Counter-Motion (TC), 23 May
2002.
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SUBMISSIONS

2. The Defence requests the Prosecution to update its Pre-trial Brief by specifying
the points in the Indictment to which Witness AAA, ABQ, AFJ, Nkole, Nowrojee,
XBG, XBH, and XBM have testified. According to the Defence, the Chamber’s deci-
sion of 23 May 2002 applies to the added witnesses. By failing to specify which
points in the Indictment the added witnesses are addressing, the Prosecution is depriv-
ing the Accused of his right to be informed of the nature and cause of the charges
against them under Article 20 (4) (a). The motion also argues that amending the Pre-
trial Brief will promote judicial economy by narrowing the scope of evidence, in a
way that is necessary for the Defence, if it should file motions for acquittal at the
close of the Prosecution’s case.

3. The Prosecution argues that it has complied with the Chamber’s prior order with
respect to the added witnesses in its requests to vary the prosecution witness list. Sec-
ondly, the motion is moot because the Defence failed to raise this matter prior to
cross-examining the witnesses at issue. The Prosecution further observes that the
Defence does not need a revised Pre-trial Brief to file its motions for acquittal as it
will have heard the evidence of the added witnesses and knows the factual charges
in the Indictments.

DELIBERATIONS

4. Under Rule 73 bis (B) (iv) (c), the Chamber may order the Prosecutor to identify
“the points in the indictment on which each witness will testify”. In its decision of
23 May 2002, the Chamber objected to the fact that the Prosecution’s Pre-trial Brief
merely referred to the counts of the Indictments, which did not give sufficient notice
to the Accused of the content of the witness’s testimony. The Chamber directed the
Prosecution to indicate to which “events, circumstances, or paragraphs” in the Indict-
ments the witnesses would be testifying?.

5. In its motions to vary the witness list, the Prosecution has sufficiently detailed
the content of the testimony in compliance with the requirements of Rule 73 bis and
the Chamber’s previous order’. The Chamber also observes that the purpose of the
Pre-trial Brief is to notify the Accused and their Counsel of the nature of the testi-
mony witnesses will give so that they can prepare for the examination. With regard
to evidence that was actually presented, the closing brief will serve the purpose for
which the Defence seeks the update. The Rules provide for this type of summation
at the close of all the evidence, not the close of the Prosecution’s case. It would not
promote the interests of judicial economy to require the Prosecution to amend the Pre-
trial Brief at this late date.

2 Ibid., in particular para. 12.

3 Prosecutor’s Motion for Leave to Vary the Witness List Pursuant to Rule 73 bis (E) of the
Rules of Procedure and Evidence 13 June 2003, paras. 7-10; Prosecutor’s Motion for Leave to
Vary the Witness List Pursuant to Rule 73 bis (E) of the Rules of Procedure and Evidence
24 March 2004, paras. 8-55.
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FOR THE ABOVE REASONS, THE CHAMBER
DENIES the joint Defence motion.

Arusha, 2 November 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

skkok

Decision on Ex Parte Motion
10 November 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judge : Erik Mgse

Bagosora — video-conference testimony — ex parte motion, confidential — inter partes
motion — protected witness — motion inadmissible

International instruments cited : Rules of procedure and evidence, Rule 73 (A) and (E)
International case cited :

LC.T.R. : The Prosecutor v. Théoneste Bagosora et al., Prosecution Motion for Special
Protective Measures for Witnesses A and BY, 5 September 2003 (ICTR-98-41)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Chamber in accordance with Rule 73 (A) of the Rules of Procedure and Evidence
(“the Rules”);

BEING SEIZED of the “Confidential Ex-Parte Motion to have Defence Witness O-
08 Testify by Video Conferencing Pursuant to Rule 71 and 54 R.PE”, filed by the
Defence for Bagosora on 14 October 2004;

HEREBY DECIDES the motion.

1. The Defence for Bagosora justifies the filing of its motion confidentially and ex
parte on the basis that the witness for whom it requests video-conference testimony
has not yet indicated whether he wishes to testify publicly. References to the witness’s
name and position are scattered throughout the motion.

2. As a general rule, motions must be filed inter partes. Rule 73 (E) contemplates
the filing of motions inter partes, giving a “responding party” five days from the
receipt of the motion to reply. Previous motions in the present case requesting testi-
mony of a protected witness by video-conference have been filed inter partes, with
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protected witness information filed in an ex parte annex!'. The moving party has not
explained why such a procedure could not have been followed in the present motion,
or given any other justification for deviating from the principle of inter partes sub-
missions.

FOR THE ABOVE REASONS, THE CHAMBER
DECLARES the motion to be inadmissible.

Arusha, 10 November 2004
[Signed] : Erik Mgse

Kk

Decision on Testimony by Video-Conference
20 December 2004 (ICTR-98-41-T)

(Original : Not specified)
Trial Chamber 1
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Bagosora — video-link testimony — exceptional circumstances — poor health — written
statement, alternative — interest of justice — ICTY — importance of the testimony, ina-
bility or unwillingness of the witness to attend, good reason — motion granted

International instruments cited : Rules of procedure and evidence, Rules 54, 71 (A)
and 90 (A)

International cases cited :

L.C.TR. : Trial Chamber, The Prosecutor v. Théodore Bagosora et al., Decision on
Prosecution Request for Testimony of Witness BT Via Video-Link, 8 October 2004
(ICTR-98-41-T, Reports 2004, p. X)

IL.C.TY. : Trial Chamber, The Prosecutor v. Krnojelac, Order for Testimony via Video-
Conference Link, 15 January 2001 (IT-97-25) — Trial Chamber, The Prosecutor v.
Milosevic, Order on Prosecution Motion for the Testimony of Nojko Marinovic via
Video-Conference Link, 19 February 2003 (IT-02-54) — Trial Chamber, The Prosecutor
v. Brdanin, Order for Testimony via Video-Conference Link Pursuant to Rule 71 bis,
9 September 2003 (IT-99-36)

'E.g. Bagosora et al., Prosecution Motion for Special Protective Measures for Witnesses A
and BY, 5 September 2003.
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Confidential Motion to Have Defence Witness Major
Donald MacNeil Testify by Video Conferencing”, filed by the Defence for Bagosora
on 17 November 2004 ;

CONSIDERING the Prosecution Response, filed on 26 November 2004;

HEREBY DECIDES the motion.

1. The Defence for Bagosora requests that the testimony of one of its witnesses,
Major Donald MacNeil of the Canadian Armed Forces, be heard by video-link with
a Canadian military facility in Toronto, Canada. A letter from a Canadian military
doctor, appended as Annex 2 of the motion, indicates that Major MacNeil’s health is
fragile because of a recent limb amputation and that travel is not recommended. The
Defence enumerates the topics on which it wishes to elicit testimony of Major Mac-
Neil, who was part of the UNAMIR mission in Rwanda in 1994. In particular, it
seeks to introduce evidence concerning his involvement in the transfer of refugees
effected through UNAMIR in 1994; his perception of events during his mission to
Rwanda; the visit to Rwanda by Bernard Kouchner concerning the transfer of
orphans, about which General Dallaire has testified for the Prosecution; his attendance
at a meeting between representatives of UNAMIR’s Humanitarian Assistance Group
and Rwandan government officials, including a military officer, on 16 May 1994; his
attendance at a meeting with Interahamwe; and his knowledge of a meeting between
Colonel Yaache and Colonel Bagosora on 17 May 1994 concerning the transfer of
orphans.

2. Relying on Rules 71 (A) and 54 of the Rules of Procedure and Evidence, the
Defence asserts that hearing the testimony by video-conference is in the interests of
justice in light of his knowledge of events and his desire to testify. His medical con-
dition justifies hearing the testimony in this manner, and is said to be an exceptional
circumstance. The Defence wishes that the testimony be heard during the first trial
session in 2005, scheduled to commence on 12 January 2004.

3. The Prosecution suggests that, depending on the content of the witness’s testi-
mony, it might be willing to admit the witness’s evidence by written statement. Tes-
timony by video-link would, accordingly, be unnecessary because a less costly alter-
native for the admission of the evidence would be available.

4. Video-testimony has been granted on several occasions during the present case.
The standard for authorizing testimony by video-conference was discussed extensively
by this Chamber in its Decision on Prosecution Request for Testimony of Witness BT
Via Video-Link'. Video-conference testimony should be ordered where it is in the
interests of justice, as that standard has been elaborated in ICTR and ICTY jurispru-
dence. In particular, the Chamber will consider the importance of the testimony; the
inability or unwillingness of the witness to attend; and whether a good reason has
been adduced for the inability or unwillingness to attend. This in no way detracts

! Bagosora et al., Decision on Prosecution Request for Testimony of Witness BT Via Video-
Link (TC), 8 October 2004.
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from the general principle, articulated in Rule 90 (A), that “witnesses shall, in prin-
ciple, be heard directly by the Chambers”.

5. The Defence has established that the witness is, for medical reasons, unable to
travel to Arusha to give his testimony. This is undoubtedly a sufficient reason?. The
Defence has also established with particularity the nature of the testimony to be
adduced and its importance.

6. The Prosecution suggests that it might agree to the admission of the witness’s
testimony by written procedure, depending on its precise content, and that this would
be a more efficient method of introducing the evidence. The present decision does
not preclude the Defence from making an application under the Rules to introduce
the evidence as a written statement, should it wish to do so. In general, however, it
is for the party presenting a witness to determine whether to make such an applica-
tion.

7. Accordingly, the Chamber authorizes Defence witness Major Donald MacNeil to
give testimony by way of video-conference from the Canadian Forces College, Toron-
to, or such other suitable location as may be designated by the Registry in consulta-
tion with the Defence. The witness’s counsel may be present during the testimony,
which shall be taken in accordance with the Rules and procedures applicable at the
Tribunal.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the motion;

ORDERS the Registry, in consultation with the parties, to make all necessary
arrangements in respect of the testimony of Major Donald MacNeil via video-confer-
ence, and to videotape the testimony for possible future reference by the Chamber.

Arusha, 20 December 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

2 Brdanin, Order for Testimony via Video-Conference Link Pursuant to Rule 71 bis (TC),
9 September 2003 (ordering video testimony based on the “poor state of the Witness’ health and
his extreme difficulty in coping with the emotional stress caused by giving evidence”); Milosevic,
Order on Prosecution Motion for the Testimony of Nojko Marinovic via Video-Conference Link
(TC), 19 February 2003 (ordering video testimony due to the “current state of health of the wit-
ness” stating that “it is not possible for the Witness to travel to the seat of the International Tri-
bunal and that it would be appropriate for his testimony to be given by way of a video-confer-
ence link”); Krnojelac, Order for Testimony via Video-Conference Link (TC), 15 January 2001
(ordering video testimony because “the medical condition specified in the Motion precludes wit-
ness FWS-49 from appearing before the Tribunal, which in the circumstances shows good cause).
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Decision on Motion Concerning Alleged Witness Intimidation
28 December 2004 (ICTR-98-41-T)

(Original : English)
Trial Chamber I
Judges : Erik Mgse, presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

Ntabakuze — intimidation of prospective witnesses — Government of Rwanda — Wit-
nesses and Victims Support Section — fair trial — protection of witnesses — cooperation
of States — cross-examination — burden of proof — motion denied

International instruments cited : Statute, art. 19 (1), 20 (4) (E), 21, 28 — Rules of pro-
cedure and evidence, Rule 75

International case cited :

L.C.TR. : Trial Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on
Ntabakuze Motion for Protection of Witnesses, 15 March 2004 (ICTR-98-41-T, Reports
2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™);

SITTING as Trial Chamber I composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF a “Motion for Dismissal”, filed by the Defence for Ntabakuze
on 27 September 2004;

CONSIDERING the Registrar’s Submission, filed on 13 October 2004; and the
Prosecution Response, filed on 20 October 2004 ;

HEREBY DECIDES the motion.

SUBMISSIONS

1. The Defence for Ntabakuze asserts that military authorities in Rwanda have
engaged in acts of intimidation of prospective witnesses, and of its Legal Assistant.
As a result, the prospective witnesses have either declared that they no longer wish
to co-operate with the Defence, or they can no longer be contacted. The Legal Assist-
ant fears for his own security and is unwilling to return to Rwanda to conduct further
investigations. The Defence claims that it has brought the incidents of intimidation
to the attention of both the Registry and Rwandan authorities without any reasonable
prospect of a satisfactory remedy. The Tribunal’s Witnesses and Victims Support Sec-
tion (WVSS) has allegedly indicated that its mandate extends only to officially des-
ignated Defence witnesses, not prospective witnesses. Further, WVSS discloses the
identity of protected witnesses to the Rwandan authorities to secure travel documents.
In present circumstances, the disclosure of such information will endanger, not safe-
guard, their security. The Defence took their complaints to a Rwandan official who
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denied knowledge of the incidents in question, and asked for further particulars con-
cerning the persons allegedly targeted. The Defence declined to reveal those particu-
lars, and no further action was taken.

2.These events are said to have impaired the right of the Accused to a fair trial,
in particular, the right enshrined in Article 20 (4) (e) of the Statute to obtain the
attendance of witnesses on his behalf, on the same conditions as Prosecution witness-
es. The Defence argues that, under the circumstances, it would be a “sham” to con-
tinue proceedings against the Accused and that all the charges against him should be
dismissed.

3. The Registry confirms that the mandate of the WVSS extends only to confirmed
witnesses, not prospective witnesses. Disclosure of a witness’s identity to the State in
which they reside is essential for both their protection and their ability to travel to
Arusha as a witness. Defence teams in previous cases have succeeded in conducting
investigations in Rwanda without significant hindrance, and the Government of Rwan-
da has in the past co-operated well in documenting, moving, and transferring Defence
witnesses to Arusha.

4. The Prosecution argues that the Defence has made no submissions on the appro-
priateness of the remedy proposed. The Defence bears the burden of showing that
there is no remedy short of dismissal that would be appropriate, and has offered no
alternative relief. Accordingly, the motion in its present form should be dismissed.

DELIBERATIONS

5. According to Articles 19 (1) and 20 of the Statute, the Accused has the right
to a fair and expeditious trial. The proceedings shall be conducted in accordance with
the Rules, with full respect for the rights of the Accused and due regard for the pro-
tection of victims and witnesses. Article 20 (4) lists certain minimum guarantees
which form part of the principle of fair trial. According to Article 20 (4) (e), the
Accused is entitled to cross-examine witnesses who have testified against him and to
obtain the attendance and examination of witnesses on his behalf, under the same con-
ditions as witnesses against him.

6. The Tribunal has adopted provisions for the protection of witnesses, pursuant to
Article 21 of the Statute. Rule 75 enumerates the measures that may be ordered by
a Chamber to protect the privacy and security of victims and witnesses. WVSS is
charged with enforcing these orders, upon notification by a party of the identity of
its protected witnesses. In the present case, the Defence submits that prospective wit-
nesses were interrogated and intimidated by Rwandan officials. The Chamber observes
that these prospective witnesses were not subject to the witness protection order of
15 March 2004 either at the time of the alleged intimidation, or as of the date of the
filing of the present motion!. This does not diminish the significance of the alleged
intimidation, but the situation was not one in which the WVSS was mandated to pro-
vide direct protection to Defence witnesses.

! Bagosora et al., Decision on Ntabakuze Motion for Protection of Witnesses (TC), 15 March
2004.
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7. Pursuant to Article 28 of the Statute, all states are obliged to cooperation with
the Tribunal. Non-cooperation, or active obstruction, could adversely affect the fair-
ness of a trial. Threats or intimidation of confirmed or prospective witnesses by state
officials would, if proven, be a serious violation of the duty of cooperation.

8. The Defence bears the burden of establishing that the alleged intimidation
occurred. The evidence thereof is contained in an affidavit sworn by the Legal
Assistant?. He describes a telephone conversation on or soon after 17 May 2004 in
which a “source and witness” explained that he had been questioned by the Rwandan
Military Prosecution Department about his cooperation with the Defence. The wit-
ness reportedly said that he was asked about the Defence Legal Assistant, who is
Rwandan, including the whereabouts of any of his relatives. The witness believed
that his phone was under surveillance and, fearing for his security, asked the Legal
Assistant not to contact him again. About ten days later, the Legal Assistant visited
Kigali and avers that he was unable to meet with the informer or with any other
witnesses “for their security reasons”, although he gives no details of his efforts to
contact other witnesses, or cite any further reports of intimidation of prospective wit-
nesses>. With the assistance of Registry officials, the Legal Assistant brought the
allegations of intimidation to the attention of an official of the Rwandan Military
Prosecution Department. That official asked the name of the person who was alleg-
edly summoned; the Legal Assistant declined to disclose the identity of a potential
witness, and the interview apparently reached an impasse on that point*. After his
return to Arusha, the Legal Assistant “learn[ed]” that the witness in question was
summoned and asked questions about his co-operation with the Defence on two fur-
ther occasions. He also “learned” that another prospective witness had been sum-
moned to the Military Prosecution Department and that a third had been taken there
and beaten.

9. The Chamber is unable, based on the evidence presented, to find on the balance
of probabilities that the Rwandan authorities have intimidated Defence witnesses. The
evidence provided is vague and indirect. With the exception of the telephone conver-
sation on 17 May 2004, the affiant does not reveal the source of the allegations of
intimidation. Even in that telephone conversation, the witness “did not go into details
and I could not ask him any more questions regarding his security situation in Rwan-
da.”> Apparently no further efforts were made to contact the witness, directly or indi-
rectly, to determine his security situation or the nature of the alleged threats against
him.

10. In any event, the remedy sought by the Defence, dismissal of all charges
against the Accused, has not been shown to be appropriate. There is little indication
of the content of the expected testimony of the witnesses who were allegedly intim-
idated, or the specific charges to which they may relate. The Chamber is, in effect,
being invited to dismiss charges in the Indictment without any showing that the tes-
timony of the prospective witnesses relates to those charges.

2 Annex 1 to the Motion (“Annex 17).
3 Ibid., para. 17.

41bid., para. 19-24.

3 Ibid., para. 12.
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11. Consequently, the Chamber denies the motion, but expects the WVSS to con-
tinue to follow the situation closely, and to report any credible evidence of intimida-
tion of prospective witnesses, whether appearing for the Defence or Prosecution. Such
allegations are of grave concern to the Chamber and it is important that the WVSS
document the allegations, assist the parties in addressing the appropriate authorities,
and, where feasible, investigate allegations of intimidation of actual or prospective

witnesses®.

FOR THE ABOVE REASONS
THE CHAMBER DENIES THE MOTION.

Arusha, 28 December 2004
[Signed] : Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Hksk

%In the present case, officials of the WVSS were instrumental in assisting the Defence in
addressing their complaints to Rwandan officials. /bid. para. 20. Such efforts are commended.
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The Prosecutor v. Jean Bosco BARAYAGWIZA,
Ferdinand NAHIMANA and Hassan NGEZE

Case N° ICTR-99-52

Case History : Jean Bosco Barayagwiza

e Name : BARAYAGWIZA
e First Names : Jean Bosco
e Date of Birth: 1950

¢ Sex : male

 Nationality : Rwandan

e Former Official Function: Director of Political Affairs in the Ministry of
Foreign Affairs

e Date of Indictment’s Confirmation : 23 October 1997 !

* Counts : genocide, complicity in genocide, conspiracy to commit genocide,
direct and public incitement to commit genocide and crimes against humanity
and serious violations of Article 3 common to the 1949 Geneva Conventions
and of 1977 Additional Protocol II

e Date of Indicment’s Amendments : see Decisions of 5 November 1999 and
11 April 2000

e Date of the decision to joint Trials : 6 June 2000 with Ferdinand Nahimana
and Hassan Ngeze (Case N° ICTR-99-52)

e Date and Place of Arrest: 27 March 1996, in Cameroon
e Date of Transfer : 19 November 1997

* Date of Initial Appearance : 23 February 1998

* Pleading : not guilty

* Date Trial Began : 23 October 2000

e Date and content of the Sentence: 3 December 2003, life imprisonment,
reduced to 35 years of imprisonment

* Appeal : Sentence reduced to 32 years imprisonment (28 November 2007)
skskosk

I'The text of the indictment is reproduced in the 1995-1997 Report, p. 130. The text of the
Decision to confirm the indictment is reproduced in the 7995-1997 Report, p. 138.
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Le Procureur c. Jean Bosco BARAYAGWIZA,
Ferdinand NAHIMANA et Hassan NGEZE

Affaire N° ICTR-99-52

Fiche technique : Jean Bosco Barayagwiza

* Nom : BARAYAGWIZA
e Prénoms : Jean Bosco

e Date de naissance : 1950
» Sexe : masculin

« Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : directeur des affaires poli-
tiques au ministére des affaires étrangeéres au Rwanda

e Date de la confirmation de 1’acte d’accusation : 23 octobre 1997 !

* Chefs d’accusation : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, incitation directe et publique a commettre le génocide
et crimes contre I’humanité et violations graves de l’article 3 commun aux
Conventions de Geneve de 1949 et du Protocole additionnel II aux dites Con-
ventions de 1977

* Date de modifications subséquentes portées a I’acte d’accusation : voyez les
décisions du 5 novembre 1999 et du 11 avril 2000

* Date de jonction d’instance : 6 juin 2000 avec Ferdinand Nahimana et Hassan
Ngeze (aff. N° ICTR-99-52)

e Date et lieu de I’arrestation : 27 mars 1996, au Cameroun
* Date du transfert : 19 novembre 1997

* Date de la comparution initiale : 23 février 1998

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 23 octobre 2000

* Date et contenu du prononcé de la peine : 3 décembre 2003 — emprisonnement
a vie, peine réduite du fait de la violation de ses droits durant le proces a
35 ans d’emprisonnement

* Appel : Peine réduite a 32 ans d’emprisonnement (28 novembre 2007)
kksk

I'Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 130. Le texte de
la décision de confirmation de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 139.
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Case History : Ferdinand Nahimana

¢ Name : NAHIMANA

¢ First Name : Ferdinand

e Date of birth : 15 June 1950
e Sex : male

* Nationality : Rwandan

¢ Former Official Function : Director of Radio Télévision Libre Milles Collines
(RTLM)

* Date of indictment’s Confirmation : 12 July 1996 2

* Counts : conspiracy to commit genocide, genocide, direct and public incite-
ment to commit genocide, complicity in genocide, crimes against humanity

e Date of indictment’s Amendments : 10 November 1999

* Date of the decision to joint Trials : 30 November 1999 with Hassan Ngeze
and 6 June 2000 with Jean Bosco Barayagwiza (Case N° ICTR-99-52)

e Date and Place of Arrest: 27 March 1996, in Cameroon

* Date of transfer : 23 January 1997

* Date of Initial Appearance : 19 February 1997

* Pleading : not guilty

* Date Trial Began : 23 October 2000

e Date and content of the Sentence : 3 December 2003, life imprisonment

* Appeal : Sentence reduced to 30 years of imprisonment (28 November 2007)
skskosk

Case History : Hassan Ngeze
* Name : NGEZE
e First Name : Hassan
e Date of Birth: 1961
* Sex : male
* Nationality : Rwandan
* Former Official Function : Chief Editor of the Kangura Newspaper

e Date of indictment’s Confirmation : 3 October 1997

2 The text of the indictment is reproduced in the 1995-1997 Report, p.412. The text of the
Decision to confirm the indictment is reproduced in the 1995-1997 Report, p. 434.
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Fiche technique : Ferdinand Nahimana

e Nom : NAHIMANA

e Prénom : Ferdinand

* Date de naissance : 15 juin 1950
* Sexe : masculin

* Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : directeur de la Radio
Télévision Libre des Mille Collines (RTLM)

e Date de la confirmation de I’acte d’accusation : 12 juillet 1996 2
* Chefs d’accusation : entente en vue de commettre le génocide, génocide, inci-

N

tation directe et publique a commettre le génocide, complicité dans le géno-
cide et crimes contre 1’humanité

* Date des modifications subséquentes portées a 1’acte d’accusation : 10 novem-
bre 1999

* Date de jonction d’instance : 30 novembre 1999 avec Hassan Ngeze et 6 juin
2000 avec Jean Bosco Barayagwiza (aff. N° ICTR-99-52)

e Date et lieu de I’arrestation : 27 mars 1996, au Cameroun

* Date du transfert : 23 janvier 1997

* Date de la comparution initiale : 19 février 1997

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 23 octobre 2000

* Date et contenu du prononcé de la peine : 3 décembre 2003, emprisonnement a vie

* Appel : Peine réduite a 30 ans d’emprisonnement (28 novembre 2007)
skeksk

Fiche technique : Hassan Ngeze
* Nom : NGEZE
e Prénom : Hassan
* Date de naissance : 1961
* Sexe : masculin
* Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : rédacteur en chef du jour-
nal Kangura

e Date de la confirmation de I’acte d’accusation : 3 octobre 1997

2 Le texte de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 413. Le texte de
la décision de confirmation de I’acte d’accusation est reproduit dans le Recueil 1995-1997, p. 434.
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» Counts : conspiracy to commit genocide, genocide, complicity in genocide,
direct and public incitement to commit genocide and crimes against humanity

e Date of indictment’s Amendments : 10 November 1999

* Date of the decision to joint Trials : 30 November 1999 with Ferdinand Nahi-
mana and 6 June 2000 with Jean Bosco Barayagwiza (Case N° ICTR-99-52)

* Date and Place of Arrest: 18 July 1997, in Kenya

* Date of Transfer : 18 July 1997

* Date of Initial Appearance : 19 November 1997

¢ Pleading : not guilty

e Date Trial Began : 23 October 2000

e Date and content of the Sentence : 3 December 2003, life imprisonment

* Appeal : Sentence reduced to 35 years of imprisonment (28 November 2007)

%
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* Chefs d’accusation : entente en vue de commettre le génocide, génocide, com-
plicité dans le génocide, incitation directe et publique a commettre le génocide
et crimes contre I’humanité

* Date des modifications subséquentes portées a 1’acte d’accusation : 10 novem-
bre 1999

* Date de jonction d’instance : 30 novembre 1999 avec Ferdinand Nahimana et
6 juin 2000 avec Jean Bosco Barayagwiza (aff. N° ICTR-99-52)

* Date et lieu de I’arrestation : 18 juillet 1997, au Kenya

* Date du transfert : 18 juillet 1997

* Date de la comparution initiale : 19 novembre 1997

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 23 octobre 2000

* Date et contenu du prononcé de la peine : 3 décembre 2003, emprisonnement
a vie

» Appel : Ppeine réduite a 35 ans d’emprisonnement (28 novembre 2007)
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Decision on Ngeze’s Motion for an Additional Extension
of Time to File his Notice of Appeal and Brief
6 February 2004 (ICTR-99-52-A)

(Original : not specified)
Appeals Chamber
Judge : Inés Weinberg de Roca

Ngeze, Barayagwiza, Nahimana — notice of appeal, appellants’ briefs, deadline —
delay — good cause — joined case — motion granted

International instrument cited : Rules of procedure and evidence, Rule 116

I, Inés Mdnica Weinberg de Roca, Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994 (“International Tribunal™);

NOTING the “Order of the Presiding Judge Assigning Judges and Designating the
Pre-Appeal Judge” filed on 19 December 2003, which designated me to serve as Pre-
Appeal Judge in this case;

NOTING the “Judgement and Sentence” rendered in the English language by Trial
Chamber I in this case on 3 December 2003 (“Judgement”);

NOTING that in the “Decision on Motions for an Extension of Time to File Appel-
lants’ Notices of Appeal and Briefs” of 19 December 2003 the Pre-Appeal Judge
ordered the Appellants Barayagwiza and Nahimana to file their Notices of Appeal no
later than thirty days from the communication of the Judgement in the French lan-
guage and to file their Appellants’ Briefs no later than seventy-five days from the
communication of the Judgement in the French language, and required Appellant
Ngeze to file his Notice of Appeal no later than 9 February 2004;

BEING SEISED OF Appellant Ngeze’s “Motion seeking a further extension of time
for filing the notice of appeal”, filed on 5 February 2004, in which the he requests
that the deadline for filing his Notice of Appeal be delayed until after service of the
French translation of the Judgement, as is the case for the Appellants Nahimana and
Barayagwiza;

CONSIDERING that paragraph 18 of the Practice Direction on Procedure for the
Filing of Written Submissions in Appeal Proceedings of 16 September 2002 provides
that “a motion for an extension of time may, in accordance with existing practice, be
disposed of without giving the other party the opportunity to respond to the motion
if the Pre-Appeal Judge is of the opinion that no prejudice would be caused to the
other party”;
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Décision relative a la requéte de Ngeze aux fins d’un nouveau report
du délai de dépot de ses acte et mémoire d’appel
6 février 2004 (ICTR-99-52-A)

(Original : Anglais)
Chambre d’appel
Juge : Inés Weinberg de Roca, juge de la mise en état en appel

Ngeze, Barayagwiza, Nahimana — dépot de ’acte d’appel, mémoire d’appel, délai —
report — motif valable — jonction d’instances — requéte accordée

Instrument international cité : Reglement de procédure et de preuve, art. 116

NOUS, Inés Monica Weinberg de Roca, juge de la Chambre d’appel du Tribunal
pénal international chargé de juger les personnes présumées responsables d’actes de
génocide ou d’autres violations graves du droit international humanitaire commis sur
le territoire du Rwanda et les citoyens rwandais présumés responsables de tels actes
ou violations commis sur le territoire d’Etats voisins entre le 1°' janvier et le
31 décembre 1994 (le «Tribunal international»);

VU T’ordonnance du Président portant désignation des juges et du juge de la mise
en état en appel déposée le 19 décembre 2003 et en vertu de laquelle nous avons été
désignée juge de la mise en état en appel dans la présente affaire;

VU le Judgement and Sentence rendu en anglais dans la présente affaire par la
Chambre de premicre instance I le 3 décembre 2003 (le «jugement»);

NOTANT que dans la décision intitulée Decision on Motions for an Extension of
Time to File Appellants’ Notices of Appeal and Briefs qu’elle a rendue 19 décembre
2003, le juge de la mise en état en appel a ordonné que les appelants Barayagwiza
et Nahimana déposent leurs actes d’appel dans un délai de trente jours a compter de
la communication du jugement en francais et leurs mémoires d’appel dans un délai
de soixante-quinze jours a compter de la communication du jugement en francais, et
a demandé que I’appelant Ngeze dépose son acte d’appel le 9 février 2004 au plus
tard;

VU Ila requéte de I’appelant Ngeze intitulée Motion seeking a further extension of
time for filing the notice of appeal, déposée le 5 février 2004, dans laquelle il
demande le report du délai de dépdt de son acte d’appel a une date ultérieure, apres
que le texte francais du jugement lui aura été signifié, ainsi qu’il a été accordé aux
appelants Nahimana et Barayagwiza;

CONSIDERANT qu’aux termes du paragraphe 18 de la directive pratique relative
a la procédure de dépdt des écritures en appel devant le Tribunal du 16 septembre
2002 «il peut étre statué sur toute requéte aux fins de prorogation de délai, dans le
respect de la pratique existante, sans qu’il soit donné a la partie adverse la possibilité
d’y répondre si [...] le juge de la mise en état en appel, estime que cela ne portera
nullement préjudice a la partie adverse»;

- ikl
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NOTING that Rule 116 of the Rules of Procedure and Evidence (“Rules”) provides
that

“(A) The Appeals Chamber may grant a motion to extend a time limit upon
a showing of good cause.

(B) Where the ability of the accused to make full answer and defence depends
on the availability of a decision in an official language other than that in which
it was originally issued, that circumstance shall be taken into account as a good
cause under the present Rule”;

CONSIDERING that, in the circumstances of this joined case, good cause has been
shown to extend the deadline for the filing of the Notice of Appeal of the Appellant
Ngeze to the same dates as for his co-Appellants and that no prejudice will be caused
to the other parties;

FOR THE FOREGOING REASONS,

ORDER the Appellant Ngeze to file his Notice of Appeal no later than thirty days
from the communication of the Judgement in the French language and to file his
Appellant’s Brief no later than seventy-five days from the communication of the
Judgement in the French language;

Done in French and English, the English text being authoritative.
Dated this 6 day of February 2004, at The Hague, The Netherlands.
[Signed] : Inés Modnica Weinberg de Roca
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NOTANT que I’article 116 du Reglement de procédure et de preuve (le
«Réglement») porte que
«(A) La Chambre d’appel peut faire droit & une demande de report de délais
si elle considére que des motifs valables le justifient.

(B) Le fait que pour pouvoir répondre et se défendre correctement, 1’accusé

doive avoir acces a une décision dans une langue officielle autre que celle de
I’original constitue un motif valable au sens de cet article»;

CONSIDERANT que, dans les circonstances de la présente jonction d’instances,
des motifs valables justifient le report du délai de dépot de I’acte d’appel de 1’appe-
lant Ngeze a la méme date que celle fixée pour ses co-appelants et qu’il n’en résultera
aucun préjudice pour les autres parties;

PAR CES MOTIFS,

ORDONNONS que I’appelant Ngeze dépose son acte d’appel au plus tard dans les
trente jours suivant la communication du jugement en francais et son mémoire d’appel

N

dans un délai de soixante-quinze jours a compter de la communication du jugement
en francais.

Fait en francais et en anglais, le texte anglais faisant foi.
Fait le 6 février 2004, a La Haye (Pays-Bas).
[Signé] : Inés Modnica Weinberg de Roca

KRk
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Decision on Ngeze’s Motion for Clarification
of the Schedule and Scheduling Order
2 March 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Ines Monica Weinberg de Roca, Pre-Appeal Judge

Ngeze, Barayagwiza, Nahimana — schedule, scheduling order, clarification — excep-
tional circumstances — notice of appeal, appellant’s brief — extension of time — annul-
ment of Judgement — good cause — motion granted

International instruments cited : Rules of procedure and evidence, Rules 108, 111

I, Inés Mdnica Weinberg de Roca, Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994,

NOTING the “Judgement and Sentence” rendered in the English language by Trial
Chamber I in this case on 3 December 2003 (“Judgement”);

BEING SEISED OF the “Motion for Clarification of the Schedule” filed on
13 February 2004 by counsel on behalf of Appellant Ngeze (“Motion”), which
requests a clarification of the schedule for filing the appellant’s brief;

CONSIDERING that although motions for clarification will be granted only in
exceptional circumstances, a clarification of the briefing schedule for all three appel-
lants may facilitate the efficient administration of justice;

NOTING the “Decision on Motions for an Extension of Time to File Appellants’
Notices of Appeal and briefs” of 19 December 2003 (“First Decision”), which (i)
ordered the Appellants Barayagwiza and Nahimana to file their Notices of Appeal no
later than thirty days from the communication of the Judgement in the French lan-
guage and to file their Appellants’ Briefs no later than seventy-five days from the
communication of the Judgement in the French language; and (ii) which granted the
relief sought in the motion filed by counsel on behalf of Ngeze, and ordered the
Appellant Ngeze to file his Notice of Appeal no later than 9 February 2004 and to
file his Appellant’s Brief no later than seventy-five days thereafter in accordance with
Rule 109;

NOTING the subsequent “Decision on Ngeze’s Motion for an Additional Extension
of Time to File his Notice of Appeal and Brief” of 6 February 2004 (“Second Deci-
sion”), which granted the further extension requested by the Appellant Ngeze person-
ally, and ordered the Appellant Ngeze to file his Notice of Appeal no later than thirty
days from the communication of the Judgement in the French language and to file
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his Appellant’s Brief no later than seventy-five days from the communication of the
Judgement in the French language;

NOTING that on 7 February 2004, Counsel for Ngeze filed a Notice of Appeal in
accordance with the First Decision;

NOTING FURTHER the “Notification de la demande d’annulation du jugement
rendu le 3 décembre 2003 par la Chambre I dans 1’affaire ‘Le Procureur contre Fer-
dinand Nahimana, Jean-Bosco Barayagwiza et Hassan Ngeze, ICTR-99-52-T"” filed
personally by Appellant Barayagwiza on 3 February 2004 (“Barayagwiza Motion for
Annulment”), in which Appellant Barayagwiza seeks the annulment of the Judgement;

NOTING FURTHER the “Prosecution Response to Barayagwiza Motion for Annul-
ment of Judgement Rendered on 3 December 2003 filed on 26 February 2004, in
which the Prosecution argues that the Motion for Annulment should be dismissed
because the Appeals Chamber is without jurisdiction to deal the issues raised therein
by way of interlocutory motion on appeal and to order that the issues be re-framed
in Notice of Appeal pursuant Rule 108 of the Rules;

CONSIDERING that Rules 108 and 111 of the Rules of Procedure and Evidence
(“Rules”), the Practice Direction on Formal Requirements for Appeals from Judge-
ment of 16 September 2002, and the Practice Direction on the Length of Briefs and
Motions on Appeal of 16 September 2002 contemplate that a party will file a single
Notice of Appeal and a single Appellant’s Brief within the page and time limits pre-
scribed therein;

CONSIDERING that the Second Decision granted a further extension from the time
limit for filing the single Notice of Appeal and the single Appellant’s Brief of Appel-
lant Ngeze;

CONSIDERING that although the Ngeze Notice of Appeal was filed before the
time limit set in the Second Decision, the Appellant Ngeze may seek to vary the
grounds of appeal by showing good cause pursuant to Rule 108 of the Rules, and
that good cause has been shown by the apparent failure of communication between
the Appellant Ngeze and counsel regarding the requests for extensions and the filing
of the Notice of Appeal;

CONSIDERING FURTHER that the Barayagwiza Motion for Annulment challenges
the legal and procedural basis of the Judgement and will therefore be treated as the
Appellant’s Notice of Appeal pursuant to Rule 108 of the Rules;

CONSIDERING that the Appellant Barayagwiza may seek to vary his grounds of
appeal by showing good cause pursuant to Rule 108 of the Rules and that good cause
has been demonstrated by the fact Appellant Barayagwiza filed his Motion for Annul-
ment without knowing that it would be considered as a Notice of Appeal;

HEREBY ORDERS
1. Each Appellant to file his single Notice of Appeal no later than thirty days
from the communication of the Judgement in the French language;
2. Each Appellant to file his single Appellant’s Brief no later than seventy-five
days from the communication of the Judgement in the French language;

3. That the Appellants’ Ngeze and Barayagwiza may, if they so wish, amend
the Notices of Appeal (including the Motion for Annulment) filed before 2
March 2004 at any time prior to the deadline for filing the Notice of Appeal set
out in paragraph 1 above.
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Done in French and English, the English text being authoritative.
Dated this 2" day of March 2004, at The Hague, The Netherlands.
[Signed] : Inés Moénica Weinberg de Roca

kekok

Decision on Ngeze’s Motion for an Extension
of Page Limits for Appeals Brief
2 March 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Monica Weinberg de Roca, Pre-Appeal Judge

Ngeze — appeal brief — extension of page limits — exceptional circumstances — motion
denied

International instrument cited : Practice Direction on the Length of Briefs and
Motions Appeal dated 16 September 2002, paragraphs | (a) and 5

I, Ipés Monica Weinberg de Roca, Judge of the Appeals Chamber of the Interna-
tional Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed. in the Terri-
tory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Vio-
lations Committed in the Territory of Neighbouring States Between 1 January and
31 December 1994,

BEING SEISED OF the “Motion for Extension of Page Limits” filed on 9 February
2004 by counsel on behalf of Appellant Ngeze (“Motion”), which requests permission
to file an appeal brief of no more than two-hundred pages and no more than sixty
thousand words inter alia on the basis of : (1) the length of the notice of appeal; (2)
the number of issues to be appealed; (3) the necessity for thorough citations; and (4)
the landmark issues raised in the appeal;

CONSIDERING “Prosecution Response to Appellant’s Motion for Extension of
Page Limits” filed on 18 February 2004 in which the Prosecution argues that the
Appellant has failed to show any exceptional circumstances justifying the requested
relief and that an extension of pages would result in “excessively cumbersome pro-
ceedings” especially if the other Appellants were to be granted similar latitude;

CONSIDERING the “Response to the Prosecution Response to Appellant’s Motion
for Extension of Page Limits” filed on 19 February 2004, which stresses inter alia
the novel and important issues raised in the appeal and the conservative nature of the
request;

- ikl
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NOTING that paragraph 1 (a) of the Practice Direction on the Length of Briefs and
Motions Appeal dated 16 September 2002 (“Practice Direction”) provides that “the
brief of art appellant appeal from a final, judgement of a Trial Chamber will not
exceed 100 pages or 30,000 words, whichever is greater” and that paragraph 5 of the
Practice Direction requires a party seeking an extension of the page limit to “provide
an explanation of the exceptional circumstances that necessitate the oversized filing”;

CONSIDERING that the effectiveness of appeal briefs does not depend on their
length but on the clarity and persuasiveness of the presented arguments;

FINDING that the Appellant has not demonstrated that there are exceptional cir-
cumstances in this case that warrant an extension of the page limits prescribed in the
Practice Direction;

HEREBY DISMISSES the Motion.

Done in French and English, the English text being authoritative,

Dated this 2 March 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca
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Decision on Barayagwiza’s Motion for Determination
of Time Limits
5 March 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre-Appeal Judge

Barayagwiza — appellant’s brief — notice of appeal — deadline — extension of time —
additional evidence — motion denied

International instruments cited : Rules of procedure and evidence, Rules 115 (A) and
116 — Practice Direction on Procedure for the Filing of Written Submissions in
Appeal Proceedings of 16 September 2002, paragraph 18

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this casel,

NOTING the “Judgement and Sentence” rendered in the English language by Trial
Chamber I on 3 December 2003 (“Judgement”);

BEING SEIZED OF the “Détermination du dies a quo pour le calcul des délais
d’appel dans I’affaire ‘Le Procureur contre Ferdinand Nahimana, Jean-Bosco Baray-
agwiza et Hassan Ngeze, ICTR-99-52-A’” filed by Appellant Barayagwiza personally
on 1 March 2004 (“Motion”), in which Appellant Barayagwiza seeks a declaration
that the seventy-five days granted for the filing of his Appellant’s Brief will run from
the date after the filing of his Notice of Appeal and that the date for filing additional
evidence will run from the date of the communication of the French translation of
the Judgement;

CONSIDERING that paragraph 18 of the Practice Direction on Procedure for the
Filing of Written Submissions in Appeal Proceedings of 16 September 2002 provides
that an extension of time may be disposed of without giving the other party the
opportunity to respond to the motion;

NOTING the “Decision on Motions for an Extension of Time to File Appellants’
Notices of Appeal and briefs” of 19 December 2003 and the “Decision on Ngeze’s
Motion for Clarification of the Schedule and Scheduling Order” of 2 March 2004,
which ordered each Appellant to file his single Notice of Appeal no later than thirty
days from the communication of the Judgement in the French language and to file
his single Appellant’s Brief no later than seventy-five days from the communication
of the Judgement in the French language;

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.
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Décision relative a la requéte de Barayagwiza aux fins
de détermination du dies a quo pour le calcul des délais d’appel
5 mars 2004 (ICTR-99-52-A)

(Original : Anglais)
Chambre d’appel
Juge : Inés Weinberg de Roca, juge de la mise en état en appel

Barayagwiza — acte d’appel — mémoire d’appel — délai de dépot — prorogation de
délai — moyens de preuve supplémentaires — requéte rejetée

Instruments internationaux cités : Reglement de procédure et de preuve, art. 115 (A)
et 116 — Directive pratique relative a la procédure de dépot des écritures en appel
devant le Tribunal du 16 septembre 2002, paragraphe 18

NOUS, Inés Modnica Weinberg de Roca, juge de la mise en état en appel dans la
présente affaire!*,

VU le Judgement and Sentence prononcé en anglais le 3 décembre 2003 par la
Chambre de premicre instance I (le «jugement»);

VU la «Détermination du dies a quo pour le calcul des délais d’appel dans I’affaire
‘Le Procureur contre Ferdinand Nahimana, Jean-Bosco Barayagwiza et Hassan
Ngeze», ICTR-99-52-A déposée le 1° mars 2004 par 1’appelant Barayagwiza en per-
sonne (la «requéte»), dans laquelle I’appelant Barayagwiza nous demande de déclarer
que le délai de soixante-quinze jours prévu pour le dépot de son mémoire de 1’appe-
lant commence a courir a compter du lendemain de la date de dépo6t de son acte
d’appel et que le délai de dépdt de moyens de preuve supplémentaires commence a
courir a compter de la date de réception en langue francaise du jugement;

CONSIDERANT qu’aux termes du paragraphe 18 de la «Directive pratique relative
a la procédure de dépot des écritures en appel devant le Tribunal» du 16 septembre
2002, il peut étre statué sur toute requéte aux fins de prorogation de délai, sans qu’il
soit donné a la partie adverse la possibilité d’y répondre;

VU la décision intitulée Decision on Motions for an Extension of Time to File
Appellants’ Notices of Appeal and Briefs du 19 décembre 2003 et la décision intitulée
Decision on Ngeze’s Motion for Clarification of the Schedule and Scheduling Order
du 2 mars 2004, qui ordonnent a chaque appelant de déposer son acte d’appel au plus
tard dans les trente jours de la communication en langue frangaise du jugement et de
déposer son mémoire de I’appelant au plus tard dans les soixante-quinze jours de la
communication en langue francgaise du jugement;

! [* note omise par le Tribunal]
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FINDING that Appellant Barayagwiza has not demonstrated good cause as required
by Rule 116 of the Rules for any further extension of the time limit for the filing
of his Appellant’s Brief;

FINDING that the time limit for filing motions to present additional evidence
before the Appeals Chamber expired seventy-five days after the date of the Judgement
pursuant to Rule 115 (A) of the Rules;

CONSIDERING that no good cause has been shown for further delay in relation
to any particular motion to present additional evidence;

FOR THE FOREGOING REASONS,

DISMISS the Motion.

Done in French and English, the English text being authoritative.
Dated this 5 March 2004, at The Hague, The Netherlands.

[Signed] : Inés Moénica Weinberg de Roca

kekok
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CONSTATANT que I’appelant Barayagwiza n’a point invoqué de motifs valables
ainsi que I’exige ’article 116 du Reglement pour justifier tout nouveau report du délai
de dépot de son mémoire de 1’appelant;

CONSTATANT qu’aux termes de 1’article 115 (A) du Reéglement, le délai de dépdt
de requétes aux fins de présentation devant la Chambre d’appel de moyens de preuve
supplémentaires est venu a expiration soixante-quinze jours apres la date du jugement;

CONSIDERANT qu’aucun motif valable n’a été invoqué pour justifier un nouveau
report de délai relativement a toute requéte donnée aux fins de présentation de
moyens de preuve supplémentaires;

PAR CES MOTIFS,
REJETTE la Requéte.

Fait en frangais et en anglais, le texte anglais faisant foi.
Fait le 5 mars 2004, a La Haye (Pays-Bas).
[Signé] : Inés Mdnica Weinberg de Roca
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Order to Registrar
9 March 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre-Appeal Judge

Registrar — French translation — joint appeal — improper delay

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case!,

NOTING the “Decision on Motions for an Extension of Time to File Appellants’
Notices of Appeal and Briefs” of 19 December 2003 (“Decision”), which noted that
the Registry had advised that the French translation of the Judgement would be avail-
able by 9 April 2004, but which emphasized that in the circumstances of a joint
appeal involving defence teams of different linguistic compositions it is necessary to
expedite the translation in order to ensure fair and expeditious proceedings, and which
therefore directed the Registrar to expedite the translation of the Judgement and to
serve it on the three Appellants and their Counsel in the French language no later
than 1 March 2004 ;

NOTING that the Registrar failed to serve the Judgement on the three Appellants
within the time limit set in the Decision;

NOTING that the Registrar failed to notify the Pre-Appeal Judge or the parties of
any problems encountered in complying with the time limit of 1 March 2004 and
failed to plead any good cause for an extension of the deadline prior to the expiry
of the time limit;

FINDING, therefore, that the Registrar is currently in breach of the Decision;

HEREBY

ORDER the Registrar to file a report to the Pre-Appeal Judge, no later than
12 March 2004, indicating the reasons for the improper delay in serving the French
translation;

Done in French and English, the English text being authoritative.
Dated this 9 March 2004, at The Hague, The Netherlands.
[Signed] : Inés Moénica Weinberg de Roca

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.

- ikl
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Decision on Ngeze’s Motion for Reconsideration of the Decision Denying
an Extension of Page Limits his Appellant’s Brief
11 March 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judges : Inés Monica Weinberg de Roca, Pre-Appeal Judge

Ngeze — reconsideration — extension of page limits — exceptional circumstances —
motion denied

International instruments cited : Practice Direction on the Length of Briefs and
Motions on Appeal dated 16 September 2002, paragraphs 1 (a) and 5 — Practice
Direction of the Length of Briefs and Motion on Appeal dated 8 March 2004, Rule 5

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case,

BEING SEISED OF the “Prisoner Hassan Ngeze Motion for Requesting (sic) to
Revise the Recent Decision on Ngeze (sic) Motion for Extension of Pages Limits
Under Exceptional Circumstances, Pursuant to Rules (5) of the Practice Direction of
the Length of Briefs and Motion on Appeal” dated 8 March 2004 and filed by the
Appellant Ngeze on 9 March 2004 (“Motion”), in which the Appellant Ngeze seeks
to justify an extension of the page limit for his Appellant’s Brief to 200 pages on
the grounds that he will be filing a “supplementary Notice of Appeal” and a “sup-
plementary Appeal Brief”;

NOTING that paragraph 1 (a) of the Practice Direction on the Length of Briefs and
Motions on Appeal dated 16 September 2002 (“Practice Direction”) provides that “the
brief of an appellant on appeal from a final judgement of a Trial Chamber will not
exceed 100 pages or 30,000 words, whichever is greater” and that paragraph 5 of the
Practice Direction requires a party seeking an extension of the page limit to “provide
an explanation of the exceptional circumstances that necessitate the oversized filing”;

RECALLING the “Decision on Ngeze’s Motion for an Extension of Page Limits for
Appeals Brief” of 2 March 2004, in which the Pre-Appeal Judge denied Counsel for
Ngeze’s request for an identical extension of the page limits for the Appellant’s Brief;

RECALLING the “Decision on Ngeze’s Motion for Clarification of the Schedule and
Scheduling Order” of 2 March 2004, in which the Pre-Appeal Judge held that each
Appellant is only entitled to a single Notice of Appeal and a single Appellant’s Brief;

FINDING that the Appellant Ngeze has not shown exceptional circumstances that
necessitate the requested oversized filing and that, having considered the Appellant’s
arguments, there is no reason to reconsider these previous decisions;

DISMISS the Motion in its entirety;

Done in French and English, the English text being authoritative.

Dated this 11th day of March 2004, at The Hague, The Netherlands.
[Signed] : Inés Moénica Weinberg de Roca

KRk
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Decision ton the Jerome Bicamumpaka and Prosper Mugiraneza
urgent Motion for Disclosure of Closed Session Testimony
and Exhibits for Witness LAG
15 March 2004 (ICTR-99-52-T)

(Original : English)
Trial Chamber 1
Judge : Erik Mgse

Bicamumpaka, Mugiraneza — closed session testimony, exhibits under seal, disclosure
— witness protection, any party or person is bound by the witness protection orders
— motion granted

International instruments cited : Rules of procedure and evidence, Rule 73
International cases cited :

1.C.T.R. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and Exhibits
Received Under Seal, 5 June 2003 (ICTR-99-52-T, Reports 2003, p. 371) — Trial
chamber, The Prosecutor v. Eliézer Niyitegeka, Decision on the Defence Motion for
Release of Closed Session Transcript of Witness KJ, 23 June 2003 (ICTR-96-14) —
Trial Chamber II, The Prosecutor v. Juvénal Kajelijeli, Decision on Joseph Nzirorera’s
Motion for Disclosure of Closed Session Testimony and Exhibits Received Under Seal,
7 October 2003 (ICTR-98-44A-T, Reports 2003, p. 1730) — Trial Chamber I, The
Prosecutor v. Théoneste Bagosora et al., Decision on Motion By Nzirorera for Dis-
closure of Closed Session Testimony of Witness ZF, 11 November 2003 (ICTR-98-41-
T, Reports 2003, p. 209) — Trial Chamber, The Prosecutor v. Eliézer Niyitegeka, Deci-
sion on Release of Closed Session Transcript of Witness KJ for Use in the Trial of
Bagosora et al., 17 February 2004 (ICTR-96-14, Reports 2004, p. X) — Trial Cham-
ber, The Prosecutor v. Ntakirutimana, Decision on Release of Closed Session Tran-
script of Witness OO for Use in the Trial of Bagosora et al., 17 February 2004
(ICTR-96-10; ICTR-96-17, Reports 2004, p. X) — Trial Chamber, The Prosecutor v.
Alfred Musema, Decision on Release of Closed Session Transcript of Witness AB for
Use in the Trial of Bagosora et al., 18 February 2004 (ICTR-96-13, Recueil 2004,

p- X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Trial Chamber, pursuant to Rule 73 of the Rules of Procedure and Evidence of the
Tribunal (“the Rules”);

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 855 Thursday, May 5, 2011 10:31 AM

ICTR-99-52 855

Décision relative a la requéte urgente de Jérome Bicamumpaka
et Prosper Mugiraneza en communication de la disposition
faite a huis clospar le témoin LAG et des piéces
a conviction relatives a ce témoin
15 mars 2004 (ICTR-99-52-T)

(Original : Anglais)
Chambre de premiére instance I
Juge : Erik Mose

Bicamumpaka, Mugiraneza — déposition a huit clos, pieces a conviction sous scellés,
communication — protection des témoins, engagement par la partie qui se voit trans-
mettre les piéces de respecter les mesures de protection — requéte accorée

Instrument international cité : Reéglement de procédure et de preuve, art. 73
Jurisprudence internationale citée :

T.PLR. : Chambre de premiere instance I, Le Procureur c. Ferdinand Nahimana et
consorts, Decision on Joseph Nzirorera’s Motion for Disclosure Closed Session Tes-
timony and Exhibits Received under Seal, 5 juin 2003 (ICTR-99-52-T, Recueil 2003,
p. 371) — Chambre de premiere instance, Le Procureur c. Eliézer Niyitegeka, Decision
on the Defence Motion for Release of Closed Session Transcript of Witness KJ,
23 juin 2003 (ICTR-96-14) — Chambre de premiere instance II, Le Procureur c. Juvé-
nal Kajelijeli, Décision relative a la requéte de Nzirorera en communication de dépo-
sitions faites a huis clos et de pieces a conviction déposées sous scellés, 7 octobre
2003 (ICTR-98-44A-T, Recueil 2003, p. 1731) — Chambre de premiéere instance I, Le
Procureur c. Théoneste Bagosora et consorts, Decision on Motion by Nzirorera for
Disclosure of Closed Session Testimony of Witness ZF, 11 novembre 2003 (ICTR-98-
41-T, Recueil 2003, p. 209) — Chambre de premiére instance, Le Procureur c. Eliézer
Niyitegeka, Decision on Release of Closed Session Transcript of Witness KJ for Use
in the Trial of Bagosora et al., 17 février 2004 (ICTR-96-14, Recueil 2004, p. X) —
Chambre de premiere instance, Le Procureur c. Ntakirutimana, Decision on Release
of Closed Session Transcript of Witness OO for Use in the Trial of Bagosora et al.,
17 février 2004 (ICTR-96-10; ICTR-96-17, Recueil 2004, p. X) — Chambre de pre-
miere instance, Le Procureur c. Alfred Musema, Decision on Release of Closed Ses-
sion Transcript of Witness AB for Use in the Trial of Bagosora et al., 18 février 2004
(ICTR-96-13, Recueil 2004, p. X)

LE TRIBUNAL PENAL INTERNATIONAL POUR LE RWANDA (le «Tribunal»),

SIEGEANT en la Chambre de premiére instance I, composée du juge Erik Mose,
désigné en vertu de ’article 73 du Reglement de procédure et de preuve du Tribunal
(e «Reéglement»),

- ikl
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BEING SEIZED of the “Jérdme Bicamumpaka and Prosper Mugiraneza Urgent
Motion for Disclosure of Closed Session Testimony and Exhibits for Witness LAG”,
filed on 8 March 2004;

CONSIDERING the “Prosecutor’s Response”, filed on 10 March 2004;
HEREBY DECIDES the motion.

SUBMISSIONS

1. The Defence for the Accused, Jérome Bicamumpaka and Prosper Mugiraneza,
in the case of Prosecutor v. Bizimungu et al., being heard before Trial Chamber II,
request disclosure of transcripts of closed session testimony and access to exhibits
under seal of a protected witness, Witness LAG, who appeared at the trial of Prose-
cutor v. Nahimana et al. The Defence submit that they need the material in order to
effectively cross-examine that witness when he appears as Prosecution Witness GTA
in the trial of Bizimungu et al. The Defence also request access to the judicial records
of Witness LAG obtained by the Prosecution in Nahimana et al.

2. The Prosecution has no objections to the motion save to urge the compliance
of Defence with the protective measures ordered in respect of its Prosecution wit-
nesses in Nahimana et al., including Witness LAG. However, the Prosecution notes
that the Accused, Bicamumpaka and Mugiraneza, were not mentioned by Witness
LAG in closed session or sealed exhibits. Regarding the judicial records, the Prose-
cution submits that these were never obtained from the Rwandan Government.

DELIBERATIONS

3. The Defence’s references, in the motion, to another pseudonym, AHI, are erro-
neous, as Witnesses LAG and AHI were two different witnesses who appeared in the
trial of Nahimana et al. 1t is Witness LAG who testified on 30 August and 3 and
4 September 2001, and whose judicial records were requested by the Defence in Nahi-
mana et al.

4. The motion was filed on 8 March 2004 and the response was filed on 10 March
2004. In between the filing of these documents, the witness testified, on 9 and
10 March 2004, as Prosecution Witness GTA in Bizimungu et al. Although the
Defence submit that the transcripts and exhibits are sought for cross-examination pur-
poses, neither Counsel for the two Accused made reference to this motion during his
testimony, and both proceeded to cross-examine the witness without requesting the
transcripts or exhibits. The Defence have informed the Chamber orally that nonethe-
less they maintain their request. It is noted that the Defence did not, in the motion,

- ikl
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SAISI de la requéte urgente de Jérome Bicamumpaka et Prosper Mugiraneza en
communication de la déposition faite a huis dos par le témoin LAG et des pieces a
conviction relatives a ce témoin; intitulée Jérome Bicamumpaka and Prosper Mugi-
raneza Urgent Motion for Disclosure of Closed Session Testimony and Exhibits for

Witness LAG et déposée le 8 mars 2004,
VU Ila réponse du Procureur déposée le 10 mars 2004,
STATUE A PRESENT sur la requéte.

CONCLUSIONS DES PARTIES

1. La défense de Jérome Bicamumpaka et Prosper Mugiraneza en 1’affaire Le Pro-
cureur c. Bizimungu et consorts devant la Chambre de premiére instance II demande
que lui soient communiqués les comptes rendus de la déposition d’un témoin protégé
recueillie a huis clos et les pieces a conviction sous scellés relatives a ce témoin. Il
s’agit en 1’occurrence du témoin LAG entendu dans 1’affaire Le Procureur c. Nahi-
mana et consorts. Les conseils de la défense font valoir que les pieces demandées
leur sont: nécessaires pour mener a bien le contre-interrogatoire de ce témoin dans
le cadre de sa comparution a charge, sous le pseudonyme «GTA», au proces de Bizi-
mungu et consorts. Les conseils sollicitent également 1’acceés au dossier judiciaire du
témoin, obtenu par le Procureur dans 1’affaire Nahimana et consorts.

2. Le Procureur ne s’oppose pas a la requéte, sauf a insister sur la nécessité pour
la défense de se conformer aux mesures de protection des témoins a charge, notam-
ment du témoin LAG, prescrites dans 1’affaire Nahimana et consorts. Le Procureur
note cependant que les accusés Bicamumpaka et Mugiraneza ne sont mentionnés ni
dans la déposition faite a huis clos par le témoin LAG, ni dans les piéces a conviction
sous scellés relatives a ce témoin. Quant au dossier judiciaire, le Procureur déclare

ne pas ’avoir obtenu auprés du gouvernement rwandais.

DELIBERATION

3 La défense fait erreur, dans sa requéte, en associant également le témoin en ques-
tion au pseudonyme «AHI». Les témoins LAG et AHI sont deux témoins différents
cités dans 1’affaire Nahimana et consorts; c’est le témoin LAG qui a comparu le 30
aolt et les 3 et 4 septembre 2001 et dont le dossier judiciaire a été demandé par la
défense dans I’affaire Nahimana et consorts.

4. La requéte a été déposée le 8 mars 2004 et la réponse le 10 mars 2004. Le
témoin a fait sa déposition dans I’affaire Bizimungu et consorts, en tant que témoin
a charge GTA, dans I’intervalle séparant le dépdt de ces deux écritures, soit les 9 et
10 mars 2004. La défense fait valoir que les comptes rendus et les pieces a conviction
sont demandés aux fins du contre-interrogatoire de ce témoin. Or, ni 1'un ni ’autre
des conseils des deux accusés concernés n’a mentionné la présente requéte lors de la
déposition du témoin GTA, et tous deux ont contre-interrogé celui-ci sans avoir
demandé les comptes rendus ou les pieces en question. Ils ont informé la Chambre
oralement qu’ils maintenaient malgré tout leur demande. La Chambre note que la
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state their willingness to be bound by the protective measures order in Nahimana et
al.

5. The relief requested requires modification of the Nahimana witness protection
orders dated 23 November 1999 and 2 July 2001, to permit disclosure of the confi-
dential material. The Trial Chamber has ongoing authority to review and modify its
own decisions where appropriate. The Chamber notes that the Prosecution does not
object and considers that the material requested is relevant to raising credibility issues
in respect of the witness!. Although the Defence have not stated that they agree to
be bound by the terms of the witness protection orders, the Chamber decides that any
Defence team which expressly undertakes in writing filed with the Registry, on behalf
of itself and the Accused represented, to be bound by the Nahimana witness protec-
tion orders, shall be given the protected material of Witness LAG.

6. The timing of that disclosure is to be determined by the Trial Chamber seized
of the case. Upon receipt of the written undertaking described above, the Chamber
authorizes the Registry to transmit the closed session transcripts of Witness LAG’s
testimony, and the sealed exhibits tendered during his testimony, to Trial Chamber II,
for release to the Defence as it deems appropriate.

FOR THE ABOVE REASONS, THE CHAMBER

DECIDES that the transcripts of the closed session trial testimony of Witness LAG
in Nahimana et al., and exhibits filed under seal therewith, shall be made available
to any Defence team in the case of Bizimungu et al. which undertakes in writing filed
with the Registry, on behalf of itself and the Accused represented, to be bound by
the witness protection orders of 23 November 1999 and 2 July 2001;

ORDERS that any person or party in receipt of such closed session testimony and
exhibits filed under seal therewith shall be bound mutatis mutandis by the witness
protection orders of 23 November 1999 and 2 July 2001;

! Nahimana et al., Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session
Testimony and Exhibits Received Under Seal (TC), 5 June 2003; Niyitegeka, Decision on the
Defence Motion for Release of Closed Session Transcript of Witness KJ (TC), 23 June 2003;
Kajelijeli, Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and
Exhibits Received Under Seal (TC), 7 October 2003; Bagosora et al., Decision on Motion By
Nzirorera for Disclosure of Closed Session Testimony of Witness ZF (TC), 11 November 2003;
Niyitegeka, Decision on Release of Closed Session Transcript of Witness KJ for Use in the Trial
of Bagosora et al. (TC), 17 February 2004; Ntakirutimana, Decision on Release of Closed Ses-
sion Transcript of Witness OO for Use in the Trial of Bagosora et al. (TC), 17 February 2004;
Musema, Decision on Release of Closed Session Transcript of Witness AB for Use in the Trial
of Bagosora et al. (TC), 18 February 2004.
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défense n’a pas indiqué dans sa requéte qu’elle entendait s’astreindre aux mesures de
protection de témoins prescrites dans 1’affaire Nahimana et consorts.

5. La communication des pieces confidentielles demandées par la défense suppose
que soient modifiées les décisions du 23 novembre 1999 et 2 juillet 2001 portant pro-
tection de témoins dans 1’affaire Nahimana et consorts. La Chambre de premiere ins-
tance reste habilitée a réexaminer et a modifier, le cas échéant, ses propres décisions.
La Chambre reléve que le Procureur ne s’oppose pas a la demande de la défense et
qu’il estime les pieces demandées pertinentes aux questions relatives a la crédibilité
du témoin!. Bien que la défense n’ait pas indiqué qu’elle acceptait d’étre liée par les
décisions susmentionnées, la Chambre décide que toute équipe de défense qui
s’engage expressément, en son nom et celui de 1’accusé qu’elle représente, par un
écrit déposé aupres du Greffe, a se conformer aux mesures de protection de témoins
prescrites dans I’affaire Nahimana et consorts, pourra se voir remettre les picces
confidentielles relatives au témoin LAG.

6 Il appartient & la Chambre de premiére instance saisie de I’affaire de décider du
moment de cette communication. Une fois qu’elle aura recu I’engagement écrit sus-
visé, la Chambre autorisera le Greffe a transmettre a la Chambre de premiere instance
II les comptes rendus de la déposition faite a huis clos par le témoin LAG et les
pieces a conviction sous scellés produites lors de ladite déposition, a charge pour la
Chambre de premicre instance II de les transmettre a la défense comme elle le juge

oppotun.
PAR CES MOTIFS, LA CHAMBRE

DECIDE que les comptes rendus de la déposition faite a huis clos par le témoin
LAG dans I’affaire Nahimana et consorts, de méme que les pieces a conviction dépo-
sées sous scellés relativement a cette déposition, seront mis a la disposition de toute
équipe de défense dans I’affaire Bizimungu et consorts qui s’engage, en son nom et
en celui de I'accusé qu’elle représente, par un écrit déposé auprés du Greffe, & se
conformer aux mesures de protection de témoins prescrites par les décisions des
23 novembre 1999 et 2 juillet 2001;

ORDONNE que toute personne ou partie qui entre en possession de ladite déposi-
tion recueillie a huis clos et des pieces a conviction sous scellés y relatives soit liée
mutatis mutandis par les décisions portant protection de témoins rendues les

23 novembre 1999 et 2 juillet 2001;

! Nahimana et consorts, Decision on Joseph Nzirorera’s Motion for Disclosure Closed Session
Testimony and Exhibits Received under Seal (Chambre de premiere instance), 5 juin 2003; Niyi-
tegeka, Decision on the Defence Motion for Release of Closed Session Transcript of Witness KJ
(Chambre de premiere instance), 23 juin 2003; Kajelijeli, Décision relative a la requéte de Nzi-
rorera en communication de dépositions faites a huis clos et de pieces a conviction déposées sous
secllés (Chambre de premiere instance), 7 octobre 2003; Bagosora et consorts, Decision on
Motion by Nzirorera for Disclosure of Closed Session Testimony of Witness ZF (Chambre de pre-
miere instance), 11 novembre 2003; Niyitegeka, Decision on Release of Closed Session Transcript
of Witness K J for Use in the Trial of Bagosora et al. (Chambre de premiere instance), 17 février
2004 Ntakirutimana, Decision on Release of Closed Session Transcript of Witness OO for Use
in the Trial of Bagosora et al. (Chambre de premiére instance), 17 février 2004 Musema, Deci-
sion on Release of Closed Session Transcript of Witness AB for Use in the Trial of Bagosora et
al. (Chambre de premiere instance), 18 février 2004.
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ORDERS the Registry to carry out the terms of this Decision, and to otherwise
continue to enforce the terms of the witness protection orders of 23 November 1999
and 2 July 2001.

Arusha, 15 March 2004
[Signed] : Erik Mgse

stk
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INVITE le Greffe a mettre en ceuvre le dispositif de la présente décision et a conti-
nuer de veiller, par ailleurs, au respect des mesures de protection de témoins prescrites
les 23 novembre 1999 et 2 juillet 2001.

Arusha, le 15 mars 2004
[Signé] : Erik Mose

Hoksk
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Decision on Disclosure of Closed Session Testimony
and Sealed Exhibits of Witness X
22 March 2004 (ICTR-99-52-T)

(Original : English)
Trial Chamber I
Judge : Erik Mgse

Closed session testimony, exhibits under seal, disclosure — witness protection —
authority of the Trial Chamber to review and modify its own decisions — the party
to whom the material is disclosed is bound by the witness protection orders

International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and Exhibits
Received Under Seal, 5 June 2003 (ICTR-99-52-T, Reports 2003, p. 371) — Trial
Chamber, The Prosecutor v. Eliézer Niyitegeka, Decision on the Defence Motion for
Release of Closed Session Transcript of Witness KJ, 23 June 2003 (ICTR-96-14) —
Trial Chamber II, The Prosecutor v. Juvénal Kajelijeli, Decision on Joseph Nzirorera’s
Motion for Disclosure of Closed Session Testimony and Exhibits Received Under Seal,
7 October 2003 (ICTR-98-44A-T, Reports 2003, p. 1730) — Trial Chamber I, The Pros-
ecutor v. Théoneste Bagosora et al., Decision on Motion By Nzirorera for Disclosure
of Closed Session Testimony of Witness ZF, 11 November 2003 (ICTR-98-41-T, Reports
2003, p. 209) — Trial Chamber, The Prosecutor v. Eliézer Niyitegeka, Decision on
Release of Closed Session Transcript of Witness KJ for Use in the Trial of Bagosora
et al., 17 February 2004 (ICTR-96-14, Reports 2004, p. X) — Trial Chamber, The Pros-
ecutor v. Ntakirutimana, Decision on Release of Closed Session Transcript of Witness
OO for Use in the Trial of Bagosora et al., 17 February 2004 (ICTR-96-10; ICTR-
96-17, Reports 2004, p. X) — Trial Chamber, The Prosecutor v. Alfred Musema, Deci-
sion on Release of Closed Session Transcript of Witness AB for Use in the Trial of
Bagosora et al., 18 February 2004 (ICTR-96-13, Reports 2004, p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Trial Chamber, pursuant to Rule 73 of the Rules of Procedure and Evidence of the
Tribunal (“the Rules”);

BEING SEIZED OF the “Prosecutor’s Motion Seeking an Order for the “Disclosure
of Sealed Excerpts (Closed Session) Transcripts and Exhibits Received Under Seal for
Prosecution Witness X”, filed on 17 March 2004;

HEREBY DECIDES the motion.

1. The Prosecution in the case of Prosecutor v. Bagosora et al. requests disclosure
of transcripts of closed session testimony of protected Witness X who appeared at the
trial of Prosecutor v. Nahimana et al. The references in the motion to Trial Chamber
II are erroneous as both are Trial Chamber I cases. Witness X is scheduled to testify
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as a Prosecution witness in the trial of Bagosora et al. The Prosecution seeks the dis-
closure of the material to the Defence, so as to facilitate the process of disclosure and
expedite the appearance of the witness. The Defence in both Bagosora and Nahimana
have not responded to the motion, which has been brought by the Prosecution in respect
of one of its own witnesses, and for the benefit of the Defence in Bagosora et al.

2. The relief requested requires modification of the Nahimana witness protection
decision of 14 September 2001, relating to Witness X, in order to permit disclosure
of the information to the Defence. The Trial Chamber has ongoing authority to review
and modify its own decisions where appropriate. The Defence has a legitimate need
for the protected material, which may be relevant to the witness’s credibility. The
Chamber follows past decisions in finding that the protected material requested may
be disclosed, provided that the party to whom it is to be disclosed agrees to be bound
by the terms of the witness protection decision!. Any Defence team in Bagosora et
al. which expressly undertakes in writing filed with the Registry, on behalf of itself
and the Accused represented, to be bound by the Nahimana witness protection order
shall be given the protected material of Witness X.

3. Upon receipt of the written undertaking described above, the Chamber authorizes
the Registry to transmit the closed session transcripts of Witness X’s testimony, and
any exhibits filed under seal therewith, to the Defence in Bagosora et al.

FOR THE ABOVE REASONS, THE CHAMBER

DECIDES that the transcripts of the closed session trial testimony of Witness X
in Nahimana et al., and exhibits filed under seal therewith, shall be made available
to any Defence team in the case of Bagosora et al. which undertakes in writing filed
with the Registry, on behalf of itself and the Accused represented, to be bound by
the witness protection decision of 14 September 2001;

ORDERS that any person or party in receipt of such closed session testimony and
exhibits filed under seal therewith shall be bound mutatis mutandis by the witness
protection decision of 14 September 2001;

ORDERS the Registry to carry out the terms of this Decision, and otherwise to con-
tinue to enforce the terms of the witness protection decision of 14 September 2001.

Arusha, 22 March 2004
[Signed] : Erik Mgse

Hoksk

! Nahimana et al., Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session
Testimony and Exhibits Received Under Seal (TC), 5 June 2003; Niyitegeka, Decision on the
Defence Motion for Release of Closed Session Transcript of Witness KJ (TC), 23 June 2003;
Kajelijeli, Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and
Exhibits Received Under Seal (TC), 7 October 2003; Bagosora et al., Decision on Motion By
Nzirorera for Disclosure of Closed Session Testimony of Witness ZF (TC), 11 November 2003;
Niyitegeka, Decision on Release of Closed Session Transcript of Witness KJ for Use in the Trial
of Bagosora et al. (TC), 17 February 2004; Ntakirutimana, Decision on Release of Closed Ses-
sion Transcript of Witness OO for Use in the Trial of Bagosora et al. (TC), 17 February 2004;
Musema, Decision on Release of Closed Session Transcript of Witness AB for Use in the Trial
of Bagosora et al. (TC), 18 February 2004.
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Order Concerning Multiple Notices of Appeal
3 May 2004 (ICTR-99-52-A)

(Original : English)

Appeals Chamber

Judge : Weinberg de Roca, Pre-Appeal Judge
Notice of appeal, multiple — motion for annulment

International instrument cited : Rules of procedure and evidence, Rule 108

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case,

RECALLING the “Decision on Ngeze’s Motion for Clarification of the Schedule
and Scheduling Order” of 2 March 2004 in which the Pre-Appeal Judge held :

(1) That each Appellant is only entitled to a single Notice of Appeal and a
single Appellant’s Brief;

(2) That the “Notification de la demande d’annulation du jugement” filed 3
February 2004 by Appellant Jean-Bosco Barayagwiza (“Motion for Annulment”
and “Appellant”, respectively), would be treated as the Appellant’s Notice of
Appeal pursuant to Rule 108 of the Rules of Procedure and Evidence
(“Rules”);

(3) That the Appellant may amend his Motion for Annulment no later than
thirty days from the communication of the Judgement in the French language;

HAVING RECEIVED the “Notice d’appel” filed 22 April 2004 by Counsel Caldar-
era, assigned counsel to the Appellant, and the “Acte d’appel modifié” filed 27 April
2004 by the Appellant personally, both of which purport to replace the Motion for
Annulment;

FINDING that the Appellant, who is represented by Counsel Caldarera, is only
entitled to a single Notice of Appeal and that therefore the Appellant must clearly
indicate to the Appeals Chamber which document he intends to rely on as his Notice
of Appeal pursuant to Rule 108 of the Rules;

ﬁ
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Ordonnance relative aux actes d’appel multiples
3 mai 2004 (ICTR-99-52-A)

(Original : Anglais)

Juge de mise en Etat

Juge : Weinberg de Roca

Acte d’appel, multiples — demande d’annulation de jugement

Instruments internationaux cités : Reglement de procédure et de preuve, art. 108

NOUS, Inés Ménica Weinberg de Roca, juge de la mise en état en appel dans la
présente affaire!,

RAPPELANT la Decision on Ngeze's Motion for Clarification of the Schedule and
Scheduling Order du 2 mars 2004 dans laquelle la juge de la mise en état en appel
avait décidé que :

1) Chaque appelant n’a droit de présenter qu'un seul acte d’appel et un seul
mémoire d’appelant;

2) La notification de la demande d’annulation du jugement?, déposée le
3 février 2004 par 1’appelant Jean-Bosco Barayagwiza (la «demande
d’annulation» et «1’appelant», respectivement), serait considérée comme étant
I’acte d’appel de I’appelant aux fins de I’article 108 du Reglement de procédure
et de preuve (le «Réglement»);

3) L’appelant peut, dans les trente jours suivant la communication de la version
francaise du jugement, modifier sa demande d’annulation?;

AYANT RECU la notice d’appel déposée le 22 avril 2004 par M® Caldarera, le
conseil commis d’office a la défense de 1’appelant, et I’acte d’appel modifi€¢ déposé
le 27 avril 2004 par ’appelant lui-méme, toutes deux écritures censées remplacer la
demande d’annulation;

DECLARANT que I’appelant, qui est représenté par M¢ Caldarera, n’a droit qu’a
un seul acte d’appel et que, dés lors, il doit indiquer clairement a la Chambre d’appel
le document qu’il considére étre son acte d’appel et sur lequel il entend s’appuyer
aux fins de Dl’article 108 du Reéglement;

YOrder of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.

2 Notification de la demande d’annulation du Jugement rendu le 3 décembre 2003 par la
Chambre I dans Uaffaire ‘Le Procureur contre Ferdinand Nahimana, Jean-Bosco Barayagwiza
et Hassan Ngeze, ICTR-99-52-T°, 3 février 2004.

3La version francaise du jugement a été communiquée a 1’appelant le 7 avril 2004.
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HEREBY

ORDER the Appellant to indicate to the Appeals Chamber, not later than 10 May
2004, which document he intends to rely on as his Notice of Appeal;

DECLARE that if no notification is received by 10 May 2004, then the Motion
for Annulment dated 3 February 2004 shall be the Notice of Appeal pursuant to Rule
108 of the Rules.

Done in French and English, the English text being authoritative.
Dated this 3" day of May 2004, at The Hague, The Netherlands.
[Signed] : Inés Moénica Weinberg de Roca

%
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PAR LA PRESENTE :

ORDONNONS a I’appelant d’indiquer a la Chambre d’appel, au plus tard le 10
mai 2004, le document qu’il considére étre son acte d’appel et sur lequel il entend
s’appuyer comme tel;

DECLARONS que si 2 I’échéance du 10 mai 2004 la notification n’est pas recue,
la demande d’annulation datée du 3 février 2004 sera considérée comme étant 1’acte
d’appel aux fins de I’article 108 du Reglement.

FAIT en francais et en anglais, le texte anglais faisant foi.
FAIT a La Haye (Pays-Bas), le 3 mai 2004
[Signé] : Inés Mdnica Weinberg de Roca
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Order Concerning Ngeze’s Motion
5 May 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze — new evidence — appellant’s brief, extension of time — wording unclear and
ambiguous — motion denied

International instruments cited : Rules of procedure and evidence, Rule 115 — Practice
Direction on Formal Requirement for Appeals from Judgement dated 16 September
2002, paragraphs 7, 9, 10 and 19

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case!,

HAVING RECEIVED a document entitled “Appellant Hassan Ngeze urgent letter
to the Appeal Chamber requesting the rescheduling time of appeal brief, until I get
a new counsel, under exception circumstances and good reason” filed 4 May 2004
(“Motion”) by Appellant Hassan Ngeze (“Appellant”) personally, in which he requests
the admission of new evidence pursuant to Rule 115 of the Rules of Procedure and
Evidence (“Rules”) and an extension of time for filing his Appellant’s Brief;

FINDING that the Motion does not conform to the Practice Direction on Formal
Requirement for Appeals from Judgement dated 16 September 2002 (‘“Practice Direc-
tion”) and, in particular, fails to comply with the requirements of paragraph 7 of the
Practice Direction relating to the filing of additional evidence on appeal and paragraphs
9 and 10 of the Practice Direction relating to general requirements for all filings;

FINDING, moreover, that the wording of the Motion is unclear and ambiguous and
that the relief requested in the Motion should properly be addressed by way of two
separate motions, one requesting the admission of additional evidence and the other
requesting an extension of time for filing his Appellant’s Brief;

HEREBY, pursuant to paragraph 19 of the Practice Direction,

REJECT the Motion as currently filed without prejudice to the Appellant’s right to
re-file in accordance with the Rules and the Practice Direction.

Done in French and English, the English text being authoritative.
Dated this 5" day of May 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca

stk

1 “Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.
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Order Concerning Ngeze’s Amended Notice of Appeal
5 May 2004 (ICTR-99-52-A)

(Original : English)

Appeals Chamber

Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze — notice of appeal — appellant’s brief — single document — evidence

International instruments cited : Rules of procedure and evidence, Rules 108, 115 —
Practice Direction on Formal Requirement for Appeals from Judgement dated 16 Sep-
tember 2002

I, Inés Modnica Weinberg de Roca, Pre-Appeal Judge in this case,
RECALLING the “Decision on Ngeze’s Motion for Clarification of the Schedule
and Scheduling Order” of 2 March 2004 in which the Pre-Appeal Judge held :
(1) That each Appellant is only entitled to a single Notice of Appeal and a
single Appellant’s Brief;

(2) That, because good cause had been shown, Appellant Ngeze (“Appellant”)
could amend the Notice of Appeal filed by his counsel on 9 February 2004 at
any time prior to thirty days from the communication of the Judgement in the
French language;

HAVING RECEIVED a package of documents filed by the Appellant on 30 April
2004, which includes :

(A) A document entitled “Prisoner Hassan Ngeze 1% amendment of appeal
notice pursuant to Rule 108 of the Rules of Procedure and Evidence”;

(B) A copy of the “Defence Notice of Appeal” dated 9 February 2004;

(C) A copy of correspondence from the Appellant to the Registrar of the Inter-
national Tribunal requesting transmission of the Appellant’s condolences to the
Rwandan authorities;

(D) A copy of an internet article entitled “Kagamé: ‘Pourquoi la France
n’examine pas ses propres responsabilités’” dated 16 March 2004;

(E) A video cassette of the Belgian Minister of Foreign Affairs dated 26 April
2004;

FINDING that by filing his Notice of Appeal in two separate documents (Docu-
ments A and B) the Appellant has failed to clearly indicate which single Notice of
Appeal he intends to rely on as his Notice of Appeal pursuant to Rule 108 of the
Rules of Procedure and Evidence (“Rules™);

FINDING, moreover, that Document A fails to adhere to the requirements set out
in the Practice Direction on Formal Requirement for Appeals from Judgement dated
16 September 2002 (“Practice Direction”);

FINDING that Documents C and D and video cassette E are not in evidence in
this case and will not be considered for admission by the Appeals Chamber unless

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 870 Thursday, May 5, 2011 10:31 AM

870 BARAYAGWIZA

submitted as additional evidence on appeal pursuant to Rule 115 of the Rules and
the Practice Direction;

HEREBY

ORDER the Appellant to indicate to the Appeals Chamber, not later than 12 May
2004, which single document he intends to rely on as his Notice of Appeal;

ORDER that if the Appellant wishes to combine the arguments contained in Doc-
uments A and B, then this combined Notice of Appeal must be filed not later than
12 May 2004 and must be presented as a single document which complies with the
Rules and the Practice Direction;

ORDER that if the Appellant elects to rely on Document A as his Notice of
Appeal, then it must be re-filed in strict compliance with the Rules and Practice
Direction not later than 12 May 2004;

DECLARE that if no notification or re-filing is received by 12 May 2004, then
the Notice of Appeal filed on 9 February 2004 shall be the Notice of Appeal pursuant
to Rule 108 of the Rules.

Done in French and English, the English text being authoritative.
Dated this 5th day of May 2004, at The Hague, The Netherlands.
[Signed] : Inés Moénica Weinberg de Roca

skekok

Decision on Disclosure of Transcripts
and Exhibits of Witness EB
6 May 2004 (ICTR-99-52-T)

(Original : Not specified)
Trial Chamber I
Judge : Erik Mgse

Nsengiyumva — closed session testimony — sealed exhibits — open session testimony,
public — disclosure — authority of the Trial chamber to review and modify its own
decisions — the party to whom material is disclosed is bound by the witness protection
orders — request granted

International instruments cited : Rules of procedure and evidence, art. 73
International cases cited :

I.C.T.R. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and Exhibits
Received Under Seal, 5 June 2003 (ICTR-99-52-T, Reports 2003, p. 371) — Trial

%
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chamber, The Prosecutor v. Eliézer Niyitegeka, Decision on the Defence Motion for
Release of Closed Session Transcript of Witness KJ, 23 June 2003 (ICTR-96-14) —
Trial Chamber II, The Prosecutor v. Juvénal Kajelijeli, Decision on Joseph Nzirorera’s
Motion for Disclosure of Closed Session Testimony and Exhibits Received Under Seal,
7 October 2003 (ICTR-98-44A-T, Reports 2003, p. 1730) — Trial Chamber I, The
Prosecutor v. Théoneste Bagosora et al., Decision on Motion By Nzirorera for Dis-
closure of Closed Session Testimony of Witness ZF, 11 November 2003 (ICTR-98-41-
T, Reports 2003, p. 209) — Trial Chamber, The Prosecutor v. Eliézer Niyitegeka, Deci-
sion on Release of Closed Session Transcript of Witness KJ for Use in the Trial of
Bagosora et al., 17 February 2004 (ICTR-96-14, Reports 2004, p. X) — Trial Cham-
ber, The Prosecutor v. Ntakirutimana, Decision on Release of Closed Session Tran-
script of Witness OO for Use in the Trial of Bagosora et al., 17 February 2004
(ICTR-96-10; ICTR-96-17, Reports 2004, p. X) — Trial Chamber, The Prosecutor v.
Alfred Musema, Decision on Release of Closed Session Transcript of Witness AB for
Use in the Trial of Bagosora et al., 18 February 2004 (ICTR-96-13, Reports 2004,
p- X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, designated by the
Trial Chamber, pursuant to Rule 73 of the Rules of Procedure and Evidence of the
Tribunal (“the Rules”);

BEING SEIZED OF the “Motion by the Defence for Nsengiyumva for Closed Ses-
sion Transcripts, Open Session Transcripts and Exhibits Tendered During the Testi-
mony of Prosecution Witness EB”, filed on 6 April 2004;

HEREBY DECIDES the motion.

1. The Defence for Nsengiyumva in the case of Prosecutor v. Bagosora et al.
requests disclosure of transcripts of open and closed session testimony and exhibits
tendered during the testimony of protected Witness EB who appeared at the trial of
Prosecutor v. Nahimana et al. Open session transcripts and exhibits not under seal
are public documents which the Defence is able to obtain without court order. There-
fore, the Chamber will only address the part of the request relating to closed session
transcripts and sealed exhibits. The Defence seeks the disclosure of the material to
discredit Witness OQ who testified in Bagosora. The Defence for Nsengiyumva
agrees to abide by the protective measures orders applicable to Witness EB.

2. The relief requested requires modification of the Nahimana witness protection
orders of 23 November 1999 and 2 July 2001, in order to permit disclosure of the
requested material to the Defence. The Trial Chamber has ongoing authority to review
and modify its own decisions where appropriate. The Defence has a legitimate need
for the protected material, which may be relevant to Witness OQ’s credibility. The
Chamber follows past decisions in finding that the protected material requested may
be disclosed, provided that the party to whom it is to be disclosed agrees to be bound
by the terms of the witness protection order!.

! Nahimana et al., Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session
Testimony and Exhibits Received Under Seal (TC), 5 June 2003; Niyitegeka, Decision on the
Defence Motion for Release of Closed Session Transcript of Witness KJ (TC), 23 June 2003;

- ikl
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3. Upon receipt of the written undertaking described above, the Chamber authorizes
the Registry to transmit the closed session transcripts of Witness EB’s testimony, and
any exhibits filed under seal therewith, to the Defence for Nsengiyumva in Bagosora
et al.

FOR THE ABOVE REASONS, THE CHAMBER

DECIDES that the transcripts of the closed session trial testimony of Witness EB
in Nahimana et al., and exhibits filed under seal therewith, shall be made available
to the Defence for Nsengiyumva in the case of Bagosora et al. which will file a writ-
ten undertaking with the Registry, on behalf of itself and the Accused Nsengiyumva,
to be bound by the witness protection orders of 23 November 1999 and 2 July 2001;

ORDERS that any person or party in receipt of such closed session testimony and
exhibits filed under seal therewith shall be bound mutatis mutandis by the witness
protection orders of 23 November 1999 and 2 July 2001;

ORDERS the Registry to carry out the terms of this Decision, and otherwise to
continue to enforce the terms of the witness protection orders of 23 November 1999
and 2 July 2001.

Arusha, 6 May 2004
[Signed] : Erik Mgse

skkok

Decision on Jean Bosco Barayagwiza’s Motion Appealing Refusal
of Request for Legal Assistance
19 May 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Mohamed Shahabuddeen; Florence
Mumba; Fausto Pocar; Inés Moénica Weinberg de Roca

Kajelijeli, Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and
Exhibits Received Under Seal (TC), 7 October 2003; Bagosora et al., Decision on Motion By
Nzirorera for Disclosure of Closed Session Testimony of Witness ZF (TC), 11 November 2003;
Niyitegeka, Decision on Release of Closed Session Transcript of Witness KJ for Use in the Trial
of Bagosora et al. (TC), 17 February 2004; Ntakirutimana, Decision on Release of Closed Ses-
sion Transcript of Witness OO for Use in the Trial of Bagosora et al. (TC), 17 February 2004;
Musema, Decision on Release of Closed Session Transcript of Witness AB for Use in the Trial
of Bagosora et al. (TC), 18 February 2004.
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Barayagwiza — legal assistance — illegal appointment of a counsel — withdrawal of
counsel — fairness and efficiency of the proceedings — dependant request — motion
denied

International instruments cited : Tribunal’s Directive on Assignment of Defence Coun-
sel, Article 19 (A) and (E)

International cases cited :

LC.TY. : Appeals Chamber, The Prosecutor v. Vidoje Blagojevi¢, Public and redacted
reasons for decision on appeal by Vidoje Blagojevi¢ to replace his defence team,
7 November 2003 (IT-02-60-AR73.4)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

BEING SEISED of the “Very Urgent Motion to Appeal Refusal of Request for
Legal Assistance” filed by Jean-Bosco Barayagwiza (“Appellant”) on 24 March 2004
(“Motion”), in which the Appellant seeks inter alia (i) assignment of counsel and a
defence team to assist the Appellant with the preparation of his appeal; and (ii) access
to special facilities in order to prepare his appeal;

NOTING “La réponse du Greffe au recours trés urgent contre le refus d’assistance
Juridique déposé par 'accusé Jean Bosco Barayagwiza” filed 8 April 2004, in which
the Registrar argues infer alia that the Appellant has already been granted all of the
necessary facilities required to prepare his case, including assigned counsel, and that
another counsel cannot be assigned prior to the withdrawal of the current counsel;

NOTING the Appellant’s “Réplique a la réponse du Greffier concernant mon
«Recours trés urgent contre le refus d’assistance juridique datée du 24 mars 2004 »”,
filed on 16 April 2004;

NOTING the correspondence from the Appellant to the Registrar of 10 February
2004, 19 February 2004, 1 March 2004, 4 March 2004, and 16 March 2004 and the
responses of the Registrar of 12 February 2004 and 17 March 2004;

CONSIDERING that the Appellant has not made an unambiguous formal request
to the Registrar for the withdrawal of counsel Barletta Caldarera pursuant to Article
19 (A) of the Tribunal’s Directive on Assignment of Defence Counsel (“Directive”),
and that in his letter to the Appellant of 12 February 2004, the Registrar did not treat
the Appellant’s requests as arising under Article 19 (A) of the Directive;

CONSIDERING, however, that the Appellant has argued that the appointment of
counsel Barletta Caldarera was against his wishes and illegal, has made repeated
requests for legal assistance on appeal, has submitted his own Notice of Appeal
replacing that filed by counsel Barletta Caldarera, has impugned the appointment of
counsel and the quality of representation in his Notice of Appeal, and has consistently
refused to work with counsel Barletta Caldarera on his appeal;

- ikl
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FINDING that, in the circumstances of this case, and in the interest of ensuring
that proceedings on appeal advance in an efficient manner, the Appellant’s conduct
and submissions must be construed as a request for withdrawal of counsel pursuant
to Article 19 (A) of the Directive, without prejudice to the Appellant’s position that
the appointment of counsel was illegal, and that such request requires a decision by
the Registrar whether to withdraw and replace assigned counsel;

CONSIDERING that any decision by the Registrar to deny a request for withdrawal
of assigned counsel may be reviewed by the President pursuant to Article 19 (E) of
the Directive and not the Appeals Chamber;

FINDING that, in order to preserve the fairness and efficiency of the proceedings,
it is necessary to stay the proceedings against Appellant Barayagwiza until a final
decision has been reached on his request to withdraw assigned counsel Barletta
Caldarera!;

CONSIDERING that the Appellant’s request for additional resources is subsidiary
to, and dependent upon the outcome of, his request for withdrawal of counsel;

FOR THE FOREGOING REASONS,
1. HEREBY DISMISSES the Motion;

2. REMITS the request for withdrawal of assigned counsel Barletta Caldarera to
the Registrar for a decision pursuant to Article 19 (A) of the Directive; and

3. STAYS the proceedings in relation to Appellant Barayagwiza until a final deci-
sion has been made concerning the Appellant’s request to withdraw counsel Barletta
Caldarera.

Done in French and English, the English text being authoritative.
Dated this 19" day of May 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron, Presiding Judge

skkok

Order Concerning Filings by Hassan Ngeze
24 May 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Weinberg de Roca, Pre-Appeal Judge

! Prosecutor v. Vidoje Blagojevi¢, ICTY Case No. IT-02-60-AR73.4, “Public and redacted rea-
sons for decision on appeal by Vidoje Blagojevi¢ to replace his defence team”, 7 November 2003,
para. 7.
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Ngeze — report, disclosure — unclear and ambiguous wording — notice of appeal,
accordance with the Rules — counsel, representation

International instruments cited : Rules of procedure and evidence, Rule 108 — Practice
Direction on Formal Requirement for Appeals from Judgement dated 16 September
2002

International cases cited :

L.C.TR. : Appeals Chamber, The Prosecutor v. Jean Bosco Barayagwiza, Order of the
Presiding Judge Assigning Judges and Designating the Re-Appeal Judge, 19 Decem-
ber 2003 (ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Chamber, The Prosecutor
v. Hassan Ngeze, Order concerning Ngeze's amended notice of appeal, 5 May 2004
(ICTR-99-52-A, Reports 2004, p. X) — Appeals Chamber, The Prosecutor v. Hassan
Ngeze, Decision on Ngeze'’s Motion for clarification of the Schedule and scheduling
order, 2 March 2004 (ICTR-99-52-A, Reports 2004, p. X)

LC.TY. : Trial Chamber, The Prosecutor v. Miroslav Kvocka et al., Order on Zorn
Zigic’s motion to strike out portions of Prosecutor’s response, 13 March 2003 (IT-98-
3011-A) — Trial Chamber, The Prosecutor v. Vojislav Seselj, Decision on Motion for
Disqualification, 10 June 2003 (IT-03-67-PT)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this casel,

1. CopiEs OF CORRESPONDANCE

HAVING RECEIVED the following documents from Appellant Hassan Ngeze
(“Appellant”) :

1. Letter to Registrar Dieng dated 11 February 2004;

. Letter to Mr. Preira dated 17 February 2004;

. Letter to Counsel Floyd and Ms. Leblanc dated 23 Febmary 2004;
. Letter to Counsel Floyd dated 1 March 2004, with attachments;

. Letter to Mr. Fometé dated 4 March 2004, with attachments;

. Letter to President Mose dated 12 March 2004, with attachments;
. Letter to Ms. Talon dated 16 March 2004 ;

. Letter to Counsel Floyd, undated, filed 19 March 2004, with attachments;
. Letter to Mr. Preira dated 15 April2004, with attachment;

10. Letter to Counsel Floyd dated 20 April 2004, with attachments;
11. Letter to Mr. Preira dated 20 April2004;

12. Letter to Ms. Talon dated 27 April 2004;

13. Letter to Registrar Dieng dated 27 April 2004;

O 00 3 O Lt LN

1“Order of the Presiding Judge Assigning Judges and Designating the Re-Appeal Judge”
19 December 2003.
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14. Confidential letter to Ms. Talon dated 4 May 2004;

15. Confidential letter to Mr. Preira dated 5 May 2004, with attachments;
16. Confidential letter to Mr. Preira dated 6 May 2004;

17. Letter to Mr. Preira and Ms. Talon dated 10 May 2004, with attachment;
18. Letter to Ms. Talon dated 10 May 2004;

19. Letter to Counsel Floyd, Co-counsel Chadha, and Ms. Leblanc dated
13 May 2004, with attachments;

NOTING that although the Appellant has sent copies of the abovementioned doc-
uments to the Appeals Chamber, the Appeals Chamber is not seised of the matters
raised therein;

FINDING that the practice of copying all correspondence to the Appeals Chamber,
regardless of its relevance to any matter currently under appeal, is unnecessary and
unduly complicates the proceedings;

2. MOTIONS

HAVING RECEIVED a document entitled “The Appellant motion to compel the
Registrar to disclose the report made by Jean Pele Fometé, with the UNDF report
cited in Media Judgement paragraph 84 page 23, for the purpose of my appeal notice
and brief” filed confidentially on 6 May 2004 by the Appellant personally (“Motion
for Disclosure™);

FINDING that the Motion for Disclosure does not conform to the Practice Direc-
tion on Formal Requirement for Appeals from Judgement dated 16 September 2002
(“Practice Direction”) and that the wording of the Motion for Disclosure is unclear
and ambiguous;

HAVING RECEIVED “Appellant Hassan extremely urgent memorandum request-
ing the Appeal Chamber to disregard and reject in totality what Counsel John Floyd
Filed on 10 May 2004 which he called “Ngeze Counsel memorandum regarding
the notice of appeal” filed 12 May 2004 by the Appellant personally (“Motion to
Disregard”);

FINDING that the Motion to Disregard does not conform to the Practice Direction
and that the wording of the Motion to Disregard is unclear and ambiguous;

3. NOTICE OF APPEAL

HAVING RECEIVED “The Appellant Hassan Ngeze clarification of what will be
his Notice of Appeal as per appeal order concerning Ngeze’s amendment Notice of
Appeal of May 5% 2004, Document (A) and (B) to be considered as a single notice
of appeal” filed 10 May 2004, in which the Appellant seeks to re-file “Prisoner Has-
san Ngeze 1% amendment of appeal notice pursuant to Rule 108 of the Rules of Pro-
cedure and Evidence” and the “Defence Notice of Appeal” dated 9 February 2004
together as his Notice of Appeal;

%
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FINDING that the Appellant has. failed to re-file his Notice of Appeal in accord-
ance with the Rules, Practice Direction, and Pre-Appeal decisions? and that, therefore,
the Notice of Appeal filed on 9 February 2004 shall be the Notice of Appeal pursuant
to Rule 108 of the Rules;

4. FUTURE FILINGS

NOTING that the Appellant has been assigned Counsel Floyd and Co-counsel
Chadha to represent him on appeal;

CONSDERING the repeated unnecessary filings of the Appellant, the duplication
of filings from both the Appellant and his Counsel, the filing of contradictory motions
on related matters by the Appellant and his Counsel, and the Appellant’s repeated fail-
ure to adhere to the Rules and Practice Direction;

FINDS that all further submissions which the Appellant wishes to make to the
Appeals Chamber should be made on his behalf by one of his Counsel, except for
submissions relating uniquely to his representation by assigned Counsel, which should
be filed with the Appeals Chamber only after the Appellant has sought relief from
the Registrar and then review by the President?.

ORDER the Registrar to serve this Order on the Appellant together with complete
copies of all of the documents listed in section 1 above and the two motions listed
in section 2 above;

REJECT the Motion for Disclosure and the Motion to Disregard as currently filed,
without prejudice to the Appellant’s right to re-file through Counsel in accordance
with the Rules and the Practice Direction;

ORDER that the Notice of Appeal led by Counsel on 9 February 2004 should be
the Notice of Appeal pursuant to Rule 108 of the Rules;

ORDER that Appellant Hassan Ngeze shall make all further submissions relating
to his appeal through his Counsel;

Done in French and English, Uie English text being authoritative.
Dated this 24th day of May 2004,
At The Hague, The Netherlands.

[Signed] : Inés Monica Weinberg de Roca

KRk

2“Order concerning Ngeze’s amended notice of appeal”’, 5 May 2004; “Decision on Ngeze’s
Motion for clarification of the Schedule and scheduling order”, 2 Mach 2004.

3See, e.g. Prosecutor v. Mirosiav Kvocka et al., ICTY case n° IT-98-3011-A, Order on Zorn
Zigic’s motion to strike out portions of Prosecutor’s response, 13 March 2003, p. 2; Prosecutor
v. Vojislav Seselj, ICTY Case n° IT-03-67-PT, Decision on Motion for Disqualification, 10 June
2003, para 5.
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Order Concerning Hassan Ngeze’s Request
to Join Co-Appellant’s Motion
24 May 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze, Barayagwiza — additional evidence — Bruguiére Report — independent motion
— motion dismissed

International instruments cited : Rules of procedure and evidence, Rule 115
International cases cited :

L.C.TR. : Appeals Chamber, The Prosecutor v. Hassan Ngeze, Order of the Presiding
Judge Assigning Judges and Designating the Pre-Appeal Judge, 19 December 2003
(ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Chamber, The Prosecutor v. Jean-
Bosco Barayagwiza, Decision on Jean-Bosco Barayagwiza’s motion appealing refusal
of request for legal assistance, 19 May 2004 (ICTR-99-52-A, Reports 2004, p. X)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this case!,

HAVING RECEIVED “Ngeze Defence’s notice in support of the motion for adi-
tional (sic) evidence tiled by defence counsel Caldaera” filed 12 May 2004 (“Motion
to Adopt”), in which Counsel Floyd seeks to “adopt and conform” a.motion seeking
to adduce additional evidence on appeal pursuant to Rule 115 of the Rules of Pro-
cedure and Evidence (“Rule 115”) filed by Counsel Barletta-Caldarera?, assigned
counsel of Appellant Jean-Bosco Barayagwiza;

CONSIDERWG that the proceedings concerning Appellant Jean-Bosco Barayagwiza
have been temporarily stayed until a final decision has been made concerning his
request to withdraw assigned counsel®;

CONSIDERING, moreover, that Counsel Barletta-Caldarera did not submit the Bru-
guiére Report, a witness statement of Judge Bruguiére, or any of the other documen-
tation that he sought to have admitted as additional evidence on appeal to the Appeals
Chamber for consideration pursuant to Rule 115;

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”,
19 December 2003.

2 Requéte d’acceptation des moyens de preuves supplémentaires pour des motifs valables qui
permettent d’accorder une extension du délai ex article 115 du Réglement de procédure et de
preuve (concernant le rapport du juge d’instruction frangais Jean-Louis Bruguiére sur le crash
de ’avion présidentiel au Rwanda, 29 March 2004.

3 Decision on Jean-Bosco Barayagwiza’s motion appealing refusal of request for legal assist-
ance, 19 May 2004.

- ikl
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FINDING therefore that if Appellant Ngeze wishes to file a motion seeking to
admit the Bruguiére Report and/or related material as additional evidence on appeal,
that Counsel for Ngeze should file an independent motion, accompanied by the addi-
tional evidence sought to be admitted;

HEREBY

DISMISS the Motion to Conform, without préjudice to the Appellant’s right to re-
file this request as an independent motion pursuant to Rule 115.

Done in French and English, the English text being authoritative.

Dated this 24" day of May 2004,

At The Hague, The Netherlands.

[Signed] : Inés Monica Weinberg de Roca

Hoksk

Decision Denying Further Extension of Time
25 May 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Monica Weinberg de Roca, Pre-Appeal Judge

Ngeze, Nahimana — additional evidence, extension of time — notice of appeal, appel-
lant’s brief — good cause, dependent of the circumstances of the case — Appeals
Chamber — Motion dismissed

International instruments cited : Statute, Art. 20 (4) (b) — Rules of procedure and evi-
dence, Rules 108 bis (B), 111, 115 and 116 — Practice Direction on Procedure for
the Filing of Written Submissions in Appeal Proceedings of 16 September 2002, par-
agraph 18

International cases cited : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayag-
wiza, Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal
Judge, 19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Cham-
ber, The Prosecutor v. Jean de Dieu Karnuhanda, Decision on Motion for Extension
of Time for Filing of Notice of Appeal and Appellant’ s Brief Pursuant to Rules 108,
111, 115 and 116 of the Rules of Procedure and Evidence, 8 March 2004 (ICTR-99-
54A-A, Reports 2004, p. X)
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I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this case!,

BEING SEISED OF the “Requéte de la défense aux fins de report du délai de
dépdt du mémoire de I’appelant et du délai de dépdt de la requéte aux fins de présen-
tation de moyens de preuve supplémentaires” filed 14 May 2004 and re-filed 18 May
2004 (“Nahimana’s Motion”), in which Appellant Ferdinand Nahimana (“Appellant
Nahimana”) seeka a furtherand extension of file in which to file his Appellant’s Brief
and motion to present additionnal evidence and submits that good cause time has been
shown on the basis of the extension of time granted to another appellant in a different
case pending before the Appeals Chamber?, Article 20 (4) (b) of the Statutet of the
Tribunal and Rules 108 bis (B), and Rule 116 of the Rules of Procedure and Evidence
(“Rules”);

BEING SEISED OF “Ngeze Defence’s Motion in support to the Nahimana’s
Motion dated 14 May 2004 requesting an extension of time to file the appeal brief
and the motion to present additional evidence (pursuant to rules 111,115 and 116 of
the Rules of procedure and Evidence”, filed 21 May 2004 (“Ngeze’s Counsel’s
Motion”), in which Counsel for Appellant Hassan Ngeze (“Appellant Ngeze”) argues
that if an extension of time is granted to Appellant Nahimana, then itwould be in the
interest of justice to grant Appellant Ngeze the same extension of time;

HAVING ALSO RECEIVED a document entitled “Appellant Hassan Ngeze Motion
to support counsel Bijou Dural Motion “requéte de la défense aux fins de report du
délai de dépot du mémoire de ’appelant et du delay (sic) de dépot de la requéte aux
fins de présentation de moyens de preuve supplémentaires filed 14" May 2004”, filed
20 May 2004 (“Ngeze’s Motion”);

FINDING that Ngeze’s Motion, which duplicates Ngeze’s Counsel Motion, is
unclear and fails to conform to the Practice Direction on Formal Requirement for
Appeals from Judgement dated 16 September 2002;

CONSIDERING that paragraph 18 of the Practice Direction on Procedure for the
Filing of Written Submissions in Appeal Proceedings of 16 September 2002 provides
that an extension of time may be disposed of without giving the other party the
opportunity to respond to the motion;

NOTING the “Decision on Motions for an Extension of Time to File Appellants’
Notices of Appeal and briefs” of 19 December 2003 (“19 December 2003 Decision’)
and the decision on Ngeze’s Motion for Clarification of the Schedule and Scheduling
Order” of 2 March 2004, which ordered each Appellant to file his Notice of Appeal
no later than thirty days from the communication of the Judgement in the French lan-
guage and to file his Appellant’s Brief no later than seventy-five days from the com-
munication of the Judgement in the French language;

CONSIDERING that the 19 December 2003 Decision took the linguistic skills of
the lead counsel and Appellant Nahimana into account in granting an extension of

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”,
19 December 2003.

2 Jean de Dieu Karnuhanda, Case N° ICTR-99-54A-A, Decision on Motion for Extension of
Time for Filing of Notice of Appeal and Appellant’ s Brief Pursuant to Rules 108, 111, 115 and
116 of the Rules of Procedure and Evidence, 8 March 2004.

- ikl




% 2090886_Rwanda 2004.book Page 881 Thursday, May 5, 2011 10:31 AM

ICTR-99-52 881

time for filing the Notice of Appeal and Appellant’s Brief, but noted that preparatory
work could begin even without the translation;

CONSIDERING that good cause depends on the circumstances of the case and can-
not be demonstrated merely by showing that an extension of time was granted in a
different case;

CONSIDERING, moreover, that, since the 19 December 2003 Decision, Anglo-
phone co-counsel, Ms. Diana Ellis, has been assigned to represent Appellant
Nahimana;

FINDING that Appellant Nahimana has not demonstrated good cause as required
by Rule 116 of the Rules for a further extension of the time limit for the filing of
his Appellant’s Brief;

FINDING that the time for filing motions to present additional evidence before the
Appeals Chamber expired seventy-five days after the date of the Judgement pursuant
to Rule 115 (A) of the Rules and that Appellant Nahimana failed to request an exten-
sion of time prior to the expiration of this time limit;

FINDING that no good cause has been shown for further delay in relation to any
particular motion to present additional evidence;

FINDING that since Ngeze’s Counsel’s Motion is premised on the success of Nahi-
mana’s motion, his request for an extension of time is also denied;

FOR THE FOREGOING REASONS,
DISMISS Nahimana’s Motion;

DISMISS Ngeze’s Counsel’s Motion; and
DISMISS Ngeze’s Motion.

Done in French and English, the English text being authoritative.
Dated this 25" day of May 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca

KRk

Decision on Disclosure of Transcripts and Exhibits of Witness X
3 June 2004 (ICTR-99-52-T)

(Original : English)
Trial Chamber I
Judges : Judge Erik Mgse; Jai Ram Reddy; Sergei Alekseevich Egorov

Closed session testimony — exhibits under seal — disclosure — witness protection
orders — amendement to the Rules enter into force immediately — party bound mutatis
mutandis by the terms of the witness protection order in the first proceedings — no
authorisation longer requested — motion denied
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International instruments cited : Rules of procedure and evidence, Rules 6, 66 (A) (ii),
75

International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Ferdinand Nahimana et al., Decision on
Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and Exhibits
Received Under Seal, 5 June 2003 (ICTR-99-52-T, Reports 2004, p. 371) — Trial
Chamber, The Prosecutor v. Eliézer Niyitegeka, Decision on the Defence Motion for
Release of Closed Session Transcript of Witness KJ, 23 June 2003 (ICTR-96-14) —
Trial Chamber II, The Prosecutor v. Juvénal Kajelijeli, Decision on Joseph Nzirorera’s
Motion for Disclosure of Closed Session Testimony and Exhibits Received Under Seal,
7 October 2003 (ICTR-98-44A-T, Reports 2003, p. 1730) — Trial Chamber I, The
Prosecutor v. Théoneste Bagosora et al., Decision on Motion By Nzirorera for Dis-
closure of Closed Session Testimony of Witness ZF, 11 November 2003 (ICTR-99-41-
T, Reports 2003, p. 209) — Trial Chamber, The Prosecutor v. Eliézer Niyitegeka, Deci-
sion on Release of Closed Session Transcript of Witness KJ for Use in the Trial of
Bagosora et al., 17 February 2004 (ICTR-96-14, Reports 2004, p. X) — Trial Cham-
ber, The Prosecutor v. Ntakirutimana, Decision on Release of Closed Session Tran-
script of Witness OO for Use in the Trial of Bagosora et al., 17 February 2004
(ICTR-96-10; ICTR-96-17, Reports 2004, p. X) — Trial Chamber, The Prosecutor v.
Alfred Musema, Decision on Release of Closed Session Transcript of Witness AB for
Use in the Trial of Bagosora et al., 18 February 2004 (ICTR-96-13, Reports 2004,
p. X)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”),

SITTING as Trial Chamber I, composed of Judge Erik Mgse, presiding, Judge Jai
Ram Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Prosecution “Motion for an Order to Disclose Closed Ses-
sion Testimony and Exhibits Received Under Seal for Prosecution Witness X to the
Defence”, filed on 24 May 2004;

HEREBY DECIDES the motion.

1. The Prosecution in the case of Prosecutor v. Bizimungu et al., being heard before
Trial Chamber II, requests disclosure of closed session transcripts, and exhibits under
seal, in the trial of Prosecutor v. Nahimana et al. of the testimony of a witness who
is also expected to testify in the Bizimungu case. This disclosure is sought to permit
the Prosecution in the Bizimungu case to fulfil its obligation under Rule 66 (A) (ii)
to disclose prior statements of the witness to the Defence.

2. Rule 75 was amended during the plenary meeting of the Judges of the Tribunal
on 23 and 24 April 2004. Following circulation of the written texts proposed at that
meeting, amendments to the Rules were adopted by the Judges on 14 May 2004. The
relevant parts of Rule 75 now read :

(A) A Judge or a Chamber may, proprio motu or at the request of either party,
or of the victim or witness concerned, or of the Victims and Witnesses Section,
order appropriate measures for the privacy and protection of victims and wit-
nesses, provided that the measures are consistent with the rights of the accused.

- ikl
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(C) The Victims and Witnesses Section shall ensure that the witness has been
informed before giving evidence by the party calling that witness that his testi-
mony and his identity may be disclosed at a later date in another case, pursuant
to Rule 75 (F).

(E) When making an order under paragraph (A) above, a Judge or a Chamber
shall wherever appropriate state in the order whether the transcript of those pro-
ceedings relating to the evidence of the witness to whom the measures relate
shall be made available for use in other proceedings before the Tribunal.

(F) Once protective measures have been ordered in respect of a victim or wit-
ness in any proceedings before the Tribunal (the “first proceedings™), such pro-
tective measures :

(i) shall continue to have effect mutatis mutandis in any other proceedings
before the Tribunal (the “second proceedings”) unless and until they are
rescinded, varied or augmented in accordance with the procedure set out
in this Rule; but

(ii) shall not prevent the Prosecutor from discharging any disclosure obliga-
tion under the Rules in the second proceedings, provided that the Pros-
ecutor notifies the Defence to whom the disclosure is being made of the
nature of the protective measures ordered in the first proceedings.

In accordance with Rule 6, the amendments entered into force immediately upon
adoption. Accordingly, the present motion is subject to this newly amended Rule 75.

3. Before the adoption of these amendments, motions for the disclosure of closed
session testimony were frequently made by both the Defence and the Prosecution to
the Chamber which had issued the applicable witness protection order. These requests
were without exception granted. The decisions recognized the obligation of the Pros-
ecution to disclose the prior statements; the legitimate need of the Defence for the
prior statements; and the ongoing authority of the Chamber which had issued the wit-
ness protection order to modify its witness protection decisions as it considered
appropriate!. Disclosure of the closed session testimony was always granted on con-
dition that the Defence, on behalf of itself and the Accused, agreed to be bound by
the terms of the witness protection order in the case in which the testimony was
heard. Further, the timing of disclosure of such statements was to be determined in

! Niyitegeka, Decision on Release of Closed Session Transcript of Witness KJ for Use in the
Trial of Bagosora et al. (TC), 17 February 2004 ; Ntakirutimana, Decision on Release of Closed
Session Transcript of Witness OO for Use in the Trial of Bagosora et al. (TC), 17 February
2004 ; Musema, Decision on Release of Closed Session Transcript of Witness AB for Use in the
Trial of Bagosora et al. (TC), 18 February 2004; Bagosora et al., Decision on Motion By Nzi-
rorera for Disclosure of Closed Session Testimony of Witness ZF (TC), 11 November 2003;
Nahimana et al., Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session Tes-
timony and Exhibits Received Under Seal (TC), 5 June 2003; Niyitegeka, Decision on the
Defence Motion for Release of Closed Session Transcript of Witness KJ (TC), 23 June 2003;
Kajelijeli, Decision on Joseph Nzirorera’s Motion for Disclosure of Closed Session Testimony and
Exhibits Received Under Seal (TC), 7 October 2003.
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accordance with the witness protection order applicable in the case in which the dis-
closure was requested.

4. Rule 75 (F) was intended to create a mechanism for the routine disclosure of
closed session testimony, and obviate the need for individualized applications to the
Chambers. Rather than requiring the prior consent of the Defence and the Accused
in the second proceedings to be bound by the applicable witness protection order,
Rule 75 (F) (i) dictates that the terms of the witness protection order in the first pro-
ceedings shall automatically apply mutatis mutandis to the parties in the second pro-
ceedings, unless modified. Rule 75 (F) (ii) prohibits the Prosecution from using the
terms of a witness protection order in a prior case as an excuse for failing to comply
with its disclosure obligations, and requires the Prosecution to notify the Defence of
the nature of the protective measures in the first proceedings. Therefore, without any
intervention of the Chamber, the Prosecution is required to disclose the prior closed
session testimony and related exhibits of the witness in accordance with Rule 66 (A)
(ii).

5. Rule 75 (F) is not conditional upon Rules 75 (C) or 75 (E). Rule 75 (C) requires
the Registry to inform witnesses that their testimony may be disclosed in other pro-
ceedings in accordance with Rule 75 (F). Such a requirement ensures transparency
between the Tribunal and the witnesses who appear before it. Failure to notify the
witness of the effect of Rule 75 (F) cannot relieve the Prosecution of its obligation
to disclose the testimony. The fact that the Prosecution and the Defence in the second
proceeding are bound mutatis mutandis by the terms of the witness protection order
in the first provides a sufficient safeguard of the non-disclosure of the witness’s iden-
tity. Rule 75 (E) allows a Chamber “wherever appropriate” to state prospectively
whether the transcript shall be made available in other proceedings. Rule 75 (F) is
not expressly conditional upon such a provision. Such an interpretation would almost
completely frustrate its purpose.

6. The present Prosecution request is for authorization to disclose closed session
testimony and exhibits heard in the trial of Nahimana et al. to the Defence in the
trial of Bizimana et al., in compliance with its obligations under Rule 66 (A) (ii).
Such authorization is no longer required following the newly adopted Rule 75. The
Prosecution is reminded of its obligation under Rule 75 (F) (ii) to inform the Defence
of “the nature of the protective measures ordered in the first proceedings”, by which
the parties are automatically bound upon disclosure of the protected material.

FOR THE ABOVE REASONS, THE CHAMBER DECLARES that the motion is
moot.

Arusha, 3 June 2004
[Signed] : Erik Mgse, Presiding; Jai Ram Reddy; Sergei Alekseevich Egorov

kekok
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Order to Registrar
9 June 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre-Appeal Judge

Ngeze — counsel — withdrawal — authority of the co-counsel

I, Inés Mdnica Weinberg de Roca, Pre-Appeal Judge in this case,

HAVING received correspondence from Appellant Hassan Ngeze to Ms. Felicité
Talon, Chief of the Court Management Section’s Appeals Unit in Arusha, dated
28 May 2004, which requests her to “forward this request of clarification to the hon-
orable Judge Weinberg de Roca, for necessary orders” (“Ngeze’s Letter”);

NOTING that Ngeze’s Letter indicates that Appellant Ngeze feels unable to file
motions through assigned lead counsel John Floyd because a request for his with-
drawal is pending, and that he is unable to file motions through assigned co-counsel
Bharhat Chadha because co-counsel lacks the requisite written authority from lead
counsel;

RECALLING the “Order concerning filings by Hassan Ngeze” filed 24 May 2004
(24 May 2004 Order) which ordered that, in light of his repeated unnecessary, dupli-
cative, and contradictory filings, and of his repeated failure to adhere to the Rules of
Procedure and Evidence and the Practice Direction, Appellant Ngeze “shall make all
further submissions relating to his appeal through his Counsel”;

REMINDING Appellant Ngeze that the 24 May 2004 Order specifically indicated
that the requirement of filing through counsel did not apply to “submissions relating
uniquely to his representation by assigned Counsel, which should be filed with the
Appeals Chamber only after the Appellant has sought relief from the Registrar and
then review by the President”;

NOTING that in correspondence dated 5 May 2004 from Mr. Didier Preira, OIC
Defence Counsel and Detention Management Section, to counsel Floyd, Mr. Preira
indicates that “Lead Counsel shall sign all the documents submitted to the Tribunal
unless he authorizes Co-Counsel, in writing, to sign on his behalf”;

CONSIDERING that the Pre-Appeal Judge could benefit from the Registrar’s
response to Ngeze’s Letter, indicating the current status of Appellant Ngeze’s
request to withdraw lead counsel, explaining the reasons for the requirement that
all filings must be signed by lead counsel, and outlining any steps taken by the
Registry to facilitate the 24 May 2004 Order or to address the matters raised in
Ngeze’s Letter;

HEREBY

REQUESTS the Registrar to file a Response no later than 21 June 2004;

Done in French and English, the English text being authoritative.
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Dated this 9th day of June 2004, at The Hague, The Netherlands.
[Signé] : Inés Modnica Weinberg de Roca

shfeor

Decision on Ferdinand Nahimana’s Motion
for an Extension of Page Limits for Appellant’s Brief
and on Prosecution’s Motion Objecting
to Nahimana’s Appellant’s Brief
24 June 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Juge : Weinberg de Roca

Nahimana — appellant’s brief — extension of page limits — exceptional circumstances
— compliance with the Practice Direction on Length of Briefs — time limit — motion
denied

International instruments cited : Statute, art. 20 — Rules of procedure and evidence,
Rule 112 — Practice Direction on the Length of Briefs and Motions on Appeal dated
16 September 2002, paragraphs 1, 5 and C.1.b

International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Jean-Bosco Barayagwiza et al., Judge-
ment and Sentence, 3 December 2003 (ICTR-99-52-T, Reports 2003, p. 376) —
Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order of the Pre-
siding Judge Assigning Judges and Designating the Pre-Appeal Judge, 19 December
2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case,!

BEING SEISED of the “Requéte de la défense aux fins de modification des limites
fixées pour le nombre de pages et de mots du mémoire de ’appelant” filed on 10 June
2004 by Appellant Ferdinand Nahimana (“Appellant Nahimana’s Motion”), which
requests permission to file an appellant’s brief of no more than two-hundred pages
and no more than sixty thousand words inter alia on the basis of : (1) the Appellant’s
right to a fair and public hearing guaranteed in Article 20 of the Statute of the

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.
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Tribunal; (2) the exceptional scope of the proceedings; (3) the exceptional size of the
Trial Chamber’s Judgement?; (4) the exceptional number of issues considered in the
Judgement; (5) the exceptional practical and theoretical importance of the issues con-
sidered in the Judgement; (6) the exceptional severity of the conviction and sentence
imposed by the Judgement;

CONSIDERING the “Prosecutor’s Response” filed on 14 June 2004 in which the
Prosecution opposes the relief sought in Appellant Nahimana’s Motion because it was
not made “in advance” as required by paragraph 5 of the Practice Direction on the
Length of Briefs and Motions on Appeal dated 16 September 2002 (“Practice Direc-
tion on Length of Briefs”) and because the Appellant has failed to demonstrate the
necessity for a departure from the normal page limit;

BEING FURTHER SEISED of the “Prosecutor’s urgent motion concerning defects
in Ferdinand Nahimana’s Appellant’s Brief and for directions regarding the time limits
applicable to the Respondent’s Brief(s) in this joint appeal”, filed 22 June 2004
(“Prosecution’s Motion”) in which the Prosecution requests : (1) that Appellant Nahi-
mana be ordered to re-file his Appellant’s Brief because it does not comply with the
Practice Direction on Length of Briefs or the Practice Direction on Formal Require-
ments for Appeals From Judgement dated 16 September 2002 (“Practice Direction on
Formal Requirements”); and (2) that the Prosecution be provided with clear guidance
as to when the Respondent’s Briefs or Consolidated Respondent’s Brief are due in
light of the delay in filing occasioned by the stay of proceedings relating to Appellant
Jean-Bosco Barayagwiza;

CONSIDERING that Appellant Nahimana’s Motion was filed prior to the deadline
for filing the Appellant’s Brief and therefore the Prosecution’s argument that it was
not filed “in advance” is without merit;

CONSIDERING that paragraph 1 (a) of the Practice Direction on Length of Briefs
provides that “the brief of an appellant on appeal from a final judgement of a Trial
Chamber will not exceed 100 pages or 30,000 words, whichever is greater” and that
paragraph 5 of the Practice Direction on Length of Briefs requires a party seeking
an extension of the page limit to “provide an explanation of the exceptional circum-
stances that necessitate the oversized filing”;

CONSIDERING that, although this appeal raises important legal and factual issues
adjudicated in a long Judgement, the Appellant has not demonstrated exceptional cir-
cumstances which distinguish this case and which necessitate an extension of the page
limits prescribed in the Practice Direction on Length of Briefs;

CONSIDERING that the effectiveness of an appellant’s brief does not depend on
its length but on the clarity and persuasiveness of the arguments and that the Appeals
Chamber may, if it considers it necessary, request elaboration of a ground of appeal
in a further written brief or during oral argument of the appeal;

FINDING that, as pointed out in the Prosecution’s Motion, Appellant Nahimana’s
“Mémoire d’appel” filed on 17 June 2004 fails to comply with the relevant Practice
Directions in that :

2“Judgement and Sentence”, 3 December 2003 (“Judgement”).
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(a) The grounds of appeal and arguments are not set out and numbered in the
same order as in the Appellant’s Notice of Appeal® as required by paragraph 4
of the Practice Direction on Formal Requirements;

(b) The paragraphs are not numbered consecutively from beginning to end as
required by paragraph 10 of the Practice Direction on Formal Requirements;

(c) The line-spacing and formatting do not comply with the requirements in
the Practice Direction on Length of Briefs;

NOTING that while a respondent’s brief is ordinarily due within forty days of the
filing of the appellant’s brief pursuant to Rule 112 of the Rules of Procedure and Evi-
dence (‘“Rules”), paragraph C.1.b of the Practice Direction on the Length of Briefs
provides that if the Prosecution is filing a consolidated Respondent’s Brief, then the
time limit shall run from the filing date of the last appellant’s brief;

FINDING that this schedule remains unaffected by any delays in filing the appel-
lants’ briefs;

HEREBY,
DISMISSES Appellant Nahimana’s Motion;

ORDERS Appellant Nahimana to re-file his Appellant’s Brief in strict compliance
with the Rules and the Practice Directions no later than 9 July 2004; and

CLARIFIES that :

(a) If the Prosecution intends to file individual Respondent’s Briefs in response
to each of the three appeals, then each Respondent’s Brief is due 40 days from
the filing of the relevant Appellant’s Brief; and

(b) If the Prosecution intends to file a single consolidated Respondent’s Brief,
then it is due 40 days from the filing of the last of the three appellant’s briefs;

Done in French and English, the English text being authoritative.
Dated this 24" day of June 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca

skekok

Decision on Ngeze’s Motion for a Stay of Proceedings
4 August 2004 (ICTR-99-52-A)
(Original : English)
Appeals Chamber
Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze — grounds of appeal, appellant’s brief, notice of appeal, variation — author-
isation by the Appeals Chamber — good cause — appointment of new counsel — fair-

3«“Acte d’appel” filed 4 May 2004.
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ness and efficiency of the proceedings — stay of proceedings — motion granted in
part

International instruments cited : Rules of procedure and evidence, Rule 108 — Practice
Direction on Formal Requirements for Appeals From Judgement of 16 September
2002, paras. 2 and 3

International cases cited :

L.C.TR. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case!,

BEING SEISED OF “Appellant Hassan Ngeze’s motion for the amendment of the
grounds of appeal and of the appeal brief as well request to arrest the further appeal
proceedings pending the determination of this motion” filed 12 July 2004, in which
Appellant Ngeze requests, in light of the Registrar’s decision to replace his lead coun-
sel, that he be permitted to re-file his Notice of Appeal and Appeals Brief and that
the proceedings be stayed;

NOTING that the Prosecution has not filed a response;

CONSIDERING that, pursuant to Rule 108 of the Rules of Procedure and
Evidence?, the Appeals Chamber may, on good cause being shown by motion, author-
ize a variation of the grounds of appeal and that such a variation may also require
a variation of the Appellant’s Brief;

FINDING that, once lead counsel has been appointed, then Appellant Ngeze may
file a motion to vary or substitute the Notice of Appeal and Appellant’s Brief filed
by his previous counsel, but that it would be premature to decide the merits of a
future application for variation at the present time;

FINDING that, in order to preserve the fairness and efficiency of the proceedings,
it is necessary to stay the proceedings against Appellant Ngeze until a new lead coun-
sel has been assigned to represent him;

HEREBY

GRANTS the Motion in part; and

STAYS the proceedings in relation to Appellant Ngeze until a new lead counsel
has been appointed by the Registrar.

Done in French and English, the English text being authoritative.
Dated this fourth day of August 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca

kR

I“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.

2See also Practice Direction on Formal Requirements for Appeals From Judgement of 16 Sep-
tember 2002, paras. 2-3.
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Decision on Ferdinand Nahimana’s Second Motion
for an Extension of Page Limits for Appellant’s Brief
31 August 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Mohamed Shahabuddeen; Florence
Mumba; Fausto Pocar; Inés Moénica Weinberg de Roca

Nahimana — appellant’s brief — extension of page limits — exceptional circumstances
— right to a full defence — pre-appeal judge, Appeals Chamber — time limit — response
to the appellant’s brief — motion denied

International instruments cited : Statute, art. 20 — Rules of procedure and evidence,
Rule 108 — Practice Direction on the Length of Briefs and Motions on Appeal dated
16 September 2002, paragraphs 1 and 5 — Practice Direction on Procedure for the
Filing of Written Submission in Appeal Proceedings before the Tribunal of 16 Sep-
tember 2002, paragraphs 11 and 12

International cases cited :

I.C.TR. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Deci-
sion on Ferdinand Nahimana'’s Motion for an Extension of Page Limits for Appellant’s
Brief and on Prosecution’s Motion Objecting to Nahimana’s Appellant’s Brief, 24 June
2004 (ICTR-99-52-A, Reports 2004, p. X)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

BEING SEISED of the “Requéte de la défense aux fins de dépdt du mémoire
d’appel révisé” filed 8 July 2004 (Motion), in which Ferdinand Nahimana (Appellant)
asks that the Appeals Chamber, rather than the Pre-Appeal Judge, consider his request
to file an Appellant’s Brief in excess of the page limits prescribed in the Practice
Direction on the Length of Briefs and Motions on Appeal dated 16 September 2002
(“Practice Direction on Length of Briefs”), submitting inter alia that it would be
impossible to reduce the length of the Appellant’s Brief any further without abandon-
ing grounds of appeal, which would affect the Appellant’s right to a full defence guar-
anteed by Article 20 of the Statute and which would be contrary to counsel’s ethical
obligations to his client;

RECALLING the “Decision on Ferdinand Motion for an Extension of Page Limits
for Appellant’s Brief and on Prosecution’s Motion Objecting to Nahimana’s Appel-
lant’s Brief,” rendered by the Pre-Appeal Judge on 24 June 2004 (“Pre-Appeal Judge’s
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Decision”), in which the Pre-Appeal Judge rejected a motion for an extension of page
limits and ordered the Appellant to “re-file his Appellant’s Brief in strict compliance
with the Rules and the Practice Directions no later than 9 July 2004”!;

NOTING the Appellant’s Brief consisting of 174 pages plus 12 pages of annexes,
which was unsuccessfully faxed to the Registry along with the Motion on § July
2004, and which was re-transmitted on 20 July 2004?;

NOTING the “Prosecutor’s Response” filed 23 July 2004 (“Response”), in which
the Prosecution objects to the filing of the Appellant’s Brief in its present form, argu-
ing that it is merely a repeated attempt to file an oversized brief that does not comply
with either the Pre-Appeal Judge’s Decision or the Practice Direction on Length of
Briefs;

NOTING the “Réplique de la défense a la réponse du procureur visant a voir rejeter
la requéte de la défense aux fins de dépot du mémoire d’appel révisé€” filed 30 July
2004 (“Reply”);

CONSIDERING that Rule 108 (H) of the Rules of Procedure and Evidence of the
International Tribunal (“Rules”) permits the Appeals Chamber to exercise any of the
functions of the Pre-Appeal Judge, and that the Pre-Appeal Judge has referred this
matter to the attention of the full bench;

CONSIDERING that although the ten-day time limit for filing a response pre-
scribed in paragraph 11 of the Practice Direction on Procedure for the Filing of Writ-
ten Submission in Appeal Proceedings before the Tribunal of 16 September 2002
(“Practice Direction on Procedure”) ordinarily runs from the filing of a motion, it was
reasonable in this case for the Prosecution to wait for the filing of the full version
of the Appellant’s Brief on 20 July 2004 before filing a response, and that therefore
the Appeals Chamber recognizes the Response as validly filed;

CONSIDERING that although the Appellant’s Reply was filed on 30 July 2004,
after the expiry on 27 July 2004 of the four-day period for filing a reply prescribed
in paragraph 12 of the Practice Direction on Procedure, the late filing of the Appel-
lant’s Reply did not delay the proceedings in this case and it is in the interests of
justice to recognize it as validly filed;

CONSIDERING that paragraph 1 (a) of the Practice Direction on Length of Briefs
provides that “the brief of an appellant on appeal from a final judgement of a Trial
Chamber will not exceed 100 pages or 30,000 words, whichever is greater” and that
paragraph 5 of the Practice Direction on Length of Briefs requires a party seeking
an extension of the page limit to “provide an explanation of the exceptional circum-
stances that necessitate the oversized filing”;

CONSIDERING that, although this appeal raises important legal and factual issues
adjudicated in a long Judgement, the Appellant has not demonstrated exceptional cir-
cumstances which distinguish this case and which necessitate an extension of the page
limits prescribed in the Practice Direction on Length of Briefs;

CONSIDERING that the effectiveness of an appellant’s brief does not depend on
its length but on the clarity and persuasiveness of the arguments and that the Appeals

I Pre-Appeal Judge’s Decision, p. 3.
2In the original transmission, the Registry received 173 of 186 pages.
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Chamber may, if it considers it necessary, request elaboration of a ground of appeal
in a further written brief or during oral argument of the appeal;

FOR THE FOREGOING REASONS,
HEREBY DISMISSES the Motion; and

ORDERS Appellant Nahimana to re-file his Appellant’s Brief in strict compliance
with the Rules and the Practice Directions no later than 30 September 2004.

Done in French and English, the English text being authoritative.
Dated this 31% day of August 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron

skekok

Order Considering Filings by Hassan Ngeze
17 September 2004 (ICTR-99-52-A)

(Original : English)

Appeals Chamber

Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze — counsel — further submissions — excessive copies
International cases cited :

LC.T.R : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this casel,
HAVING RECEIVED the following documents from Appellant Hassan Ngeze
(“Appellant”) :
1. Letter to Ms. Aminatta N’gum dated 3 September 2004;
2. Letter to Registrar Dieng dated 14 September 2004;

FINDING that although the Appellant has sent copies of the abovementioned doc-
uments to the Appeals Chamber, the Appeals Chamber is not seised of the matters
raised therein;

1“Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.

.
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NOTING that the Appellant has been assigned Co-counsel Bharat Chadha to rep-
resent him on appeal;

REMINDING the Appellant that the practice of copying all correspondence to the
Appeals Chamber, regardless of its relevance to any matter currently under appeal, is
unnecessary and unduly complicates the proceedings;

RECALLING the “Order Concerning Filings By Hassan Ngeze” of 24 May 2004
in which the Pre-Appeal Judge held that “all further submissions which the Appellant
wishes to make to the Appeals Chamber should be made on his behalf by one of his
Counsel, except for submissions relating uniquely to his representation by assigned
Counsel, which should be filed with the Appeals Chamber only after the Appellant
has sought relief from the Registrar and then review by the President” and ordered
that Appellant Ngeze “shall make all further submissions relating to his appeal
through his Counsel”;

HEREBY

ORDER the Registrar to serve this Order on the Appellant together with copies of
the two documents listed above;

Done in English and French, the English text being authoritative.
Dated this 17" day of September 2004, at The Hague, The Netherlands.
[Signed] : Inés Monica Weinberg de Roca

Decision on Hassan Ngeze’s Motion Seeking Leave to Marry
28 September 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding; Mohamed Shahabuddeen; Florence Mumba;
Fausto Pocar; Inés Ménica Weinberg de Roca

Ngeze — leave to marry — management of the United Nations Detention Unit, Registry,
Appeals Chamber — motion denied

International instruments cited : Directive for the Registry of the International Crim-
inal Tribunal for Rwanda Judicial and Legal Services Division Court Management
Section, 8 June 1998, Art. 8 (3) (C)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
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zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

BEING SEISED of the “Appellant Hassan Ngeze’s Motion for the Grant of Leave
to Marry at the UNDF Premises Before the Determination of his Pending Appeal”
filed 10 September 2004 (Motion);

CONSIDERING that the Registry of the International Tribunal, and not the Appeals
Chamber, is responsible for the day-to-day management of the United Nations Deten-
tion Unit, including the determination of the facilities available to a detainee pursuant
to Article 8 (3) (C) of the Directive for the Registry of the International Criminal
Tribunal for Rwanda Judicial and Legal Services Division Court Management Section,
8 June 1998, as amended;

FINDING therefore that the Appellant should first address his request to use the
premises of the United Nations Detention Unit for the purpose of marrying to the
authorities of the United Nations Detention Unit and, in the event of an adverse deci-
sion, the Appellant should follow the relevant complaints procedures set out in the
Rules of Detention!;

HEREBY DISMISSES the Motion;

Done in French and English, the English text being authoritative.

Dated this 28" September 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron

skokok

Order Concerning Response by the Prosecutor
to Filing by Hassan Ngeze
30 September 2004 (ICTR-99-52-A)

(Original : English)

Appeals Chamber

Judge : Weinberg de Roca, Pre-Appeal Judge

Ngeze — new evidence, already rejected — motion denied

International cases cited :

'Rules Covering the Detention of Persons Awaiting Trial or Appeal Before the Tribunal or
Otherwise Detained on the Authority of the Tribunal, adopted 5 June 1998, as amended.
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I.C.TR. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Chamber, The
Prosecutor v. Jean-Bosco Barayagwiza, Order Considering Filings by Hassan Ngeze,
17 September 2004 (ICTR-99-52-A, Reports 2004, p. X)

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this casel,

HAVING RECEIVED the “Prosecutor’s response to Hassan Ngeze’s “Request for
the Grant of Authority and Other Facilities to my Present Counsel Mr. Bharat Chadha,
to Visit and Collect New Evidences Discovered after the Judgment. The said New
Evidence will be filed in due course under ICTR Rules”, filed 27 September 2004
(Prosecution Filing);

NOTING that the correspondence referred to by the Respondent has already been
rejected in the “Order Concerning Filings by Hassan Ngeze” of 17 September 2004
and that therefore the Appeals Chamber is not seised of any motion requiring a
response from the Respondent;

HEREBY
REJECTS the Prosecution’s Filing;

Done in English and French, the English text being authoritative.
Dated this 30" day of September 2004, at The Hague, The Netherlands
[Signed] : Inés Monica Weinberg de Roca

Hoksk

Decision on Jean-Bosco Barayagwiza’s Motion
for Appointment of Counsel or a Stay of Proceedings
22 October 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding; Mohamed Shahabuddeen; Florence Mumba;
Fausto Pocar; Inés Ménica Weinberg de Roca

Barayagwiza — assignment of counsel, delay — stay of proceedings — provisional
release — abuse of process, Registrar — declaration of means — appellant indigent —
rights of co-appellant’s — interest of justice — motion granted in part

1 “Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge”
19 December 2003.
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International instruments cited : Rules of procedure and evidence, Rules 33 (B) and
45(G) — Directive on the Assignment of Defence Counsel, 9 January 1996 as amended
6 June 1997, 8 June 1998, 1 July 1999, 27 May 2003 and 24 April 2004, Art. 7,
10, 10 bis and 18

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

BEING SEISED of the “Demande d’arrét définitif des procédures pour abus de
procédure” filed by Jean-Bosco Barayagwiza (“Appellant”) on 7 September 2004
(“Motion”), in which the Appellant argues that the Registrar has committed an abuse
of process in delaying the assignment of defence counsel and asks the Appeals Cham-
ber to order the assignment of two defence counsel or either a permanent stay of pro-
ceedings or provisional release of the Appellant;

NOTING the “Prosecutor’s Response” filed 14 September, in which the Prosecution
opposes the Motion, arguing inter alia that the abuse of process doctrine is inappli-
cable and that the request for a permanent stay of proceedings or provisional release
is unmeritorious, but nevertheless requests that the Registrar be directed to expedite
the process of appointing new counsel for the Appellant;

NOTING the “Réplique a la réponse du Procureur datée du 14 septembre 2003 a
ma ‘demande d’arrét définitif des procédures pour abus de procédure’ filed 20 Sep-
tember 2004 ;

NOTING the “Registrar’s Representation pursuant to Rule 33 (B) of the Rules of
Procedure and Evidence Regarding Jean Bosco Barayagwiza’s Motion for a Stay of
Proceedings” (Registrar’s Representation) filed 17 September 2004, in which the Reg-
istrar explains that Appellant has caused the delay in appointing new counsel by
refusing to fill out a new Declaration of Means form and explaining that Duty Coun-
sel, Mr. John Maruma, was assigned on 9 September 2004 “to give assistance and
advice to Mr. Barayagwiza on his rights”;

NOTING the “Réplique a la réponse du Greffier datée du 17 septembre 2003 a
ma ‘demande d’arrét définitif des procédures pour abus de procédure’ filed 24 Sep-
tember 2004, in which the Appellant Barayagwiza argues inter alia that the Registrar
failed to inform him that the new Declaration of Means form was required for the
assignment of counsel or that his refusal to complete the form was causing the delay
and notes that counsel was assigned to other detainees without requiring a new Dec-
laration of Means form;

NOTING that under Articles 7 and 10 of the Directive on the Assignment of
Defence Counsel (“Directive”)!, the Registrar shall invite a suspect or accused

! Directive on the Assignment of Defence Counsel, document prepared by the Registrar and
approved by the Tribunal on 9 January 1996 as amended 6 June 1997, 8 June 1998, 1 July 1999,
27 May 2003 and 24 April 2004.
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requesting the assignment of counsel to make a Declaration of Means on the appro-
priate form in order to determine whether the suspect or accused is indigent in decid-
ing whether to grant the request for the assignment of counsel.

NOTING that Article 10 bis of the Directive provides :

Assignment of Counsel in the Interests of Justice

If a suspect or accused,

(i) Either requests an assignment of Counsel but does not comply with the
requirement set out above within a reasonable time; or

(ii) Fails to obtain or to request assignment of Counsel, or to elect in writing
that he intends to conduct his own defence,

the Registrar may nevertheless assign him Counsel in the interests of justice
in accordance with Rule 45 (E) of the Rules and without prejudice to Article 18.

CONSIDERING that further delays in appointing counsel for the Appellant may
have an adverse effect on the rights of the other Appellants in this case;

FINDING that, notwithstanding the Appellant’s refusal to complete a new Decla-
ration of Means Form, it would be in the interests of justice and would expedite res-
olution of the issues before the Tribunal for the Registrar to assign counsel to Appel-
lant Barayagwiza;

CONSIDERING that the Registrar may continue to investigate and review Appel-
lant’s financial status by all available means;

NOTING that under Article 18 of the Directive, the Registrar may withdraw the
assignment of counsel if he finds that the accused is no longer in fact indigent, and
that in such a case Rule 45 (G) of the Rules of Procedure and Evidence would also
allow the Trial Chamber to “[m]ake an order of contribution to recover the cost of
providing counsel,” thereby protecting the resources of the Tribunal;

HEREBY grants the Motion in part, and

ORDERS the Registrar to appoint counsel for Appellant Barayagwiza pursuant to
Rule 10 bis of the Directive no later than 29 October 2004.

Done in English and French, the English text being authoritative.
Dated this 22nd October 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron




% 2090886_Rwanda 2004.book Page 898 Thursday, May 5, 2011 10:31 AM

898 BARAYAGWIZA

Corrigendum to Decision on Jean-Bosco Barayagwiza’s Motion
Jor Appointment of Counsel or a Stay of Proceedings
of 22 October 2004
26 October 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding; Mohamed Shahabuddeen; Florence Mumba;
Fausto Pocar; Inés Moénica Weinberg de Roca

Barayagwiza — assignment of counsels, names

International instruments cited : Rules of procédure and évidence, Rule 54

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively),

NOTING that our “Decision on Jean-Bosco Barayagwiza’s Motion for Appointment
of Counsel or a Stay of Proceedings” of 22 October 2004 (“Decision”) did not prop-
erly list the names of counsel in this case;

HEREBY ORDERS pursuant to Rule 54 of the Rules of Procedure and Evidence
that the Decision be altered to include the following names as Counsel for the
Appellants :

Mr. Jean-Marie Biju-Duval
Mr. John Maruma

Mr. Bharat Chadha
Done in English and French, the English text being authoritative.
Dated this 26th day of October 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron

ek
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Order to Registrar
2 November 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre-Appeal Judge

Ngeze — assignment of counsel — stay of proceedings — delay in the proceedings, rea-
sons

International case cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this casel,

NOTING that the Registrar terminated the assignment of John Floyd III as lead
counsel for Appellant Hassan Ngeze on 21 June 20042;

NOTING the “Decision on Ngeze’s Motion for a Stay of Proceedings” of 4 August
2004, in which the Pre-Appeal Judge stayed the proceedings in relation to Appellant
Ngeze until a new lead counsel is appointed by the Registrar;

CONSIDERING that the appeals proceedings in this case have been delayed by the
fact that Appellant Ngeze still does not have a lead counsel;

HEREBY

ORDER the Registrar to file a report to the Pre-Appeal Judge, no later than
8 November 2004, indicating the reasons for the delay in appointing Lead Counsel
for Appellant Ngeze and setting out the steps taken to ensure that Appellant Ngeze’s
lead counsel is appointed promptly.

Done in English and French, the English text being authoritative.
Dated this 2 November 2004, at The Hague, The Netherlands.

[Signed] : Inés Monica Weinberg de Roca

Hoksk

1Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.

2 Decision of Withdrawal of Mr. John C. Floyd III as Lead Counsel for the Accused Hassan
Ngeze, 21 June 2004.
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Order to Appoint Counsel to Jean Bosco Barayagwiza
3 November 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding; Mohamed Shahabuddeen; Florence Mumba;
Fausto Pocar; Inés Ménica Weinberg de Roca

Barayagwiza — stay of proceedings — assignment of counsel, delay — list of eligible
counsels — interest of justice

International instruments cited : Rules of procedure and evidence, Rule 33 (B)
International case cited :

IL.C.TR. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Deci-
sion on Jean Bosco Barayagwiza’s Motion Appealing Refusal of Request for Legal
Assistance 19 May 2004 (ICTR-99-52-A, Reports 2004, p. X)

THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

NOTING that the proceedings in this case have been stayed since 19 May 2004,
pending the withdrawal of Mr. Barletta Caldarera’s assignment and pending the
appointment of new lead counsel!;

NOTING that the Registrar withdrew Mr. Barletta Caldarera’s assignment as coun-
sel for the Appellant Jean Bosco Barayagwiza (“Appellant Barayagwiza”) on 29 June
20042;

NOTING that a Duty Counsel, Mr. John Maruma, was assigned on 9 September
2004 “to give assistance and advice to Mr. Barayagwiza on his rights” but that he
was not selected by the Appellant and was not assigned to assist in relation to the
appeal proceedings;

NOTING the “Decision on Jean Bosco Baryagwiza’s Motion for Appointment of
Counsel or a Stay of Proceedings” of 22 October 2004, in which the Appeals Cham-
ber ordered the Registrar, in the interests of justice, to assign counsel to Appellant
Barayagwiza by 29 October 2004 (Decision to Appoint Counsel);

I Decision on Jean-Bosco Barayagwiza’s Motion Appealing Refusal of Request for Legal
Assistance, 19 May 2004.

2 Décision de retrait de la commission d’office de Me. Giacomo Caldarera conseil principal
de l’accusé Jean Bosco Barayagwiza, 29 June 2004.

- ikl
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NOTING the “Registrar’s Representation Pursuant to Rule 33 (B) of the Rules of
Procedure and Evidence Regarding the Appeals Chamber Decision on Jean Bosco
Baryagwiza’s Motion for Appointment of Counsel or a Stay of Proceedings”, filed
27 October 2004, in which the Registrar indicated that he was having problems meet-
ing the Appeals Chamber’s deadline of 29 October 2004 because :

(i) Appellant Barayagwiza had submitted a list of three names of counsel (Mr.
Ronnie MacDonald, Mr. Richard Harvey and Mr. Scott T. Johnson) who were
no longer available for appointment. Following the provision of these names, the
Registrar had assigned Mr. Ronnie MacDonald to another case as co-counsel on
5 October 2004, determined that Mr. Richard Harvey was no longer eligible for
appointment, and been advised that Mr. Scott T. Johnson would prefer to be
assigned as co-counsel rather than as lead counsel;

(ii)) On 25 October 2004, the Registrar wrote to Appellant Barayagwiza
requesting him to re-submit, no later than 26 October 2004, three new names of
eligible counsel for consideration by the Registrar, but the Appellant refused to
comply;

NOTING that, on 29 October 2004, Appellant Barayagwiza wrote to the Reg-
istrar explaining that he understood that his preferred counsel Mr. Richard Harvey
could be reinstated on the list of eligible counsel, but that he would submit two
other names, Mr. Daniel Lighter and Mr. Donald P. Herbert to complete the
required list;

NOTING the “Réponse au «Registrar’ (sic) Representation» datée du 27 octobre
2004 ‘Regarding the Appeals Chamber Decision on Jean-Bosco Barayagwiza’s Motion
for Appointment of Counsel or Stay of Proceedings’” filed 1 November 2004, in
which the Appellant denies that the delay in appointing counsel was caused by him
and explains :

(i) That he submitted three names of counsel, as required, on 21 July 2004,
but that the Registrar had persuaded his selected candidates to withdraw their
candidature for lead counsel;

(ii) That he was served with the Decision to Appoint Counsel on 25 October
2004, and was asked to provide a list of three candidates for lead counsel the
following day without having been provided with a list of eligible counsel :

(iii) That, given the urgency, he asked the Registrar to reinstate Mr. Richard
Harvey, whom he had already identified as an ideal candidate, to the list of eli-
gible counsel;

(iv) That on 27 October 2004, Appellant Barayagwiza was informed by letter
that he had to provide three names, excluding that of Mr. Harvey and that, if
he failed to do so, the Registrar would appoint counsel without taking his pref-
erences into account;

(v) That he therefore “played Russian roulette” and submitted the names of
Mr. Lighter and Mr. Herbert, whom he had identified in July as being
available;

(vi) That his preferred lead counsel is Mr. Harvey and that his preferred co-
counsel is Mr. Herbert;
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CONSIDERING that, Mr. Harvey was withdrawn from the list of eligible counsel
on 2 April 20043;

CONSIDERING that the Appeals Chamber has already determined that it would
be in the interests of justice and would expedite resolution of the issues before the
Tribunal for the Registrar to assign counsel to Appellant Barayagwiza and that further
delays in appointing counsel for the Appellant may have an adverse effect on the
rights of the other Appellants in this case;

HEREBY ORDERS the Registrar :

(i) To consider reinstating Mr. Richard Harvey on the list of eligible counsel,
and, if he is eligible and available, to appoint Mr. Richard Harvey as lead coun-
sel for the Appellant Barayagwiza;

(i) If Mr. Richard Harvey is not eligible or available, to appoint Mr. Donald
Herbert as lead counsel;

(iii) To ensure that Appellant Barayagwiza is represented by lead counsel no
later than Wednesday, 10 November 2004.

Done in English and French, the English text being authoritative.
Dated this third day of November 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron

skekok

Order Concerning Appointment of Lead Counsel to Hassan Ngeze
11 November 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding; Mohamed Shahabuddeen; Florence Mumba;
Fausto Pocar; Inés Monica Weinberg de Roca

Ngeze — assignment of counsel, procedure — list of eligible counsel — Tribunal’s Legal
Aid System — interest of justice — stay of proceedings — rights of co-appellants

International instruments cited : Rules of procedure and evidence, Rule 33 (C) —
Directive on the Assignment of Defence Counsel, 9 January 1996 as amended 6 June
1997, 8 June 1998, 1 July 1999, 27 May 2003 and 24 April 2004, Art. 10 bis

3 Decision of Withdrawal of Mr. Richard Harvey as Co-counsel of Mr. Juvenal Kajelijeli, 2
April 2004. In the decision, the Registrar explained that Mr. Harvey resigned as co-counsel
because he was unavailable due to other commitments. The Registrar noted that Mr. Harvey had
a legal obligation to prioritize the work of the Tribunal and accordingly withdrew him from the
list of eligible counsel.

- ikl
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THE APPEALS CHAMBER of the International Criminal Tribunal for the Prose-
cution of Persons Responsible for Genocide and Other Serious Violations of Interna-
tional Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citi-
zens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 (“Appeals
Chamber” and “Tribunal”, respectively);

NOTING that the Registrar terminated the assignment of Mr. John Floyd III as lead
counsel for Appellant Hassan Ngeze (“Appellant Ngeze”) on 21 June 2004!;

NOTING the “Decision on Ngeze’s Motion for a Stay of Proceedings” of 4 August
2004, in which the Pre-Appeal Judge stayed the proceedings in relation to Appellant
Ngeze until a new lead counsel is appointed by the Registrar;

NOTING the “Registrar’s Representation Pursuant to Rule 33 (B) of the Rules of
Procedure and Evidence Regarding the Order of the Appeals Chamber Regarding
Assignment of Counsel to Hassan Ngeze” of 8 November 20042, in which the Reg-
istrar explains that the delay in appointing lead counsel has been caused by Appellant
Ngeze, who bas failed to fully comply with the requirement that he submit three
names of eligible counsel for consideration for appointment as lead counsel, and has
instead selected his co-counsel Mr. Chadha and two names that are hot on the list of
eligible counsel;

NOTING the Registrar’s concern that such non-compliance with the established
procedures for the appointment of counsel pursuant to the Tribunal’s Legal Aid Sys-
tem should not be encouraged3;

NOTING that Article 10 bis of the Directive on the Assignment of Defence Coun-
sel (“Directive”)*, provides :

Assignment of Counsel in the Interests of Justice
If a suspect or accused,

(i) Either requests an assignment of Counsel but does not comply with the
requirement set out above within a reasonable time; or

(ii) Fails to obtain or to request assignment of Counsel, or to elect in writing
that intends to conduct his own defence,

the Registrar may nevertheless assign him Counsel in the interests of justice
in accordance with Rule 45 (E) of the Rules and without prejudice to Article 18.

CONSIDERING that the appeals proceedings in this case have been stayed until
Appellant Ngeze has lead counsel and that further delays in appointing counsel may
have an adverse effect on the rights of the other Appellants in this case;

! Decision of Withdrawal of Mr. John C. Floyd III as Lead Counsel for the Accused Hassan
Ngeze, 21 June 2004.

2 Submitted pursuant to a request by the Pre-Appeal Judge, Order to Registrar, 2 November
2004.

3Registrar’s Representation Pursuant to Rule 33(B) of the Rules of Procedure and Evidence
Regarding the Order of the Appeals Chamber Regarding Assignment of Counsel to Hassan
Ngeze, 8 November 2004, para. 18.

4 Directive on the Assignment of Defence Counsel, document prepared by the Registrar and
approved by the Tribunal on 9 January 1996 as amended 6 June 1997, 8 June 1998, 1 July 1999,
27 May 2003 and 24 April 2004.

4~ ~¢0
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FINDING that, notwithstanding the Appellant’s failure to comply with the proce-
dures for appointing counsel, it would be in the interests of justice and would expe-
dite resolution of the issues before the Tribunal for the Registrar to assign counsel
to Appellant Ngeze;

CONSIDERING that Appellant Ngeze has indicated that he wishes to be represent-
ed by Mr. Chadha, his currently appointed co-counsel;

CONSIDERING that the Registrar has stated that he is prepared to “immediately
appoint as Lead Counsel Mr. Chada (sic)”;

HEREBY ORDERS the Registrar to appoint Mr. Bharat Chadha as lead counsel
for Appellant Ngeze pursuant to Rule 10 bis of the Directive, no later than
18 November 2004;

Done in English and French, the English text being authoritative.
Dated this eleventh day of November 2004, at The Hague, The Netherlands.
[Signed] : Theodor Meron

skekok

Order to Registrar
26 November 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre.Appeal Judge

Ngeze — press conference — submissions by counsel — lack of response by the Regis-
trar

International case cited :

LC.T.R. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this case!,

HAVING RECEIVED on 19 November 2004 “Applicant Hassan Ngeze’s applica-
tion for the review of the Registrar’s (sic) Decision of refusing his request to have

'Order of the Presiding Judge Assigning Judges and Designating the Pre-appeal Judge,
19 December 2003.

- ikl
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[a] press conference with the journalists to make his comment on his conviction and
sentence given by the Trial Chamber”(“Application”);

RECALLING the “Order Concerning Filings By Hassan Ngeze” of 24 May 2004
in which, as Pre-Appeal Judge, I held that “all further submissions which the Appel-
lant wishes to make to the Appeals Chamber should be made on his behalf by one
of his Counsel, except for submissions relating uniquely to his representation by
assigned Counsel, which should be filed with the Appeals Chamber only after the
Appellant has sought relief from the Registrar and then review by the President”;

WHEREAS Mr. Bharat Chadha has been appointed as Lead Counsel to the Appel-
lant Hassan Ngeze and, as such, ail submissions relevant to the Appellant’s case must
be properly filed by Counsel on behalf of the Appellant;

CONSIDERING, nonetheless, that the alleged lack of response by the Registrar to
the Appellant’s request to hold a press conference cannot be interpreted as a decision
on his part refusing the Appellant’ s request;

HEREB¥

REJECT the Application of Hassan Ngeze as currently filed, without prejudice to
the Appellant’s right to re-file through Counsel in accordance with the Rules and the
Practice Direction,

ORDER the Registrar to serve this Order on the Appellant together with copy of
the Application;

Done in English and French, the English text being authoritative.
Dated this 26" day of November 2004, at The Hague, The Netherlands
[Signed] : Inés Monica Weinberg de Roca

Order to registrar
29 November 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judge : Inés Weinberg de Roca, Pre-Appeal Judge

Barayagwiza — assignment of counsel — stay of proceedings — interest of justice — pro-
ceedings delayed — reasons

International case cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Chamber, The

*ﬁ%
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Prosecutor v. Jean-Bosco Barayagwiza, Decision on Jean Bosco Barayagwiza’s Motion
Appealing Refusal of Request for Legal Assistance, 19 May 2004 (ICTR-99-52-A,
Reports 2004, p. X)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this case!,

NOTING that the appeal proceedings in this case have been stayed since 19 May
2004, pending the withdrawal of Mr, Barletta Caldarera’s assignment as lead counsel
to Appellant Jean Bosco Barayagwiza (“Appellant Barayagwiza”) and pending the
appointment of new lead counsel®;

NOTING that the Registrar withdrew Mr. Barletta Caldarera’s assignment as lead
counsel for the Appellant Barayagwiza on 29 June 20043;

NOTING the “Decision on Jean Bosco Baryagwiza’s Motion for Appointment of
Counsel or a Stay of Proceedings” of 22 October 2004, in which the Appeals Cham-
ber ordered the Registrar, in the interests of justice, to assign counsel to Appellant
Barayagwiza by 29 October 2004;

NOTING the “Order to Appoint Counsel to Jean Bosco Barayagwiza” of 3 Novem-
ber 2004, in which the Appeals Chamber ordered the Registrar to ensure that Appel-
lant Barayagwiza is represented by lead counsel no later than 8 November 2004;

CONSIDERING that the appeals proceedings in this case have been delayed by the
fact that Appellant Barayagwiza still does hot have a lead counsel;

HEREBY ORDER the Registrar to file a report to the Pre-Appeal Judge, no later
than 2 December 2004, indicating the reasons for the delay in appointing Lead Coun-
sel for Appellant Barayagwiza and setting out the steps taken to ensure that Appellant
Barayagwiza’s lead counsel is appointed promptly.

Done in English and French, the English text being authoritative.
Dated this 29 November 2004, at The Hague, The Netherlands.
[Signed] : Inés Weinberg de Roca

stk

1Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.

2Decision on Jean Bosco Barayagwiza’s Motion Appealing Refusal of Request for Legal
Assistance, 19 May 2004.

3 Décision de Retrait de la Commission d’office de Me. Giacomo Caldarera conseil principal
de l’accusé Jean Bosco Barayagwiza, 29 June 2004.

- ikl
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Decision on Hassan Ngeze’s Motion for an Extension of Time
2 December 2004 (ICTR-99-52-A)

(Original : English)
Judge : Inés Weinberg de Roca, Pre-Appeal Judge
Appeals Chamber

Ngeze — extension of time — notice of appeal, appellant’s brief — appointment of coun-
sel — material communication — Registry, Appeals Chamber

International instruments cited : Rules of procedure and evidence, Rules 108, 111
International cases cited :

L.C.TR. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134) — Appeals Chamber, The
Prosecutor v. Jean-Bosco Barayagwiza et al., Order Concerning Filings by Hassan
Ngeze, 24 may 2004 (ICTR-99-52-A, Reports 2004, p. X)

I, Inés Ménica Weinberg de Roca, Pre-Appeal Judge in this case!,

BEING SEISED of “Appellant Hassan Ngeze’s Motion for the Grant of Extension
of Time to File Motion for the Amendment of Notice of Appeal and Appeal Brief,”
filed 29 November 2004, in which Appellant Hassan Ngeze seeks an extension of “at
least 18 months commencing after the constitution of a full defense team and supply
of a complete set of documents (hard copy) / material including audio and video
recordings by the Registry and the determination of the intended motion for present-
ing additional evidence” before filing a motion to amend his Notice of Appeal and
Appeal Brief, and in which Appellant Ngeze explains that this extension is required,
inter alia, because :

(i) The current Notice of Appeal and Appeal Brief were submitted by Mr. John
Floyd III (“Former Counsel”), whose appointment was withdrawn by the Regis-
trar for reasons of conflict of interest and lack of trust;

(i) The necessity of providing sufficient time for the newly appointed Lead
Counsel, Mr. Bharat B. Chadha, to review the complex case and the large vol-
ume of transcripts and exhibits, totalling 750,000 pages, in conformance with
Counsel’s ethical obligations;

(iii) The delay in appointing a full defence team, to be comprised of lead
counsel, co-counsel, and three legal assistants, and in authorising an exemption
for the defence team from the maximum number of hours usually imposed by
the Registry;

1 Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.

%
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(iv) The failure of the Registry to supply an index of the case, documents and
materials from the Former Counsel, and video and audio CD recordings of the
entire proceedings in both English and French;

(v) The imposition of the normal time limits would result in grave injustice
to the Appellant;
NOTING that Former Counsel for the Appellant Ngeze filed a Notice of Appeal
on 9 February 20042, and an Appellant’s Brief on 21 June 20043;

NOTING the “Decision on Ngeze’s Motion for a Stay of Proceedings” of 4 August
2004, in which the Pre-Appeal Judge stayed the proceedings in relation to Appellant
Ngeze until the appointment of a new Lead Counsel and noted that Appellant Ngeze
may file a motion to vary or substitute the Notice of Appeal and Appellant’s Brief
filed by his Former Counsel;

NOTING that the stay was therefore lifted on 17 November 2004, when Mr. Chad-
ha was appointed as Lead Counsel;

NOTING that, pursuant to Rule 108 of the Rules, the Appellant’s Notice of Appeal
is due thirty days from the delivery of the Judgement and that, pursuant to Rule 111
of the Rules, the Appellant’s Brief is due seventy-five days thereafter;

CONSIDERING that the Judgement and Sentence was delivered on 3 December
2003;

CONSIDERING that Mr. Chadha has been assigned to the case, first as Co-counsel
and then as Lead Counsel, since 6 May 2004 and therefore has had time to familiarize
himself with the relevant aspects of the case;

CONSIDERING that Ms. Nathalie Leblanc, who was a legal assistant at trial, is
currently assigned as a legal assistant on the appeal;

CONSIDERING that Appellant Ngeze has not identified any specific documents
which are missing from his files and has not provided any explanation why the audio
and visual recordings of the entire proceedings in both English and French are nec-
essary for the preparation of the appeal;

CONSIDERING that the responsibility for communicating relevant documents and
materials to Appellant Ngeze lies with the Registry and that if the Appellant Ngeze
is missing necessary materials, then he should first request the Registry to provide
the specific materials, and in the event of a continued failure to provide necessary
materials relevant to the preparation of the appeal, the Appellant may apply to the
Appeals Chamber for assistance;

HEREBY ORDER Appellant Ngeze to file a motion to amend his Notice of
Appeal, if any, no later than 17 December 2004, and to file his Appellant’s Brief no
later than 1 March 2005; and

REQUEST the Registry to facilitate and expedite the appointment of a co-counsel
for Appellant Ngeze and to ensure that Appellant Ngeze is provided with the neces-
sary documents and materials for his defence.

Done in English and French, the English text being authoritative.

2Order Concerning Filings by Hassan Ngeze, 24 May 2004.
3 Defence Appeal Brief, 21 June 2004.

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 909 Thursday, May 5, 2011 10:31 AM

ICTR-99-52 909

Dated this 2 December 2004, at The Hague, The Netherlands.

[Signed] : Inés Monica Weinberg de Roca

KRk

Order to Registrar
10 December 2004 (ICTR-99-52-A)

(Original : English)

Appeals Chamber

Judge : Inés Weinberg de Roca, Pre-Appeal Judge
Ngeze — English translation — Kangura newspaper
International cases cited :

I.C.T.R. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this casel,

BEING SEISED OF “Appellant Hassan Ngeze’s Urgent Motion for Supply of Eng-
lish Translation of 71 Kangura Newspapers Filet by the Prosecutor with the Registry
during Trial” filed 3 December 2004 (“Motion”), in which Appellant Hassan Ngeze
requests that the Registrar ordered to translate 71 issues of Kangura necessary for the
preparation of the appeal;

HEREBY REQUESTS the Registrar to file a report to the Pre-Appeal Judge, no
later than 15 December 2004, indicating the number of pages which the Appellant
has requested to be translated, the number of pages already translated at the trial
phase, the estimated rime for the completion of the requested translation into English,
and any other information which the Registrar considers would be helpful to the
Appeals Chamber in deciding the Motion;

Done in English and French, the English text being authoritative.
Dated this 10 December 2004, at The Hague, The Netherlands.

Judges : Inés Monica Weinberg de Roca

oksk

'Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.
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Scheduling Order
14 December 2004 (ICTR-99-52-A)

(Original : English)
Appeals Chamber
Judges : Inés Monica Weinberg de Roca

Ngeze, Nahimana, Barayagwiza — Appeals Chamber — status conference — expeditious
proceedings — English translation

International instruments cited : Rules of procedure and evidence, Rules 65 bis (A)
and (B)

International cases cited :

L.C.T.R. : Appeals Chamber, The Prosecutor v. Jean-Bosco Barayagwiza et al., Order
of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003 (ICTR-99-52-A, Reports 2003, p. 1134)

I, Inés Monica Weinberg de Roca, Pre-Appeal Judge in this case!,

NOTING that pursuant to Rule 65 bis (A) and (B) of the Rules of Procedure and
Evidence (“Rules”) “the Appeals Chamber or an Appeals Chamber Judge” may con-
vene a status conference to organise exchanges between the parties so as to ensure
expeditious proceedings;

BEING SEISED OF “Appellant Hassan Ngeze’s Extremely Urgent Motion for
Reconsideration of the Decision of the Pre-Appeal Judge Dated 2" December 2004
on Hassan Ngeze’s Motion for the Extension of Time and his Further Request for an
Order of (sic) a Status Conference Pursuant to Rule 65 bis of the Rules of Procedure
and Evidence” (“Reconsideration Motion”), dated 4 December 2004 and; “Appellant
Hassan Ngeze’s Urgent Motion for Supply of English Translation of 71 Kangura
Newspapers Filed by the Prosecutor with the Registry During Trial”, (“Kangura
Motion”) dated 3 December 2004;

NOTING my Order to the Registrar, dated 10 December 2004, in which the Reg-
istrar was requested to file a report to the Pre-Appeal Judge, no later than 15 Decem-
ber 2004, indicating the number of pages which the Appellant Hassan Ngeze has
requested to be translated, the number of pages already translated at the trial stage,
the estimate time for completion of the requested translation into English, and any
other information which the Registrar considers would be helpful to the Appeals
Chamber in deciding the Kangura Motion;

NOTING that the issues raised in the Kangura Motion and the Reconsideration
Motion are primarily relevant to the Appeal of Hassan Ngeze;

1 Order of the Presiding Judge Assigning Judges and Designating the Pre-Appeal Judge,
19 December 2003.
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CONSIDERING therefore that the presence of Appellants Ferdinand Nahimana,
Jean-Bosco Barayagwiza and their respective Counsel is not required;

PURSUANT to sub-Rule 65 bis (B) of the Rules;

HEREBY ORDER that a Status Conference be held before me on 15 December
2004 at 15:00hrs.

Done in English and French, the English version being authoritative.
Done this 14" day of December 2004, at Arusha, Tanzania
[Signed] : Inés Monica Weinberg de Roca

doksk
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The Prosecutor v. Jérome BICAMUMPAKA,
Casimir BIZIMUNGU, Justin MUGENZI
and Prosper MUGIRANEZA

Case N° ICTR-99-50

Case History : Jérome Bicamumpaka

* Name : BICAMUMPAKA

e First Name : Jérome

e Date of Birth: 1957

e Sex : male

 Nationality : Rwandan

* Former Official Function : Minister of Foreign Affairs

* Date of Indictment’s Confirmation : 12 May 1999 !

* Counts : genocide, complicity in genocide, conspiracy to commit genocide,
direct and public incitement to genocide, crimes against humanity and serious
violations of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol II

e Date and Place of Arrest: 6 April 1999, in Cameroon
* Date of Transfer : 31 July 1999
e Date of Initial Appearance : 17 August 1999
* Pleading : not guilty
e Date Trial Began : 6 November 2003
skeksk

Case History : Casimir Bizimungu
e Name : BIZIMUNGU
* First Name : Casimir
e Date of Birth : unknown
e Sex : male
 Nationality : Rwandan
* Former Official Function : Minister of Health

I The text of the indictment is reproduced in the 1999 Report, p. 266. The text of the Deci-
sion to confirm the indictment is reproduced in the 1999 Report, p. 334.
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Le Procureur c. Jérome BICAMUMPAKA,
Casimir BIZIMUNGU, Justin MUGENZI
et Prosper MUGIRANEZA

Affaire N° ICTR-99-50

Fiche technique : Jérome Bicamumpaka

e Nom : BICAMUMPAKA

e Prénom : JérO6me

* Date de naissance : 1957

* Sexe : masculin

« Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés: Ministre des affaires
étrangeres

* Date de la confirmation de I’acte d’accusation : 12 mai 1999 !

* Chefs d’accusation : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, incitation directe et publique & commettre le génocide,
crimes contre I’humanité et violations graves de I’article 3 commun aux Con-
ventions de Genéve de 1949 et du Protocole additionnel II aux dites Conven-
tions de 1977

* Date et lieu de I’arrestation : 6 avril 1999, au Cameroun
* Date du transfert : 31 juillet 1999
* Date de la comparution initiale : 17 aoit 1999
* Précision sur le plaidoyer : non coupable
* Date du début du proces : 6 novembre 2003
skkok

Fiche technique : Casimir Bizimungu
* Nom : BIZIMUNGU
* Prénom : Casimir
* Date de naissance : inconnue
* Sexe : masculin
* Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : Ministre de la santé

I'Le texte de I’acte d’accusation est reproduit dans le Recueil 1999, p. 267. Le texte de la
décision de confirmation de I’acte d’accusation est reproduit dans le Recueil 1999, p. 335.
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* Date of Indictment’s Confirmation : 12 May 1999 2
* Counts : genocide, complicity in genocide, conspiracy to commit genocide,
direct and public incitement to genocide, crimes against humanity and serious

violations of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol II

* Date and Place of Arrest: 11 February 1999, in Kenya

* Date of Transfer : 23 February 1999

* Date of Initial Appearance : 3 September 1999

¢ Pleading : not guilty

e Date Trial Began : 6 November 2003

skskosk
Case History : Justin Mugenzi

* Name : MUGENZI

e First Name : Justin

e Date of Birth: 1949

* Sex : male

 Nationality : Rwandan

e Former Official Function : Minister for Trade

* Date of Indictment’s Confirmation : 12 May 19993

* Counts : genocide, complicity in genocide, conspiracy to commit genocide,
direct and public incitement to genocide, crimes against humanity and serious
violations of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol II

* Date and Place of Arrest: 6 April 1999, in Cameroon
* Date of Transfer : 31 July 1999
* Date of Initial Appearance : 17 August 1999
¢ Pleading : not guilty
* Date Trial Began : 6 November 2003
skskosk

Case History : Prosper Mugiraneza
e Name : MUGIRANEZA
e First Name : Prosper
* Date of Birth: 1957

2 The text of the indictment is reproduced in the 1999 Report, p 266. The text of the Decision
to confirm the indictment is reproduced in the 1999 Report, p. 334.

3 The text of the indictment is reproduced in the 1999 Report, p 266. The text of the Decision
to confirm the indictment is reproduced in the 1999 Report, p. 334.
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e Date de la confirmation de I’acte d’accusation : 12 mai 199972

* Chefs d’accusation : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, incitation directe et publique a commettre le génocide,
crimes contre I’humanité et violations graves de I’article 3 commun aux Con-
ventions de Geneve de 1949 et du Protocole additionnel II aux dites Conven-
tions de 1977

Date et lieu de Parrestation : 11 février 1999, au Kenya

Date du transfert : 23 février 1999

Date de la comparution initiale : 3 septembre 1999

Précision sur le plaidoyer : non coupable

Date du début du proces : 6 novembre 2003
Hoksk

Fiche technique : Justin Mugenzi

Nom : MUGENZI
Prénom : Justin

Date de naissance : 1949
e Sexe : masculin

Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : Ministre du commerce
Date de la confirmation de 1’acte d’accusation : 12 mai 19993

Chefs d’accusation : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, incitation directe et publique a commettre le génocide,
crimes contre I’humanité et violations graves de 1’article 3 commun aux Con-
ventions de Geneve de 1949 et du Protocole additionnel II aux dites Conven-
tions de 1977

e Date et lieu de D’arrestation : 6 avril 1999, au Cameroun

* Date du transfert: 31 juillet 1999

* Date de la comparution initiale : 17 aofit 1999

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 6 novembre 2003
skksk

Fiche technique : Prosper Mugiraneza
* Nom : MUGIRANEZA
* Prénom : Prosper
* Date de naissance : 1957

2 Le texte de 1’acte d’accusation est reproduit dans le Recueil 1999, p. 267. Le texte de la déci-
sion de confirmation de 1’acte d’accusation est reproduit dans le Recueil 1999, p. 335.

3 Le texte de 1’acte d’accusation est reproduit dans le Recueil 1999, p. 267. Le texte de la déci-
sion de confirmation de 1’acte d’accusation est reproduit dans le Recueil 1999, p. 335.
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¢ Sex : male
* Nationality : Rwandan
e Former Official Function : Minister of Civil Service

* Date of Indictment’s Confirmation : 12 May 1999 *
e Counts : genocide, complicity in genocide, conspiracy to commit genocide,
direct and public incitement to genocide, crimes against humanity and serious

violations of Article 3 common to the 1949 Geneva Conventions and of 1977
Additional Protocol II

e Date and Place of Arrest: 6 April 1999, in Cameroon
e Date of Transfer : 31 July 1999

* Date of Initial Appearance : 17 August 1999

¢ Pleading : not guilty

* Date Trial Began : 6 November 2003

4 The text of the indictment is reproduced in the 1999 Report, p. 266. The text of the Decision
to confirm the indictment is reproduced in the 1999 Report, p. 334.
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* Sexe : masculin
¢ Nationalité : rwandaise

* Fonction occupée au moment des faits incriminés : Ministre de la fonction
publique et du travail

 Date de la confirmation de 1’acte d’accusation: 12 mai 19994

* Chefs d’accusation : génocide, complicité dans le génocide, entente en vue de
commettre le génocide, incitation directe et publique a commettre le génocide,
crimes contre I’humanité et violations graves de I’article 3 commun aux Con-
ventions de Geneve de 1949 et du Protocole additionnel II aux dites Conven-
tions de 1977

e Date et lieu de D’arrestation : 6 avril 1999, au Cameroun
* Date du transfert: 31 juillet 1999

* Date de la comparution initiale : 17 aolt 1999

* Précision sur le plaidoyer : non coupable

* Date du début du proces : 6 novembre 2003

4 Le texte de I’acte d’accusation est reproduit dans le Recueil 1999, p. 267. Le texte de la déci-
sion de confirmation de 1’acte d’accusation est reproduit dans le Recueil 1999, p. 335.
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Decision on Motion from Casmir Bizimungu Opposing
to the Admissibility of the Testimony
of Witnesses GKB, GAP, GKC, GKD and GFA
23 January 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Judge Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee
Gacuiga Muthoga

Bizimungu — witness testimony — admissibility— amended indictment — indictment,
material facts, specific acts with which the Accused is charged, sufficiently precise —
fair trial — evidence — ICTY — interest of justice — motion granted

International instruments cited : Statute, art. 6 (1), 6 (3), 20
International cases cited :

LC.T.R. : Trial Chamber I, The Prosecutor v. Elizaphan and Gerard Ntakirutimana,
Judgement, 21 February 2003 (ICTR-96-10-T and ICTR-96-17-T, Reports 2003,
p. 2752)

LC.TY. : Trial Chamber, The Prosecutor v. Krnojelac, Decision on the Defence Pre-
liminary Motion on the form of the Indictment”, 24 February 1999 (IT-97-25-T) —
Trial Chamber, The Prosecutor v. Krnojelac, Decision on Preliminary Motion on Form
of Amended Indictment, 11 February 2000 (IT-97-25-T) — Trial Chamber, The Pros-
ecutor v. Brdjanin et al., Decision on Objections by Momir Talic to the Form of the
Amended Indictment, 20 February 2001 (IT-97-36-T) — Trial Chamber, The Prosecutor
v. Brdjanin et al., Decision on Form of Further Amended Indictment and Prosecution
Application to Amend, 26 June 2001 (IT-97-36-T) — Appeals Chamber, The Prosecutor
v. Furundija et al., Judgement, 21 July 2000 (IT-95-17/1-A) — Appeals Chamber, The
Prosecutor v. Kupreskic et al, Judgement, 23 October 2001 (IT-95-16-A)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the
“Chamber”);

BEING SEIZED of “Motion from Casimir Bizimungu Opposing to the Testimony
of Witnesses GKB, GAP, GKC, GKD et GFA” filed on 19 January 2004, (the “said
Motion”);

NOTING the “Prosecutor’s Response to Motion from Casimir Bizimungu Opposing
to the Testimony of Witnesses (GKB), GAP, GKC, GKD et GFA (sic)” filed on
21 January 2004, (the “Response”);
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TAKING INTO CONSIDERATION the submissions made by both parties when
this matter was taken up in open court on 22 January 2004;

NOTING the “Decision on Prosecutor’s Request to Leave to Amend the Indict-
ment” issued on 6 October 2003, (the “Decision on the Amended Indictment”);

ARGUMENTS OF THE PARTIES

Defence Submissions

1. The Defence requests the Trial Chamber to declare that the testimony of Wit-
nesses GKB, GAP, GKC, GKD and GFA concerning events that occurred in
Ruhengeri préfecture are not admissible. The Defence asserts that, “since the testimo-
ny of Witness GKB, the Prosecutor is presenting factual elements regarding the
Amended Indictment, leaving aside the Trial Chamber’s Decision on the Amended
Indictment”. Further, according to the Defence, “in order to justify new allegations
against Casimir Bizimungu in the Amended Indictment, [the Prosecutor] tries to avoid
the Decision rendered by the Trial Chamber by simply presenting his new elements
during the trial”.

2. The Defence argues that, “even if the Appeals Chamber grants the Prosecutor’s
Request for Leave to File an Indictment, the trial would very likely be adjourned in
order to respect the rights of the accused”.

3. The Defence submits that, “since the current Indictment does not say a word to
charge the defendant Casimir Bizimungu in Ruhengeri préfecture and since the sup-
porting document does not say a word in this regard, the Defence for Casimir Biz-
imungu had no occasion to prepare his defence and investigate in relation with theses
new allegations”. Quoting the jurisprudence of the International Criminal Tribunal for
the former Yugoslavia (the “ICTY”) in the cases of The Prosecutor v. Kupreskic et
al.! and The Prosecutor v. Brdjanin et al.?, the Defence states that, “the principle that
the evidence which should be taken into account by the Chamber in the evaluation
of the guilt of an accused should have been specified in the Indictment”.

4. The Defence submits that, “the admissibility of the testimony of the five wit-
nesses mentioned does not respect the requirements of a fair trial”? because the facts
relating to Ruhengeri préfecture are material facts of the case against Casimir Biz-
imungu, which are not being stated in the Indictment.

5. For the foregoing reasons, the Defence for Casimir Bizimungu requests the Trial
Chamber to declare that the testimony of Witnesses GKB, GAP, GKC, GKD and GFA
concerning events that occurred in Ruhengeri préfecture are not admissible.

U The Prosecutor v. Kupreskic et al, Case N° IT-95-16-A, Judgement, 23 October 2001,
para. 323.

2The Prosecutor v. Brdjanin et al., Case N° IT-97-36-T, “Decision on Form of Further Amend-
ed Indictment and Prosecution Application to Amend”, 26 June 2001, para. 62.

3The Prosecutor v. Kupreskic et al, op. cit., paras. 88-89.
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Prosecution Submissions

6. The Prosecutor opposes the motion on the grounds inter alia that, “all the evi-
dence sought to be excluded is relevant to the Indictment”. According to the Prosecu-
tor, “the evidence falls squarely within the ambit and scope of the Indictment : it sup-
ports the different modes of participation of the accused in the 1994 genocide and other
transgressions of international humanitarian law in different parts of Rwanda and on
divers dates as alleged in the Indictment. The Indictment extensively details the par-
ticipation of all four accused under both Articles 6 (1) and 6 (3) of the Statute of the
Tribunal”. The Prosecutor states that the allegation made by the Defence in the said
Motion that the evidence from Witnesses GKB, GAP, GKC, GKD, and GFA fall out-
side the Indictment is erroneous, in that it fails to appreciate and recognise the fact
that the Indictment alleges that the accused participated variously and in different parts
of Rwanda in the genocide and other crimes committed throughout Rwanda in 1994.

7. The Prosecutor argues that, “the evidence being adduced by the witnesses clearly
relate(s) to the crimes with which the accused are charged”. According to him, “the
evidence clearly relates to the divers modes of participation of the accused in those
crimes as alleged in the Indictment in divers areas and dates. In a nutshell, the evi-
dence relates to the material allegations of the Prosecution case as embodied in the
Indictment”.

8. The Prosecutor submits that, “the Indictment meets all requirements of an Indict-
ment, namely that it sets out the material facts of the Prosecution case with enough
details to inform the accused clearly of the charges against them so that they may
prepare their defence”. The Prosecutor refers to the Tribunal and ICTY jurisprudence
and mentions that, “it is not required that the Indictment state the evidence by which
such material facts are to be proved’*.

9. The Prosecutor notes that, “ICTR and ICTY jurisprudence hold that a determi-
nation as to whether or not evidence/testimony or a particular fact adduced by a wit-
ness is material to the indictment cannot be determined in the abstract, but is depend-
ent on the nature of the Prosecution case”. According to the Prosecutor, “all the
evidence adduced or about to be adduced by the witnesses is relevant and material
to the Indictment, bearing in mind the nature of the Prosecution case, the massiveness
and widespread nature of the crimes in Rwanda and the participation of all four
accused in these crimes as articulated above, as well as in the Prosecutor’s Pre-trial
Brief, including their participation in a common or joint criminal enterprise to kill
Tutsis”.

4The Prosecutor v. Kupreskic et al., op. cit. para. 88; The Prosecutor v. Elizaphan and Gerard
Ntakirutimana, Cases N° ICTR-96-10-T & ICTR-96-17-T, Judgement, 21 February 2003,
paras. 42-43; The Prosecutor v. Furundija et al., Case N° IT-95-17/1-A, Judgement, 21 July 2000,
para. 147; The Prosecutor v. Krnojelac, Case N° IT-97-25-T, “Decision on the Defence Prelim-
inary Motion on the form of the Indictment”, 24 February 1999, paras. 7 and 12; The Prosecutor
v. Krnojelac, Case N° IT-97-25-T, “Decision on Preliminary Motion on Form of Amended Indict-
ment”’, 11 Februay 2000, paras. 17 and 18, The Prosecutor v. Brdjanin et al., Case N° I1T-97-36-
T, “Decision on Objections by Momir Talic to the Form of the Amended Indictment”, 20 Feb-
ruary 2001, para. 18.

5The Prosecutor v. Kupreskic et al, op. cit., para. 89.
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10. In the alternative, the Prosecutor submits that, “the evidence sought to be
adduced, or already adduced in testimony encompasses more particularized and spe-
cific evidence to support various aspects of participation of the accused in the 1994
crimes at various locations and at diverse dates as alleged in the Indictment and suf-
ficient notice thereof was furnished to the Accused”.

11. Therefore, the Prosecutor prays the Trial Chamber to dismiss the said Motion
in its entirety and to admit the testimony of Witnesses GKB, GAP, GKC, GKD and
GFA.

DELIBERATIONS

12. Tt is observed that there are no specific acts alleged against Casimir Bizimungu
in relation to events that took place in Ruhengeri préfecture in any part of the Indict-
ment. When questioned by the Trial Chamber, the Prosecutor was unable to show the
specific acts pleaded in the Indictment in respect of Casimir Bizimungu in Ruhengeri
préfecture. The Trial Chamber considers that it is a requirement of the law that an
Indictment should contain a statement of material facts setting out the specific acts
with which the Accused is charged, in sufficient detail, to enable him to prepare his
defence. This forms the essence of a fair trial as guaranteed by the provisions of Arti-
cle 20 of the Statute.

13. The Chamber’s attention has been drawn to the fact that, in the attempt to seek
an amendment to the Indictment, the Prosecutor provided details which he omitted to
state in the Indictment which was confirmed on 12 May 1999. It should be noted
that the failure to include the facts in the Indictment cannot be cured by references
in the Pre-Trial Brief or evidence adduced at trial. In this regard, the Trial Chamber
would follow the jurisprudence of the Appeals Chamber in the case of The Prosecutor
v. Kupreskic et al. in respect of this issue, which states that :

An indictment shall, pursuant to Article 18 (4) of the Statute, contain “a con-
cise statement of the facts and the crime or crimes with which the accused is
charged”. Similarly, Rule 47 (C) of the Rules provides that an indictment, apart
from the name and particulars of the suspect, shall set forth “a concise statement
of the facts of the case”. The Prosecution’s obligation to set out concisely the
facts of its case in the indictment must be interpreted in conjunction with
Articles 21 (2) and (4) (a) and (b) of the Statute. These provisions state that, in
the determination of any charges against him, an accused is entitled to a fair
hearing and, more particularly, to be informed of the nature and cause of the
charges against him and to have adequate time and facilities for the preparation
of his defence. In the jurisprudence of the Tribunal, this translates into an obli-
gation on the part of the Prosecution to state the material facts underpinning the
charges in the indictment, but not the evidence by which such material facts are
to be proven. Hence, the question whether an indictment is pleaded with suffi-
cient particularity is dependent upon whether it sets out the material facts of the
Prosecution case with enough detail to inform a defendant clearly of the charges
against him so that he may prepare his defence®.

%The Prosecutor v. Kupreskic et al., op. cit., para. 88.
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14. It is noted that in some paragraphs of the Indictment, it is stated that “in several
préfectures, including Butare, Kibuye, Kigali, Gitarama and Gisenyi, ministers [...]
gave orders to commit, instigated, assisted in committing and did themselves commit
massacres of members of the Tutsi population [...]”7. The Trial Chamber, agrees with
the reasoning of the ICTY in the case of The Prosecutor v. Blaskic®, and considers
that phrases such as “including but not limited to” as well as other ambiguous phrases
such as “among others” are to be avoided in order to ensure that the Indictment is
specific and not too vague for the purposes of identifying the crimes against which
the Accused must defend himself.

15. The Trial Chamber is of the view that the failure of the Prosecutor to mention
the material facts in the Indictment regarding the involvement of Casimir Bizimungu
in the events that took place in Ruhengeri préfecture upon which Witnesses GKB and
GAP, who have already testified, and Witnesses GKC, GKD and GFA, who are yet
to be called, leads to the conclusion that the said testimony should be disregarded in
respect of Casimir Bizimungu.

16. In the particular circumstances of this case and taking into consideration the
facts as alleged in the Indictment, which was confirmed in 1999, the Prosecutor is
directed not to lead any evidence in relation to the events involving Casimir Biz-
imungu in Ruhengeri préfecture from Witnesses GKC, GKD and GFA.

17. Furthermore, the Trial Chamber is of the view that an objection of this type
should have been raised as soon as possible, at the minimum before the commence-
ment of the evidence of the disputed witnesses.

18. Therefore the Trial Chamber observes that the Defence should have presented
the said motion before GKB’s testimony was taken. Nevertheless, in the interest of
justice, the Trial Chamber now considers that this decision should also apply to the
evidence given by Prosecution Witnesses GKB as well as GAP on the events involv-
ing Casimir Bizimungu in Ruhengeri prefecture.

FOR THE ABOVE REASONS, THE TRIAL CHAMBER

GRANTS the said Motion.

Arusha, 23 January 2004

[Signed] : Asoka de Zoysa Gunawardana, Presiding Judge; Khalida Rachid Khan; Lee
Gacuiga Muthoga

skkok

7 Indictement, para. 6.30.

8 The Prosecutor v. Blaskic, Case N° IT-95-14-T, “Decision on the Defence Motion to Dismiss
the Indictment Based upon Defects in the Form Thereof (Vagueness/lack of Adequate Notice of
Charges)”, 4 April 1997, paras. 22-24.
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Decision on Prosper Muginareza’s Motion to Vary Protective Measures
and to Order the Prosecutor to Provide an Unredacted Copy
of Admittedly Exculpatory Statement
29 January 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Mugiraneza — witness protective measures — disclosure obligation of the Prosecutor,
evidence — unredacted statements — disclosure of identifying information — interview
of witness, agreement of the witness — good cause — motion granted

International instruments cited : Rules of procedure and evidence, Rule 68
International cases cited :

L.C.T.R. : Trial Chamber II, The Prosecutor v. Casimir Bizimungu et al., Clarification
Order in Respect of Disclosure of Identifying Information of Protected Witnesses,
15 October 2003 (ICTR-99-50-1, Reports 2003, p. 1186)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the
“Chamber”);

BEING SEIZED of “Prosper Mugiraneza’s Motion to Vary Protective Measures and
to Order the Prosecutor to Provide an Unredacted Copy of Admittedly Exculpatory
Statement” filed on 17 September 2003, (the “said Motion”);

NOTING the “Prosecutor’s Response to Prosper Mugiraneza’s Motion to Vary
Protective Measures and to Order the Prosecutor to Provide an Unredacted Copy
of Admittedly Exculpatory Statement” filed on 22 September 2003, (the
“Response”);

NOTING the “Prosper Mugiraneza’s Reply to the Prosecutor’s Response to Prosper
Mugiraneza’s Motion to Vary Protective Measures and to Order the Prosecutor to Pro-
vide an Unredacted Copy of Admittedly Exculpatory Statement” filed on 23 Septem-
ber 2003, (the “Reply”);

NOTING the Prosecutor submission titled “Pseudonym of Witness Referred to in
Mugiraneza’s motion of 17 September 2003” filed on 22 January 2004, (the “Prose-
cutor’s Submission”);

NOTING the “Prosper Mugiraneza’s Request for Rulings on Pending Motions”
filed on 27 November 2003, (the “Request”);

%

ﬁ

*ﬁ%



% 2090886_Rwanda 2004.book Page 924 Thursday, May 5, 2011 10:31 AM

924 BICAMUMPAKA

TAKING INTO CONSIDERATION the “Decision on Prosecutor’s Motion for Pro-
tective Measures for Witnesses” issued on 12 July 2000, (the “Protective Measures
Decision”);

ARGUMENTS OF THE PARTIES

Defence Motion

1. The Defence requests the Trial Chamber to order the Prosecutor to provide it
with “an unredacted copy of a statement containing information which is, in the opin-
ion of the Office of the Prosecutor, exculpatory”. The Defence asserts that they
received a letter dated 1 July 2002 in which the Prosecutor informs the Defence that
a paragraph of a statement, which was in the possession of the Prosecutor, contains
exculpatory material. However, the Prosecutor only attaches the said paragraph with-
out mentioning the pseudonym of the said witness and did not provide the Defence
with a copy of the whole statement.

2. In support of its contention, the Defence attaches the letter sent by the Prosecutor
to the Defence where he, according to the Defence, concedes that the said statement
is exculpatory.

3. Therefore the Defence moves the Trial Chamber to :

a) order the Office of the Prosecutor to provide him with an unredacted copy
of the statement referred to in the Prosecutor’s letter.

b) order the Office of the Prosecutor to provide him with sufficient identifying
information so that the Defence may locate and contact the witness.

c) authorize Mugiraneza’s representatives to meet with and interview the wit-
ness under such conditions, as the witness desires.

Prosecutor’s Response

4. The Prosecutor opposes the disclosure of the whole statement as well as the
identity of the said witness as, according to the Prosecutor, it would constitute a vio-
lation of the Protective Measures Decision of 12 July 2000.

5. According to the Prosecutor, the Defence is not entitled to the disclosure of the
whole statement as it has already received the excerpt that contains exculpatory mate-
rial. Therefore, the Prosecutor, in disclosing the excerpt, has fully complied with Rule
68 of the Rules of Procedure and Evidence (the “Rules”).

6. Finally the Prosecutor argues that, “the practice and the Rules of the Tribunal
does not provide for the interviewing of witnesses prior to testimony at trial”.

7. Therefore the Prosecutor prays the Trial Chamber to hold that,

a) the Defence has failed to demonstrate its entitlement to the variation of the
Protective Measures Decision;

b) the Defence has no right in law or pursuant to the Rules, to interview a
Prosecution’s witness before trial;
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c) the said Motion should be dismissed in its entirety.

Defence Reply

8. The Defence has replied that it is entitled to receive this allegedly exculpatory
statement under Rule 68. According to the Defence, the Prosecutor does not intend
to call this witness as a Prosecution witness and therefore this witness should not be
covered by the Protective Measures Decision of 12 July 2000. Furthermore, the
Defence for Prosper Mugiraneza pointed out that it needs all the information related
to this witness in order to investigate “potentially exculpatory evidence so that he can
present it to the Trial Chamber as part of the truth finding process”.

DELIBERATIONS

Identity of the Witness mentioned in the said Motion

9. In his submission, the Prosecutor has brought to the Trial Chamber’s attention
that, the pseudonym of the witness referred to in the said Motion was Witness GTF
and that the later appeared as Number 68 on the Prosecutor’s witness list filed on
21 October. The Trial Chamber is satisfied that Witness GTF is a Prosecution witness
and that the Protective Measures Decision applies to this witness.

Scope of Rule 68 of the Rules

10. Rule 68 of the Rules reads as follows :

The Prosecutor shall, as practicable, disclose to the defence the existence of
evidence known to the Prosecutor which in any way tends to suggest the inno-
cence or mitigate the guilt of the accused or may affect the credibility of pros-
ecution evidence.

11. According to the Defence, the statement of Witness GTF contains exculpatory
material. Without making an assessment of the credibility, the relevancy or the nature
of the evidence given by the witness, the Trial Chamber is of the opinion that the
information provided by the Defence in the said Motion can be considered as suffi-
cient to come within the scope of Rule 68.

Disclosure of unredacted statement
and identifying information of Witness GTF

12. Considering that the requested unredacted statement of Witness GTF has been
disclosed by the Prosecutor to the Defence, on 8 October 2003, the Trial Chamber
is of the opinion that this part of the said Motion is now rendered moot and should
be dismissed.
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13. Regarding the identifying information contained in the cover sheets attached to
Witness GTF’s statement, the Trial Chamber considers that the Prosecutor has com-
plied with the “Clarification Order in Respect of Disclosure of Identifying Information
of Protected Witnesses”! of 15 October 2003. He has disclosed all the identifying
information related to Witness GTF on 21 October 2003. Therefore, the Trial Cham-
ber is of the opinion that this part of the said Motion is also now rendered moot and
should be dismissed.

Defence’ Request for Interview of Witness GTF

14. The Trial Chamber recalls the provisions of paragraph 3 (i) of the Protective
Measures Decision :

“[...] the accused or his Defence Counsel shall make a written request, on
reasonable notice to the Prosecution, to the Chamber or a judge thereof, to con-
tact any protected victim or potential Prosecution witnesses or any relative of
such person; and [requiring] that when such interview has been granted by the
Chamber or a Judge thereof, with the consent of such protected person or the
parents or guardian of that person if that person is under the age of 18, that
the Prosecution shall undertake all necessary arrangements to facilitate such
interview”.

15. The Trial Chamber is satisfied that Witness GTF is a Prosecution witness and
that the Protective Measures Decision applies to this witness. The Trial Chamber is
also satisfied that the Defence has made a written request on reasonable notice to the
Prosecutor and the Trial Chamber to contact and interview Witness GTF. The Trial
Chamber considers that, since the Defence has shown good cause that the said witness
may be in possession of exculpatory evidence pursuant to Rule 68, the Defence
should be granted access to the witness and be given the opportunity to interview Wit-
ness GTFE. The Trial Chamber, however, considers that such interview should take
place in accordance with all relevant provisions of the Protective Measures Decision
and after the consent of the witness is obtained in terms of paragraph 3.1) of the Pro-
tective Measures Decision.

FOR THE ABOVE REASONS, THE TRIBUNAL
GRANTS the said Motion in the following terms :

(a) The Prosecutor shall disclose the relevant information for the location of
Witness GTF. The Defence is required to follow the provisions of the Protective
Measures Decision, particularly paragraphs 3.e), 3.f) and 3.g).

(b) The parties shall arrange between themselves, for the Defence to interview
Witness GTF, in the presence of a representative of the Office of the Prosecutor.

(c) The Registry shall facilitate the interview according to its established pro-
cedures, and also according to the laws and procedures of the country of resi-
dence of the witness.

Y The Prosecutor v. Casimir Bizimungu et al., Case N° ICTR-99-50-1, “Clarification Order in
Respect of Disclosure of Identifying Information of Protected Witnesses”, 15 October 2003.
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(d) However, before the interview can take place, the Registrar should satisfy
himself that Witness GTF is indeed willing to be interviewed by the Defence.
Should he be not satisfied on this point, the interview shall not proceed, and the
Registrar shall inform the Parties and the Chamber accordingly.

Arusha, 29 January 2004

[Signed] : Asoka de Zoysa Gunawardana; Khalida Rachid Khan; Lee Gacuiga Muth-
oga

Decision on Prosper Mugiraneza’s Request
for Rulings on Pending Motion
29 January 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Mugiraneza — rulings sought already issued — moot motion — motion denied

International instruments cited : Rules of procedure and evidence, Rule 68

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the
“Chamber”);

BEING SEIZED of “Prosper Mugiraneza’s Request for Rulings on Pending
Motions” filed on 27 November 2003, (the “said Motion”);

TAKING INTO CONSIDERATION the “Decision on Prosper Mugiraneza’s Motion
to Compel Disclosure of Exculpatory Evidence Pursuant to Rule 68” issued on
10 December 2003;

FURTHER TAKING INTO CONSIDERATION the “Decision on Prosper Mugiran-
eza’s Motion to Vary Protective Measures and to order the Prosecutor to Provide an
Unredacted Statement Copy of Admittedly Exculpatory Statement” issued on 29 Jan-
uary 2004;

CONSIDERING that the primarily relief sought in the said Motion is to have the
Trial Chamber rule on the above-mentioned motions, the Trial Chamber is of the view
that, as rulings have been issued on the said Motions, this Motion is now moot and
should be dismissed.
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FOR THE ABOVE REASONS, THE TRIBUNAL
DISMISSES the said Motion in all respects.

Arusha, 29 January 2004

[Signed] : Asoka de Zoysa Gunawardana, Khalida Rachid Khan, Lee Gacuiga
Muthoga

shfeor

Decision on Motion to Exclude Portions
of the Evidence of Witness Prosper Higiro
30 January 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Mugenzi — exclusion of evidence — disclosure obligation of the Prosecutor — cross-
examination, time to prepare — new material, timeous notice — discrepancies in tes-
timony, credibility — technical non-compliance with the Rules — no real prejudice —
motion denied

International instruments cited : Rules of procedure and evidence, Rule 67 (D)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the
“Chamber”);

BEING SEIZED of the “Motion to Exclude Portions of the Evidence of the Witness
Prosper Higiro” filed on 22 January 2004, (the “Motion”);

NOTING the “Prosecutor’s Response to Motion from Justin Mugenzi to Exclude
Some Portions of the Evidence of the Witness Prosper Higiro” filed on 26 January
2004, (the “Response”);

NOTING the “Second Motion to Exclude Portions of the Evidence of the Witness
Prosper Higiro” filed on 27 January 2004, (the “Second Motion”);

TAKING INTO CONSIDERATION the submissions made by both parties when
this matter was taken up in open court on 27 January 2004;

RECALLING the Chamber’s ruling thereupon, denying the Motion;
NOW DELIVERS the reasons for its ruling :

%
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1. This Decision deals with two Motions submitted by the Defence of Justin
Mugenzi. The first Motion requested certain portions of the evidence of Prosecution
Witness Prosper Higiro to be excluded from the Chamber’s consideration. The second
Motion repeated the same request, additionally dealing with the Prosecution Response,
which included a second will-say statement. It also adds further sections of his tes-
timony which the Defence wish to have excluded from the Chamber’s consideration.

2. The Chamber is in possession of the full arguments of the Parties, having
received both written submissions, and also having afforded the Parties the opportu-
nity to argue their positions in court on 27 January 2004. This Motion was ruled upon
by the Chamber after having heard those arguments, and after deliberation, the Cham-
ber now delivers its reasoning.

3. The fundamental issue taken up in the Defence Motion is that they had not been
given enough time to adequately prepare for cross-examination on all issues on which
this Witness testified, because certain areas of this witness’s testimony in court (enu-
merated in the Motion and the Second Motion) were not alluded to in either the prior
statement of this witness, nor in the will-say statements released by the Prosecution
to the Defence.

4. The Defence does not suggest that it must be forewarned of every single point
upon which the Witness will testify, however it does feel that upon certain important
issues, adequate advance notice of the expected areas on which the witness will testify
must be given. Basically, in the submission of the Defence, this was not done. Either
there was insufficient detail in the statements and the will-say documents given, or
(specifically in the case of the will-say documents) it was not released to the Defence
within a time it considers to be sufficient.

5. According to the Defence, the same situation occurred with the testimony of Wit-
ness FW, and in order to correct any possible prejudice the Chamber ruled to exclude
certain portions of that testimony. In the instant case, the Defence however admits
that :

It is fair to observe that a great deal of entirely new material was adduced by
the Prosecution through this witness which was not prejudicial to the Defence.
Much of it was, in its general nature, exculpatory. The example given above of
evidence about David Gatera is one such piece of material. The Defence have
not sought to summarise that material here, nor do they take objection to its
adduction, but the principle, that of a massive failure to comply with the rules

of disclosure by the Prosecution, remains the same!.

6. The Chamber in its directions to the Parties, and its oral ruling of 3 December
2003 made plain the Rules that it requires the Parties, and specifically the Prosecu-
tion, to follow in respect of disclosures.

7. Having considered the matter, the Chamber is of the view that the infringement
complained of is rather more of a technical than a substantive nature, and that this
technical infringement does not merit the exclusion of the evidence complained of.
The new material deals with areas reasonably within the knowledge of the Accused
(whether or not he agrees with the content) and which are reasonably incidental to
matters on which the Defence had timeous notice. Many of these new matters which

1 Second Motion, para. 25.
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the Defence complain of may relate to the credibility of the Witness. Contradictions
or omissions between in court testimony and prior statements would often fall into
this category. The Chamber observes that Defence Counsel, after having consulted
with the Accused, can adequately deal with such matters in cross-examination and that
the Court provided the Defence with additional time to consult the Accused.

8. Part of the “new” material from the testimony of the Witness which the Defence
requests should be disregarded by the Chamber relates to an instruction given by the
Accused that he ordered a gendarme to “shoot this little guy [the Witness]”2.The
Chamber notes that, in his statement dated 23 November 1995, the Witness refers to
this event in the following terms :

“He [Mugenzi] even sacked me when I was his ’Directeur de Cabinet’. This
happened on 15 November 1993 and he [Mugenzi] aimed his rifle at my head.”?

The Chamber does not consider that the discrepancies between the two versions of
the same event constitute new material, and that it goes to the question of credibility.

9. In any event, the Chamber is of the view that it may be appropriate for the
Defence to refer to this matter during the closing arguments. At that stage, the Cham-
ber will be able to evaluate evidence appropriately.

10. The Defence have suffered no real prejudice in this matter. The Chamber con-
siders that apart from technical non-compliance with the Rules, the principal consid-
eration for excluding or disregarding the testimony is the extent to which such testi-
mony has prejudiced the Defence. Therefore, a party must show that such evidence,
if received or considered, would cause material prejudice to that party. In this regard
the Defence has failed to do so.

11. The Chamber reiterates that the Prosecution must continue to abide by the
Rules of disclosure, specifically Rule 67 (D), and also the directions of this Chamber
enunciated in its oral ruling of 3 December 2003.

FOR THE ABOVE REASONS, THE TRIAL CHAMBER

DENIES the Motion in its entirety.

Arusha, 30 January 2004

[Signed] : Asoka de Zoysa Gunawardana; Khalida Rachid Khan; Lee Gacuiga
Muthoga

skkok

2Second Motion, para. 5.
3 Statement of Prosper Higiro, 23 November 1995, p. 2.
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Decision on Motion from Casmir Bizimungu
Opposing to the Admissibility of the Testimony
of Witnesses AEI, GKE, GKF AND GKI
3 February 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Bizimungu — admissibility of witness testimony — indictment, material facts, sufficient
detail — fair trial — evidence — motion granted

International instruments cited : Statute, art. 20

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the
“Chamber”);

BEING SEIZED of “Motion from Casimir Bizimungu Opposing to the Admissibil-
ity of the Testimony of Witnesses AEI, GKE, GKF and GKI” filed on 27 January
2004, (the “said Motion”);

NOTING the “Prosecutor’s Response to Motion from Casimir Bizimungu Opposing
to the Admissibility of the Testimony of Witnesses AEI, GKE, GKF and GKI” filed
on 3 February 2004, (the “Response”);

TAKING INTO CONSIDERATION the submissions made by both parties when
this matter was taken up in open court on 3 February 2004;

NOTING the “Decision on Motion form Casimir Bizimungu Opposing to the
Admissibility of the Testimony of Witnesses GKB, GAP, GKC, GKD and GFA”, filed
on 23 January 2004, (the “Decision of 23 January 2004”);

DELIBERATIONS

1. The Trial Chamber recalls its reasoning set out in its Decision of 23 January
2004. It is observed that there are no specific acts alleged against Casimir Bizimungu
in relation to events that took place in Ruhengeri préfecture in any part of the Indict-
ment. When questioned in open court by the Trial Chamber, the Prosecutor was una-
ble to show the specific acts pleaded in the Indictment in respect of Casimir Biz-
imungu in Ruhengeri préfecture.

2. The Trial Chamber considers that it is a requirement of the law that, in addition
to the charges against the Accused, an Indictment should contain a statement of the
material facts which the Prosecutor intends to rely on in support of the charges. This
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must be given in sufficient detail so as to enable the Accused to prepare his defence.
This forms the essence of a fair trial as guaranteed by the provisions of Article 20
of the Statute.

3. The Trial Chamber is of the view that the failure of the Prosecutor to mention
the material facts in the Indictment regarding the involvement of Casimir Bizimungu
in the events that took place in Ruhengeri préfecture upon which Witnesses AEI,
GKE, GKF and GKI are yet to testify, leads to the conclusion that the said testimony
should be disregarded in respect of Casimir Bizimungu.

4. After a careful analysis of the statements made by Witness AEI dated 30 April
1997, 1 April 1999 and 27 January 2000, the Trial Chamber is of the view that only
the content of the statements dated 30 April 1997 and 27 January 2000 can be admit-
ted into evidence. As the statement dated 1 April 1999 covers events involving
Casimir Bizimungu in Ruhengeri préfecture, the Prosecutor is directed not to lead any
evidence from this statement involving Casimir Bizimungu in Ruhengeri préfecture.
Moreover, the statements made by Witness GKE on 12 May 2003 and Witness GKF
on 10 April 2003 contain only events involving Casimir Bizimungu in Ruhengeri pré-
fecture. Accordingly, the Prosecutor shall not lead evidence in relation to the facts
referred to in these statements. As for Witness GKI, he has made four statements
dated 7 February 2001, 18-19 June 2002, 25 June 2002 and 11 February 2003. In
the statement dated 11 February 2003, Witness GKI only refers to matters involving
Casimir Bizimungu in Ruhengeri préfecture. Therefore, evidence relating to events
implicating Casimir Bizimungu in Ruhengeri préfecture shall not be led by the Pros-
ecutor. In relation to the other three statements made by this witness, the Prosecutor
may lead evidence of their contents.

FOR THE ABOVE REASONS, THE TRIAL CHAMBER
GRANTS the said Motion in terms set out in the above paragraph 4.

Arusha, 3 February 2004

[Signed] : Asoka de Zoysa Gunawardana; Khalida Rachid Khan; Lee Gacuiga
Muthoga

sktor
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Decision on Prosper Mugiraneza’s Motion
to Exclude Testimony of Witnesses Whose Testimony is Inadmissible
in View of the Trial Chamber’s Decision of 23 January 2004
and for Other Appropriate Relief
5 February 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Mugiraneza — witness testimony, exclusion — indictment, material facts, specific acts,
sufficient detail — fair trial — evidence — conspiracy to commit genocide, complicity
in genocide — appropriate time to raise an objection seeking to exclude evidence —
cross-examination — no prejudice — motion granted in part

International instruments cited : Statute, art.20 — Rules of procedure and evidence,
Rule 5 (B)

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the “Trial
Chamber”);

BEING SEIZED of “Prosper Mugiraneza’s Motion to Exclude Testimony of Wit-
nesses Whose Testimony is Inadmissible in View of the Trial Chamber’s Decision of
23 January 2004 and for Other Appropriate Relief” filed on 29 January 2004, (the
“said Motion”);

NOTING the “Prosecutor’s Response to a Motion from Prosper Mugiraneza to
Exclude Testimony of Witnesses GJV, GJQ, GJY, GKP, GKS, GKM, GTF, GKR, GIT,
GJR, GJU, GIN, GJO, GKT, GJX, GJW, GJZ and LY” filed on 3 February 2004,
(the “Response”);

TAKING INTO CONSIDERATION the submissions made by both parties when
this matter was taken up in open court on 5 February 2004;

NOTING the “Decision on Motion from Casimir Bizimungu Opposing to the
Admissibility of the Testimony of Witnesses GKB, GAP, GKC, GKD and GFA”,
filed on 23 January 2004, (the “Decision of 23 January 2004”) AND the “Decision
on Motion from Casimir Bizimungu Opposing to the Testimony of Witnesses AEI,
GKE, GKF and GKI” filed on 3 February 2004, (the “Decision of 3 February
2004);
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SUBMISSIONS OF THE PARTIES

1. The Defence for Prosper Mugiraneza moves the Trial Chamber to grant similar
relief to that which was granted by the Trial Chamber in its Decision of 23 January
2004 and to exclude the evidence of those witnesses whose testimony does not
relate to material facts pleaded in the Indictment, which was confirmed on 12 May
1999.

2. According to the Defence, the written statements of Prosecution Witnesses GJV,
GJQ, GJY, GKP, GKS, GKM, GTF!, GKR, GIT, GJR, GJU, GIN, GJO, GKT, GJX,
GJW and GJZ contain evidence of several criminal acts implicating Prosper Mugi-
raneza in Kibungo préfecture. The Defence submits that the Indictment does not refer
to any material fact involving Prosper Mugiraneza in the events that took place in
Kibungo préfecture. As for Witness LY, the Defence argues that his written statements
mention events allegedly implicating Prosper Mugiraneza in Cyangugu préfecture,
which are not pleaded in the Indictment. Therefore, the Defence submits that the evi-
dence relating to events involving Prosper Mugiraneza in Kibungo and Cyangugu pre-
fectures should not be considered by the Trial Chamber.

3. Furthermore, the Defence moves the Trial Chamber to disregard the evidence
given by Witness GTE? in relation to events implicating Prosper Mugiraneza in
Kibungo préfecture and not alleged in the Indictment. The Defence concedes that
Counsel for Prosper Mugiraneza should have opposed the admission of the testimony
of Witness GTE at the time she gave evidence in Court. However, the Defence
requests the Trial Chamber to exercise its discretion pursuant to Rule 5 (B) of the
Rules of Procedure and Evidence to exclude the impugned evidence given by Witness
GTE, in the interests of justice. In addition, the Defence submits that Witness GTE
refused to answer some of the questions put to her in cross-examination by Counsel
for Prosper Mugiraneza. In the circumstances, according to the Defence, the right of
the Accused to a fair trial has been denied.

4. The Prosecutor submits that the evidence sought to be excluded falls
“squarely within the ambit of the Indictment as the Indictment charges the
Accused with different modes of participation in the commission of genocide and
other transgressions of international humanitarian law throughout Rwanda, not
excluding any préfecture”. According to the Prosecutor, “the participation
involved, inter alia, participation in a joint criminal enterprise for the elimination
of Tutsis throughout Rwanda. The criminal enterprise was executed by different
members of the Interim Government throughout the 11 préfectures of Rwanda not
excluding Kibungo”.

5. In the oral submissions in Court on 5 February 2004, the Prosecutor added that,
although no specific place is mentioned in the Indictment, the evidence that these wit-
nesses would give can be admitted to prove the charges of Conspiracy and Complicity

I The Trial Chamber considers that, even if the pseudonym GTF was given to two witnesses
on the Prosecutor’s Witness list filed on 21 October 2003, for the purpose of this decision, GTF
will be assigned to the witness that appears under No. 7 on the Prosecutor’s Witness list dated
21 October 2003.

2Witness GTE testified on 1 and 2 December 2003.
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in Genocide, as this evidence goes to prove the acts constituting the said offences,
committed throughout Rwanda.

DELIBERATIONS

6. The Trial Chamber recalls its reasoning set out in the Decisions of 23 January
2004 and 3 February 2004. The Trial Chamber observes that there are no specific
acts alleged against Prosper Mugiraneza in relation to events that took place in Kibun-
go and Cyangugu préfectures in any part of the Indictment. When questioned in open
court by the Trial Chamber, the Prosecutor was unable to show the specific acts
pleaded in the Indictment in respect of Prosper Mugiraneza in Kibungo and Cyangugu
préfectures.

7. The Trial Chamber considers that it is a requirement of the law that, in addition
to the charges against the Accused, an Indictment should contain a statement of the
material facts which the Prosecutor intends to rely on in support of the charges. This
must be given in sufficient detail so as to enable the Accused to prepare his defence.
This forms the essence of a fair trial as guaranteed by the provisions of Article 20
of the Statute.

8. The Trial Chamber observes that the Prosecutor has failed to mention as mate-
rial facts in the Indictment the involvement of Prosper Mugiraneza in the events
that took place in Kibungo and Cyangugu préfectures. Hence, the evidence sought
to be adduced from Witnesses GJV, GJQ, GJY, GKS, GKM, GTF, GKR, GIT, GJR,
GJU, GJN, GJO, GKT, GJX, GIJW, GJZ and LY will not be relevant or admissible
against Prosper Mugiraneza, in so far as it implicates him in Kibungo and Cyan-
gugu préfectures. Therefore, the Trial Chamber is of the view that the Prosecutor
shall not be permitted to lead any evidence, relating to events implicating Prosper
Mugiraneza in Kibungo and Cyangugu prefectures from Witnesses GJV, GJQ, GJY,
GKS, GKM, GTF, GKR, GJT, GJR, GJU, GJIN, GJO, GKT, GJX, GIJW, GJZ and
LY.

9. However, the Trial Chamber notes that the Indictment charges the Accused with
Conspiracy to Commit Genocide as alleged in Count 1 of the Indictment and Com-
plicity in Genocide as alleged in Count 3 of the Indictment. The Trial Chamber con-
siders that in certain paragraphs of the Indictment, for example paragraphs 6.14, 6.23,
6.25, 6.31 and 6.68, adequately set out the material facts in relation to the commission
of those offences. Therefore, the Trial Chamber is of the view that evidence from Wit-
nesses GJV, GJQ, GJY, GKS, GKM, GTF, GKR, GJT, GIR, GJU, GIN, GJO, GKT,
GJX, GJW, GJZ can be adduced in support of those charges.

10. Finally, the Trial Chamber notes that Witness GTE and Witness GKP have
already testified before this Chamber on 1 and 2 December 2003 and on 5 and
8 December 2003 respectively. The Trial Chamber is of the view that the appropriate
time to raise an objection seeking to exclude the evidence of the said witnesses was
before the commencement of the evidence of the disputed witnesses or at least during
the testimony of these witnesses. Furthermore, the Defence for Prosper Mugiraneza
did not take the objection at the appropriate time, and since it had the opportunity
to cross-examine the said witnesses, the Trial Chamber considers that no prejudice
has been caused to the Accused. Therefore the Trial Chamber does not find any rea-
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son to exclude the evidence of these two witnesses in respect of events implicating
Prosper Mugiraneza in Kibungo préfecture.
FOR THE ABOVE REASONS, THE TRIAL CHAMBER
GRANTS the said Motion in terms set out in the above paragraphs 8 and 9.
DENIES the said Motion in all other respects.

Arusha, 5 February 2004

[Signed] : Asoka de Zoysa Gunawardana; Khalida Rachid Khan; Lee Gacuiga
Muthoga

skkok

Decision on Bicamumpaka’s Motion For Judicial Notice
11 February 2004 (ICTR-99-50-T)

(Original : English)
Trial Chamber II

Judges : Asoka de Zoysa Gunawardana, Presiding; Khalida Rachid Khan; Lee Gacui-
ga Muthoga

Bicamumpaka — judicial notice — adjudicated facts, determined in a proceeding before
the Tribunal — fact of common knowledge — no possible review by the Appeals Cham-
ber — motion denied

Insternational instruments cited : Rules of procedure and evidence, Rule 94 (B)
International cases cited :

L.C.TR. : Trial Chamber I, The Prosecutor v. Gérard and Elizaphan Ntakirutimana,
Decision on the Prosecutor’s Motion for Judicial Notice of adjudicated facts,
22 November 2001 (ICTR-96-10-T and ICTR-96-17-T, Reports 2001, p. 3030) — Trial
Chamber, The Prosecutor v. Pauline Nyiramasuhuko et al., Decision on the Prosecu-
tor’s Motion for Judicial Notice and Admission of Evidence, 15 May 2002 (ICTR-97-
21-T, Reports 2002, p. X) — Trial Chamber II, The Prosecutor v. Casimir Bizimungu
et al., Decision on Prosecution’s Motion for Judicial Notice Pursuant to rules 73, 89
and 94, 2 December 2003 (ICTR-99-50-T, Reports 2003, p. 1222) — Appeals Chamber,
Juvenal Kajelijeli v. The Prosecutor, Notice of Appeal, 31 December 2003 (ICTR-98-
44A-A) — Appeals Chamber, The Prosecutor v. Juvenal Kajelijeli, Prosecution’s Notice
of Appeal, 5 January 2004 (ICTR-98-44A-A, Reports 2004, p. X)

LC.TY. : Trial Chamber, The Prosecutor v. Zoran Kupreskic et al., Decision on the
Motions of Drago Jospovic, Zoran Kupreskic and Vlatko Kupreskic to admit addi-
tional evidence pursuant to rule 115 and for judicial notice taken pursuant to rule
94 (B), 8 may 2001 (ICTY-IT-95-16)
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal”),

SITTING as Trial Chamber II, composed of Judge Asoka de Zoysa Gunawardana,
Presiding, Judge Khalida Rachid Khan and Judge Lee Gacuiga Muthoga (the “Trial
Chamber”);

BEING SEIZED of “Motion of Defendant Bicamumpaka for Judicial Notice, Rule
94 of the Rules of Procedure and Evidence”, filed on 20 January 2004, (the
“Motion’);

HAVING RECEIVED the “Prosecutor’s Response to Motion of Defendant Bica-
mumpaka for Judicial Notice” filed on 26 January 2004;

CONSIDERING the matter pursuant to Rule 94 (B) of the Rules of Procedure
and Evidence (the “Rules”), solely on the basis of the written submissions of the
Parties.

ARGUMENTS OF THE PARTIES

Defence Submissions

1. The Defence seeks that the date on which Juvénal Kajelijeli was appointed
bourgmestre of Mukingo commune, that is 26 June 1994, be taken judicial notice of
as an adjudicated fact by the Trial Chamber. According to the Defence, the fact was
adjudicated by Trial Chamber II in paragraphs 6 and 268 of the Judgment in Prose-
cutor v. Kajelijeli of 1 December 2003.

Prosecution Submissions

2. The Prosecutor submits that the exact date on which Juvénal Kajelijeli was
appointed bourgmestre of Mukingo commune cannot be judicially noticed as
requested by the Defence because the fact has not acquired the status of common
knowledge. Consequently, the Prosecutor prays the Chamber to dismiss the Defence
Motion.

DELIBERATIONS

3. Rule 94 (B) of the Rules reads as follows :

(B) At the request of a party or proprio motu, a Trial Chamber, after hearing
the parties, may decide to take judicial notice of adjudicated facts or documen-
tary evidence from other proceedings of the Tribunal relating to the matter at
issue in the current proceedings.
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4. Rule 94 (B) does not delimit the nature or scope of “adjudicated facts”. Never-
theless, “adjudicated facts” has been defined as including within its ambit those facts
which have been finally determined in a proceeding before the Tribunall. The Trial
Chamber may at the request of a Party or proprio motu take judicial notice of any
facts or documentary evidence which has been adjudicated upon in proceedings before
this Tribunal, if such facts or documentary evidence relate to the matter at issue in
the proceedings before it?.

5. The Trial Chamber finds that an adjudicated fact is one upon which it has delib-
erated, and thereupon made a finding in proceedings that are final, in that no appeal
has been instituted therefrom or if instituted, the facts have been upheld.

6. The Trial Chamber recalls that the Appeals Chamber has considered that “a
request must specifically point out the paragraph(s) or parts of the judgement of
which it wishes judicial notice to be taken, and refer to facts, as found by the trial
chamber’. In this case, the Trial Chamber notes that the Defence has set out the facts
and the paragraphs of the Judgment of which it wishes this Chamber to take judicial
notice of under the Rule 94 (B).

7. The Trial Chamber notes that the fact sought to be judicially noticed was adju-
dicated in paragraphs 6 and 268 of the Judgment in Prosecutor v. Kajelijeli of
1 December 2003. Nevertheless, the Chamber does not deem it proper to consider
as an adjudicated fact an issue which is yet to be settled by way of a possible
review by the Appeals Chamber, or on which the right of appeal has not yet been
exhausted*. The Chamber notes that “such decision must be conclusive in that it is
not under challenge before the Appeals Chamber or, if challenged, the Appeals
Chamber upheld it™.

8. The Trial Chamber notes that the Judgment in Prosecutor v. Kajelijeli is still
the subject of appeal by the Accused as well as by the Prosecutor®. For that reason
the facts contained in the Kajelijeli Judgement are not “adjudicated facts” within the
meaning of the Statute. Therefore the Chamber is of the view that, this motion should
be dismissed because the finality required has not been reached on the fact that is
required to be taken judicial notice.

UThe Prosecutor v. Ntakirutimana, Case N° ICTR-96-10-T, “Decision on the Prosecutor’s
Motion for Judicial Notice of adjudicated facts”, 22 November 2001, para. 26. (the “Ntakiruti-
mana Decision”). The Prosecutor v. Pauline Nyiramasuhuko et al., Case N° ICTR-97-21-T,
“Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence”, 15 May
2002, para. 39. The Prosecutor v. Casimir Bizimungu et al., Case N° ICTR-99-50-T, “Decision
on Prosecution’s Motion for Judicial Notice Pursuant to rules 73, 89 and 947, 2 December 2003,
para. 34. (the “Bizimungu Decision”).

2The “Nyiramasuhuko Decision”, para. 40.

3 Prosecutor v. Zoran Kupreskic et al., Case N° ICTY-IT-95-16, “Decision on the Motions of
Drago Jospovic, Zoran Kupreskic and Vlatko Kupreskic to admit additional evidence pursuant to
rule 115 and for judicial notice taken pursuant to rule 94 (B)”, 8 may 2001, para. 12. (the
“Kupreskic Decision”).

4The Kupreskic Decision, para. 6.

5The Bizimungu Decision, para. 34; the Ntakirutimana Decision, para. 26.

6 Juvenal Kajelijeli v. The Prosecutor, Case ICTR-98-44A-A, Notice of Appeal, 31 December
2003; The Prosecutor v. Juvenal Kajelijeli, Case ICTR-98-44A-A, Prosecution’s Notice of
Appeal, 5 January 2004.
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FOR THE ABOVE REASONS, THE TRIBUNAL :
DENIES the Motion in its entirety.

Arusha, 11 February 2004.

[Signed] : Asoka de Zoysa Gunawardana; Khalida Rachid Khan; Lee Gacuiga
Muthoga

doksk
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Decision on Prosecutor’s Interlocutory Appeal
Against Trial Chamber II Decision of 6 October 2003
Denying Leave to File Amended Indictment
12 February 2004 (ICTR-99-50-AR50)

(Original : English)
Appeals Chamber

Judges : Theodor Meron, Presiding Judge; Mohamed Shahabuddeen; Mehmet Giiney;
Fausto Pocar; Inés Moénica Weinberg de Roca

Mugiraneza, Bizimungu — amended indictment — discretion of the Trial Chamber —
jurisdiction of the Appeals Chamber — additional evidence — balance between the
right of the Accused to a trial without undue delay and the complexity of the case
— delay in the commencement of trial — prejudice — amendments that narrow and
amendments that expend the scope of the indictment, intertwines — burden of proof —
genocide, complicity in genocide, single count, no duplicity — certification to appeal
— appeal dismissed

International instruments cited : Statute, art. 19, 20 — Rules of procedure and evi-
dence, Rules 50, 72, 73 (B)

International cases cited :

LC.TR. : Trial Chamber, The Prosecutor v. Alfred Musema, Judgement and Sentence,
27 January 2001 (ICTR-96-13-T) — The Prosecutor v. Bizimungu et al., Prosecutor’s
Request for Leave to File an Amended Indictment, 26 August 2003 (ICTR-99-50-1) —
The Prosecutor v. Casimir Bizimungu et al., Prosper Mugiraneza’s and Jérome Bica-
mumpaka’s Brief in Opposition to the Prosecutor’s Request for Leave to File an
Amended Indictment, 3 September 2003 (ICTR-99-50-1) — The Prosecutor v. Casimir
Bizimungu et al., Prosecutor’s Reply to Prosper Mugiraneza’s and Jérome Bica-
mumpaka’s Brief in Opposition to the Prosecutor’s Request for Leave to File an
Amended Indictment, 5 September 2003 (ICTR-99-50-1) — The Prosecutor v. Casimir
Bizimungu et al.,, Réponse de la défense de Casimir Bizimungu au “Prosecutor’s
Request for Leave to File an Amended Indictment,” 24 September 2003 (ICTR-99-
50-1) — The Prosecutor v. Casimir Bizimungu et al., Prosecutor’s Reply to Casimir
Bizimungu’s Response to the Prosecutor’s Request for Leave to Amend the Indictment,
2 October 2003 (ICTR-99-50-1) — Trial Chamber II, The Prosecutor v. Jérdme Bica-
mumpaka, Decision on the Prosecutor’s Request for Leave to File an Amended Indict-
ment, 6 October 2003 (ICTR-99-50-1, Reports 2003, p. 1168) — Trial Chamber II, The
Prosecutor v. Casimir Bizimungu et al., Decision on the Prosecutor’s Request Pursu-
ant to Rule 73 (B) for Certification to Appeal an Order Denying Leave to File an
Amended Indictment, 29 October 2003 (ICTR-99-50-1, Reports 2003, p. 1202) —
Appeals Chamber, The Prosecutor v. Théoneste Bagosora et al., Decision on Appli-

- ikl
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Décision relative a Uappel interlocutoire interjeté
par le Procureur de la décision de la Chambre de premiére instance II,
rendue le 6 octobre 2003, refusant d’autoriser le dépot
d’un acte d’accusation modifié
12 février 2004 (ICTR-99-50-AR50)

(Original : Anglais)
Chambre d’appel

Juges : Theodor Meron, Président de Chambre; Mohamed Shahabuddeen; Mehmet
Gliney; Fausto Pocar; Inés Monica Weinberg de Roca

Mugiraneza, Bizimungu — acte d’accusation, modification — pouvoir d’appréciation de
la Chambre de premiére instance — compétence de la Chambre d’appel — éléments
de preuve nouveaux — mise en balance du droit de ’accusé a étre jugé sans retard
excessif avec la complexité de 1’affaire — retard dans 1’ouverture du procés — préju-
dice — modifications restreignant et élargissant le champ d’application de [’acte
d’accusation, confusion — charge de la preuve — génocide, complicité dans le géno-
cide, méme chef d’accusation — pas de duplicité — certification pour interjeter appel
— appel rejeté

Instruments internationaux cités : Statut, art. 19, 20 — Reglement de procédure et de
preuve, art. 50, 72, 73 (B) — Directive pratique relative a la procédure de dépot des
écritures en appel devant le Tribunal, 16 septembre 2002

Jurisprudence internationale citée :

T.PILR.: Chambre de premiere instance, Le Procureur c. Alfred Musema, jugement
et sentence, 27 janvier 2001 (ICTR-96-13-T) — Le Procureur c. Casimir Bizimungu
et consorts, Requéte du Procureur aux fins d’obtenir I’autorisation de déposer un acte
d’accusation modifié, 26 aoiit 2003 (ICTR-99-50-1) — Le Procureur c. Casimir Bizi-
mungu et consort, Mémoire conjoint de Prosper Mugiraneza et de Jerome Bicamum-
paka en opposition a la Requéte du Procureur en modification de ’acte d’accusation,
1¢" septembre 2003 (ICTR-99-50-1) — Le Procureur c. Casimir Bizimungu et consorts,
Réponse de la défense de Casimir Bizimungu au «Prosecutor’s Request for Leave to
File an Amended Indictment», 24 septembre 2003 (ICTR-99-50-1) — Le Procureur c.
Casimir Bizimungu et consorts, Réplique du Procureur a la Réponse de Casimir Bizi-
mungu a la Requéte du Procureur aux fins d’obtenir I’autorisation de déposer un acte
d’accusation modifié, 2 octobre 2003 (ICTR-99-50-1) — Chambre de premiere instance
I, Le Procureur c. Casimir Bizimungu, Décision relative a la requéte du Procureur
demandant ’autorisation de désposer un acte d’accusation modifié, 6 octobre 2003
(ICTR-9-50-1, Recueil 2003, p. 1169) — Chambre de premiéere instance II, Le Procu-
reur c. Casimir Bizimungu et consorts, Decision on prosecutor’s Request Pursuant to
Rule 73 (B) for Certification to Appeal an Order Denying Leave to File an Amended
Indictment, 29 octobre 2003 (ICTR-99-50-1, Recueil 2003, p. 1202) — Chambre
d’appel, Le Procureur c. Théoneste Bagosora et consorts, Decision on Application for
Extension of Time to File Response to Interlocutory Appeal, 3 novembre 2003 (ICTR-
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cation for Extension of Time to File Response to Interlocutory Appeal, 3 November
2003 (ICTR-98-41-AR93, Reports 2003, p. 204) — Appeals Chamber, The Prosecutor
v. Edouard Karemera et al., Decision on Prosecutor’s Interlocutory Appeal Against
Trial Chamber IIl Decision of 8 October 2003 Denying Leave to File an Amended
Indictment, 19 December 2003 (ICTR-98-44-AR73, Reports 2003, p. 1504)

L.C.TY. : Appeals Chamber, The Prosecutor v. Kovacevi¢, Decision Stating Reasons
for Appeals Chamber’s Order of 29 May 1998, 2 July 1998 (IT-97-24-AR73) —
Appeals Chamber, The Prosecutor v. Kupreski¢, Appeal Judgment, 23 October 2001
(IT-95-16-A) — Appeals Chamber, Prosecutor v. Milosevi¢, Reasons for Decision on
Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 2002 (IT-
99-37-AR73, IT-01-50-AR73 and IT-01-51-AR73)

1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States Between 1 January and 31 December 1994 (“Appeals Chamber”
and “International Tribunal,” respectively) is seised of the “Prosecutor’s Appeal
Against Trial Chamber II Decision of 6 October 2003 Denying Leave to File Amend-
ed Indictment,” filed by the Prosecution on 3 November 2003 (“Appeal”). The
Appeals Chamber hereby decides this interlocutory appeal on the basis of the written
submissions of the parties.

PROCEDURAL HISTORY

2. On 26 August 2003, the Prosecution filed a request for leave to amend the
indictment in the Trial Chamber (“Request”)!. Appended to the Request was an
amended indictment dated 28 July 2003 (“Amended Indictment”), which the Prose-
cution sought to substitute for the operative indictment filed on 16 August 1999
(“Current Indictment”). Two of the Accused, Mugiraneza and Bicamumpaka, filed a
joint response, arguing inter alia that the Prosecution’s Request was untimely and
would unduly postpone the commencement of trial”>. The Accused Bizimungu also
filed a separate response, which argued inter alia that the Amended Indictment con-
tained new allegations regarding which the Defence had not made any investigations,
such that the Defence would be prejudiced if required to meet the case set forth in

! Prosecutor v. Bizimungu et al., N° ICTR-99-50-I, Prosecutor’s Request for Leave to File an
Amended Indictment, 26 August 2003.

2 Prosecutor v. Bizimungu et al., N° ICTR-99-50-1, Prosper Mugiraneza’s and Jérome Bica-
mumpaka’s Brief in Opposition to the Prosecutor’s Request for Leave to File an Amended Indict-
ment, 3 September 2003.
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98-4 1-AR93, Reports 2003, p. 204) — Chambre d’appel, Le Procureur c. Edouard
Karemera et consorts, Décision relative a I’appel interlocutoire interjeté par le Pro-
cureur de la Décision rendue le 8 octobre 2003 par la Chambre de premiere instance

Il refusant d’autoriser le dépot d’un acte d’accusation modifié, 19 décembre 2003
(ICTR-98-44-AR73, Recueil 2003, p. 1505)

T.PLY. : Chambre d’appel, Le Procureur c. Kovacevic, Arrét motivant I’ordonnance
rendue le 29 mai 1998 par la Chambre d’appel, 2 juillet 1998 (IT-97-24-AR73) —
Chambre d’appel, Le Procureur c. Kupreskic, Arrét, 23 octobre 2001 (IT-95-16-A) —
Chambre d’appel, Le Procureur c. Milosevic, Motifs de la décision relative a I’appel
interlocutoire de I’Accusation contre le rejet de la demande de jonction, 18 avril 2002
(IT-99-47-AR73, IT-01-50-AR73 et IT-01-51-AR73)

1. La Chambre d’appel du Tribunal pénal international chargé de juger les per-
sonnes présumées responsables d’actes de génocide ou d’autres violations graves du
droit international humanitaire commis sur le territoire du Rwanda et les citoyens
rwandais présumés responsables de tels actes ou violations commis sur le territoire
d’Etats voisins entre le ler janvier et le 31 décembre 1994 (la «Chambre d’appel»
et le «Tribunal international» respectivement) est saisie de 1’«appel interjeté par le
Procureur de la décision de la Chambre de Premiére instance II, rendue le 6 octobre
2003, refusant d’autoriser le dépot d’un acte d’accusation modifié», déposé par le Pro-
cureur le 3 novembre 2003 (I’«appel»). La Chambre d’appel, par la présente, statue
sur ledit appel sur la base des conclusions écrites des parties.

RAPPEL DE LA PROCEDURE

2. Le 26 aoit 2003, le Procureur a saisi la Chambre de premiére instance d’une
requéte aux fins d’obtenir I’autorisation de déposer un acte d’accusation modifié (la
«requéte»)!, a laquelle il avait joint en annexe un acte d’accusation modifié daté du
28 juillet 2003 (I’«acte d’accusation modifié») et qu’il entendait présenter en lieu et
place de I’acte d’accusation en vigueur, déposé le 16 aolt 1999 (I’«acte d’accusation
actuel»). Deux des accusés, en I’occurrence Mugiraneza et Bicamumpaka, ont déposé
une réponse conjointe, dans laquelle ils faisaient valoir, notamment, que la requéte
du Procureur avait été déposée trop tardivement et qu’elle ne ferait que reporter indd-
ment la date d’ouverture du procés?. L’accusé Bizimungu, quant 2 lui, a déposé une
réponse distincte, dans laquelle il soutenait, entre autres, que 1’acte d’accusation modi-
fié contenait de nouvelles allégations au sujet desquelles la défense n’avait mené
aucune enquéte ce qui, dés lors, porterait préjudice a la défense si celle-ci devait y

'Le Procureur c. Bizimungu et consorts, affaire n° ICTR-99-50-1, Requéte du Procureur aux
fins d’obtenir 1’autorisation de déposer un acte d’accusation modifié, 26 aott 2003.

2 Le Procureur c. Bizimungu et consort, affaire n° ICTR-99-50-1, Mémoire conjoint de Prosper
Mugiraneza et de Jerome Bicamumpaka en opposition a la Requéte du Procureur en modification
de I’acte d’accusation, 1°" septembre 2003.
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the Amended Indictment®. The Accused Mugenzi did not file a response to the Pros-
ecution’s Request®. The Prosecution submitted replies to both responses>.

3. On 6 October 2003, the Trial Chamber issued its decision dismissing the Pros-
ecution’s Request (“Decision). The Decision stated that the Request arose under Rule
50 of the Rules of Procedure and Evidence of the International Tribunal (“Rules”).
The Trial Chamber noted that, in exercising its discretion under Rule 50 of the Rules,
it would consider “the particular circumstances of the case” and balance the rights of
the Accused under Articles 19 and 20 of the Statute of the International Tribunal,
including the “right to be informed promptly and in detail of the nature and cause
of the charge against him or her, and the right to a fair and expeditious trial without
undue delay,” against “the complexity of the case.”®

4. The Trial Chamber held that some of the changes reflected in the Amended
Indictment, namely removal of certain counts and deletion of the “Historical Con-
text” section, did not necessarily require an amendment under Rule 50 of the
Rules”.

5. The Trial Chamber next held that the Prosecution’s intention to replace two
counts charging genocide and complicity in genocide with a single count charging
genocide and, in the alternative, complicity in genocide, was “irregular and would
render the count bad for duplicity and will pose problems particularly when [the Trial
Chamber] has to pronounce judgment and sentence on one or the other of the charg-
es.”® The Trial Chamber found that it was “not in the interests of judicial economy”
to allow that amendment®.

6. Finally, the Trial Chamber addressed the Prosecution’s request to amend the Cur-
rent Indictment following the discovery of new evidence that was not available at the
time the Current Indictment was confirmed. The Trial Chamber concluded that “the
expansions, clarifications and specificity made in support of the remaining counts do
amount to substantial changes which would cause prejudice to the Accused.”!? The
Trial Chamber stated, as an example, the fact that although the Current Indictment
“contains broad allegations in support of the Counts,” the Amended Indictment con-
tains “specific allegations detailing names, places, dates and times wherein the

3 Prosecutor v. Bizimungu et al., N° ICTR-99-50-1, Réponse de la défense de Casimir Bizimun-
gu au “Prosecutor’s Request for Leave to File an Amended Indictment,” 24 September 2003.

4See Decision on the Prosecutor’s Request for Leave to File an Amended Indictment, 6 Octo-
ber 2003 (“Decision”), para. 30.

3 Prosecutor v. Bizimungu et al., N° ICTR-99-50-1, Prosecutor’s Reply to Casimir Bizimungu’s
Response to the Prosecutor’s Request for Leave to Amend the Indictment, 2 October 2003 ; Pros-
ecutor v. Bizimungu et al., N° ICTR-99-50-1, Prosecutor’s Reply to Prosper Mugiraneza’s and
Jérome Bicamumpaka’s Brief in Opposition to the Prosecutor’s Request for Leave to File an
Amended Indictment, 5 September 2003.

6 Decision, para. 27.

7 Ibid., para. 31.

8 Ibid.

? Ibid.

10 1bid., para. 34.
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répondre. L’accusé Mugenzi n’a pas déposé de réponse a la requéte du Procureur?.

Le Procureur a répliqué aux deux réponses® qui ont été déposées.

3. Le 6 octobre 2003, la Chambre de premiére instance a rendu sa décision rejetant
la requéte du Procureur (Ia «décision»). Dans cette décision, la Chambre fait observer
que la requéte a ét€ déposée en vertu de ’article 50 du Reglement de procédure et
de preuve du Tribunal international (le «Réglement»). Elle a indiqué qu’en vertu du
pouvoir discrétionnaire qui lui est conféré par I’article 50 du Reglement, elle exami-
nerait «les circonstances particulieres de 1’affaire» et mettrait en balance les droits
garantis aux accusés par les articles 19 et 20 du Statut du Tribunal international,
notamment le «droit d’étre informé, dans le plus court délai, de facon détaillée, de
la nature et des motifs de I’accusation [portée contre elle], le droit a un proces équi-

table et rapide d’étre jugée sans retard excessif», avec «la complexité de I’affaire»®.

4. La Chambre de premiere instance a estimé que certaines des modifications expo-
sées dans I’acte d’accusation modifié — en 1’occurrence le retrait de certains chefs
d’accusation et la suppression de la partie intitulée «contexte historique» — ne néces-
sitaient pas forcément une modification de I’acte d’accusation sous le régime de
larticle 50 du Réglement’.

5. La Chambre de premiére instance a ensuite jugé que 1’intention du Procureur de
substituer un chef d’accusation 